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participants’ choices.'®® It considers the law’s increasing readiness to

acknowledge the paternal rights of men whose children’s mothers were
married to other men at the time of the children’s conception and/or
birth.'® Increasingly, in these cases, courts and legislatures look to
presumptive biological “truths,” discerned through DNA testing, and
then provide for those “truths” to supplant traditional expectations about
paternity.

About two decades ago, the Supreme Court sided with traditional
understandings of family despite the opposing claims of both facts about
DNA and of parties’ nontraditional choices. In Michael H. v. Gerald D.,
the Court concluded that a biological father did not enjoy a
constitutional right to legal paternity in a case in which the child’s
mother was married to another man at the time of the child’s conception
and birth.'”® The Court’s decision reflects the social weight it gives to
the marital presumption — the presumption that a child’s father is the
man married to that child’s mother.' Proper fathers, Justice Scalia’s
opinion in Michael H. implies, have entered into a marriage or marriage-
like'?? relationship with the mother of their children.'”> Therefore, in the
Court’s view, other “fathers,” — fathers such as Michael H., a biological
father unmarried to his child’s mother — have no moral, and thus, it
would seem, no legal, right to a parental relationship with their genetic
children. The decision strongly favors a view of family structured
around the marital relationship.'**

188. A fuller treatment of the subject might consider other uses of paternity tests — to determine
child support obligations, for instance, in cases in which a child’s mother is not married. That
analysis is beyond the scope of this Article.

189. Investigation of the use of paternity testing to identify a parent responsible for child
support provides another source of data for investigating social views about the significance of
DNA in a society that has welcomed autonomous individuality in the domestic arena. That
discussion is beyond the scope of this Article.

190. Michael H. v. Gerald D., 491 U.S. 110, 115 (1989) (upholding California statute that
provided that the child of a woman “cohabiting with her husband, who is not impotent or sterile, is
conclusively presumed to be a child of the marriage™) (quoting CAL. EVID. CODE § 621(a) (1989)).
Although the mother’s husband and the mother had a limited right to rebut the statute, a biological
father did not. /d.

191. See June Carbone, The Legal Definition of Parenthood: Uncertainty at the Core of Family
Identity, 65 LA. L. REV. 1295, 1315 (2005).

192. Justice Scalia’s plurality opinion in Michael H. referred to traditional families as “unitary
families.” Michael H., 491 U.S. at 123 n.3. The unitary family, he explained, is “[t]he family unit
accorded traditional respect in our society.” /d.

193. In fact, Judge Scalia’s plurality opinion referred to Michael, the nonmarital, biological
father, as an “adulterous natural father.” /d. at 127 n.6.

194. See Janet L. Dolgin, Just a Gene: Judicial Assumptions About Parenthood, 40 UCLA L.
REV. 637, 663-72 (1995) (analyzing the Court’s view of Michael H. in light of earlier Supreme
Court decisions about the parental rights of unmarried fathers).
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In the period since Michael H., state legislatures have limited the
reach of the marital presumption'®® and state courts, relying on state
constitutional provisions, have reached conclusions contrary to that
reached in Michael H. about the significance of the marital
presumption.'*®

A decision of the Towa Supreme Court, a decade after Michael H.,
is illustrative. In Callender v. Skiles,"®’ Towa’s highest court concluded
that the state’s constitution protects a biological father’s paternal interest
in a child born to a woman married to another man.'”® The court
premised that conclusion on what it perceived as a social shift away
from traditional understandings of family:

We acknowledge our society has not traditionally afforded parental
rights to persons like Charles [the biological father in the case]. ...
Our constitution is not merely tied to tradition, but recognizes the
changing nature of society. The traditional ways to establish legal
parentage have dramatically changed in recent generations, as has the
traditional makeup of the family. Scientific advancements have
opened a host of complex family-related legal issues which have
changed the legal definition of a parent. It has also made the identity
of a biological parent a virtual certainty. Social stigmas have also
weakened. If we recognize parenting rights to be fundamental under
one set of circumstances, those rights should not necessarily disappear
simply because they arise in another set of circumstances involving
consenting adults that have not traditionally been embraced. Instead,
we need to focus on the underlying right at stake. The nontraditional
circumstances in which parental rights arise do not diminish the
traditional parental rights at stake. We therefore find Charles has a
liberty interest in challenging patemity.199

Here, the Iowa court relied on facts about DNA to dethrone
traditional visions of paternity (and of marriage).*® Callender proclaims
that safeguarding traditional forms of family is no longer of primary
concern to society or law, but it does not openly displace tradition in the

195. Most states now allow the marital presumption to be rebutted. Moreover, under federal
law, the presumption can be rebutted if genetic test results suggest that a man other than the
mother’s husband is a child’s genetic father. See MNOOKIN & WEISBERG, supra note 187, at 167
(citing 42 U.S.C. § 666 (5)(G) (2002)).

196. See, e.g., Callender v. Skiles, 591 N.W.2d 182, 192 (lowa 1999); Carbone, supra note
191, at 1317 (reporting that more than twenty states allow putative biological fathers the right to
establish paterity even when that right interferes with the marital presumptions).

197. 591 N.W.2d 182.

198. Id.at192.

199. Id. at 190 (footnotes and citations omitted).

200. See Dolgin, supra note 194 at 663-72.
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service of choice.?®' Rather, the court concluded that a man’s biological

(genetic) link to a child establishes a liberty interest allowing the man to
seek paternal rights.’”> In this context, paternal rights are understood in
ierms of a universe that prizes individualism, not community.
Traditional understandings of paternity are thus re-situated and re-
shaped. Here, paternity no longer makes sense in the context of an
encompassing family structure but in light, only, of a man’s DNA.

The decision thus preserves one component of the traditional family
— that linked to understandings of biology — but it discards other
components central to understandings of the traditional family.

Callender acknowledges autonomous individuality in that the
biological father’s agency (manifest in the reproductive act that led to
the birth of the child that Charles, the putative biological father, sought
as his legal child) was important to the court’s conclusions. The court
framed Charles’s interest in paternity as a “liberty interest” — an
“interest” grounded firmly on a presumption of autonomous
individuality. Yet, the essence of Callender, as an anthropological
matter, is that genetics unhinges tradition®®  Callender invokes the
power of genetic relationships in order to anchor a form of family that
displaces traditional expectations and demands. The decision
acknowledges the role of individual agency, but it is DNA, not choice,
which effectively displaces tradition. Thus, Callender foreshadows a
theme that appears in a more worrisome form, in a set of cases and
declarations about “genetic families,” explored in Section D of this Part.

201. While unconcerned with choice, per se, the case does frame the significance of
reproductive agency (the fact of having conceived a child). The decision suggests that DNA along
with reproductive agency has consequences that must be acknowledged by the law even as they
contrast with traditional understandings of family.

202. In other cases, a similar view of the importance of genetics to paternity has led to the
imposition of paternal support obligations on men regarding children they would have preferred to
ignore. See, e.g., Louisiana ex rel. Wilson v. Wilson, 855 So. 2d 913, 915 (La. Ct. App. 2003)
(obliging both biological father and mother’s husband to pay child support; the mother’s husband
married the mother when she was pregnant with biological father’s child).

203. Other states have become similarly ready to abandon or limit the marital presumption.
See Jana Singer, Marriage, Biology, and Paternity: The Case for Revitalizing the Marital
Presumption, 65 MD. L. REV. 246 (2006). Singer explains that:

[E]ven when courts acknowledge the [marital] presumption, they increasingly view it as
a procedural device or a rule of evidence, which can be overcome by convincing
evidence of contrary fact. Scientifically accurate DNA tests present precisely this sort of
convincing contrary evidence. And the increased ease and reduced cost of DNA testing
means that previously married parents who seek to disestablish patemnity are increasingly
likely to come into court already armed with DNA evidence, rather than having to ask a
court to order testing. In the face of such “incontrovertible” scientific evidence, the
marital presumption is easily overcome.
Id. at 257-58 (footnotes omitted).
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2. Anonymous Sperm Donors®* and “Sibling” Groups

In some part, understandings of genetic links explored in this
subsection provide a bridge between those underlying Callender and
those assumed in the construction of “medicalized families” described in
the next Section. “Donor families”*® are a product of the increased
popularity, beginning in the 1980s, of assisted insemination using the
sperm of anonymous donors.”® Often sperm banks mediate between
individuals or couples seeking sperm and sperm donors. Usually, sperm
banks identify anonymous donors through codes consisting of numbers,
letters, or colors.””” Relying on such codes, donor-conceived children
have used the internet to search for donor relatives, including genetic
fathers and other children conceived through the sperm of the same man.

Since the 1980s, over a million children have been conceived in the
U.S. through anonymously donated sperm.?® Those who have searched

204. A comparable analysis regarding a donor-sibling group created from the ova of one
woman is possible. There are now registries of egg donors. See, e.g., The Donor Sibling Registry,
www.donorsiblingregistry.com (last visited Dec. 16, 2007). Ova donation is more recent than
sperm donation and has led to fewer births. See SPAR, supra note 131, at 41-42. Eggs became
available in the early 1990s. /d.

205. Known donors are more likely to be recognized as legal parents than people who donate
gametes anonymously. A 2007 Irish case is illustrative. Danielle Hamm, Sperm Donor Seeks
Custody of His Biological Son, BIONEWS, July 18, 2007,
http://www.bionews.org.uk/new.lasso?storyid=3518. The donor had given sperm to a lesbian
couple in 2006. /d. The parties signed an agreement which gave the biological father visitation
rights. /d.  He sought custody of the resulting child when his relationship with the couple
deteriorated. /d. In July 2007, an Irish court precluded the couple from taking the child to Australia
for a year. /d. A final decision awaits a custody hearing. /d.

206. See PLOTZ, supra note 141, at 167-81 (summarizing history of sperm banking in U.S.).
Plotz reports a study by the Office of Technology Assessment in the late 1980s which located
hundreds of sperm banks in the U.S. and estimated that about 30,000 children were being born each
year as a result of donor sperm. Id. at 170. By the late 1980s, largely, according to Plotz, as a result
of the influence of the Repository for Germinal Choice in California (the so-called “Nobel sperm
bank”), sperm banks began routinely to present themselves to end consumers as concerned with
safety (including donor testing) and consumer choice. /d. at 173.

Single women and women in lesbian relationships account for about 40% of the clients at
California Cryobank (perhaps the world’s largest sperm bank) and they account for about 75% of
clients at some other sperm banks. PLOTZ, supra note 141, at 178.

207. The Repository for Germinal Choice, the so-called “Nobel Prize Sperm Bank™ about
which David Plotz wrote, identified donors by colors and numbers. Id. at xv. Thus, the bank’s
catalogue advertized a Donor White # 6 (described as a scientist who likes to read history); Donor
Coral # 36 (described as having a high 1.Q. and as being good at math), and Donor Yellow/Brown #
22 (described as a “great scientist” who enjoys mountaineering). /d.

208. On the basis of at least 30,000 children born as a result of donor sperm each year since the
1980s, Plotz estimates that there may now be more than a million children in the U.S. conceived
with donor sperm. /d. at 170. One commentator suggests that at least 50,000 children conceived
from donor sperm are now born in the U.S. each year and that an average sperm donor is the genetic
parent of 26 children.  Paul Dilascia, How Many Children?, SPERMCENTER, 2006,
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for donor fathers have not usually identified the men they seek.
According to David Plotz, most anonymous sperm donors have no
interest in having social and/or legal children when they donate sperm,
and they do not develop such an interest later.”” Searches for “donor
siblings” (other children conceived from the same donor’s sperm) have
been more successful. David Plotz reports one meeting in the early
1990s between what he refers to as two “sperm bank brothers.”?'® Plotz
believes the meeting may have been only the second or third time that
children conceived with sperm from the same anonymous donor had
met.?''  Plotz, who knew about the prospective meeting before it
occurred, imagined what it might be like:

Tom and Alton would be inventing an entirely new relationship: . . .
the sperm bank brother was something new. Regular half siblings
have a known father in common: They share a family history, a name,
a life. But sperm bank half brothers have only DNA in common; their
shared father is a complete blank. Coral {the sperm bank catalogue’s
label for the donor] was not a real person to Alton and Tom. They
didn’t even know his name. The only thin% they knew about him was
that they didn’t know anything about him.'

By now, the scenario that Plotz imagines, or a variant of it, has occurred
over and over.

Thousands of donor siblings have identified each other.?* That
was due in some part to the pioneering efforts of Wendy Kramer, a
mother, anxious to help her son locate the man from whose sperm the
boy was conceived.’* Kramer and her son created a website (called
Donor Sibling Registry) that assists children anxious to find donor
siblings and sperm donors.2'* Kay Hymowitz reports that 3,000 “donor

http://www.spermcenter.com/How%20Many%20Children.pdf.

209. PLOTZ, supra note 141, at 180. It has been much more common for those seeking donor
relatives to find donor siblings than sperm donors. Sperm donors have not often posted information
on relevant websites. Plotz writes: “For most American sperm donors, donating was something
they did when they were quite young in order to make money. Most didn’t spend a lot of time
pondering the consequences of their action, because they didn’t think there would be any. They
counted on anonymity to shield them forever.” Id.

210. Id at63.

211, M

212. 1.

213. See, e.g., The Donor Sibling Registry, supra note 204 (noting an active membership of
9,406 people and 3,873 “matches” between “half siblings (and/or donors)”).

214. The website created by Wendy Kramer and her son, Ryan, can be found at
http://donorsiblingregistry.com. See supra note 204.

215. Id. Kay S. Hymowitz, The Incredible Shrinking Father, 17 CITY JOURNAL (2007),
available at http://www city-journal.org/html/17_2_artificial_insemination.html.
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mothers and children” have successfully relied on the site to locate
donor siblings or sometimes, but less often, donor fathers.?'®

At least initially, those who identify donor relatives and the
relatives so identified view each other in light of a notion of family
constructed around suppositions about DNA and little else. Donor
siblings do not share social histories, biological mothers, social or legal
fathers, or even narratives about the genetic father’s motives for or
responses to becoming a sperm donor. In short, donor siblings share no
history with the sperm donor beyond the fact of the anonymous sperm
donation 2"

The effort to construct family relationships with sperm donors and
with donor siblings must contend with the essentially a-historic context
of anonymous sperm donation. The connection among donor siblings or
between a donor and the children produced from his sperm is not even
grounded in family narratives about a family-that-once-was. The
existence of a family is suggested only by suppositions about shared
DNA.

Sometimes, ongoing relationships are created among those who
find each other in the search for donor relatives.’’® But more often, it
seems, one party or another loses interest. Katrina Clark, a 17-year old
who easily identified and located her sperm donor father through the
internet, reports that, in the end, the man in question told her that he was
“tired of ‘this whole sperm-donor thing.”?'® Clark concludes that,
ironically in her view, “[t]he very thing that brought us together was
pushing us in opposite directions.””? The irony that Clark identifies is
real. It lies in this donor child’s successful effort to locate — and name as

216. See supra note 209 (explaining why matches to sperm donors occur less frequently). The
site itself reports somewhat more successful “matches.” The Donor Sibling Registry, supra note
204.

217. See infra notes 218 - 222 and accompanying text (noting lack of social history among
donor relatives).

218. See, e.g., Jeff Stryker, Regulation or Free Markets?, SCIENCE PROGRESS, Nov. 7, 2007,
http://www.scienceprogress.org/2007/11/regulation-or-free-markets/; Katrina Clark, Who's Your
Daddy? Mine Was An Anonymous Sperm Donor, WASH. POST, Dec. 17, 2006, at BO1. Katrina
Clark uses the phrase genetic “roots” to refer to more than medical issues. I/d. See also Amy
Harmon, Hello, I'm Your Sister: Our Father is Donor 150, N.Y. TIMES, Nov. 20, 2005. Harmon
notes that some donor mothers have attempted to find other donor siblings and the mothers of those
children in order “to create a patchwork family for themselves and their children.” /d. She
describes one such group of woman as feeling connected by their children’s genetic connection and
by their having all participated in conception using donor sperm. /d. Such efforts to establish
family relationships from such donor-sibling groups move beyond the construct of the medicalized
family.

219. Clark, supra note 218.

220. Id
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“father” — a man who, despite having posted his photo on a donor
website, had no intention of creating a family or of developing a new
familial relationship when he donated sperm, and no intention of
actualizing a family once identified by his genetic child. Yet, this man,
who had posted identifying information about himself on a donor
registry, presented himself as someone a donor child would identify as
“father.”

David Plotz’s study of donor relatives suggests that Katrina Clark’s
experience is typical. Children who identify donor fathers may try to
create enduring familial relationships with these men.”?' But almost all
of these donor children, according to David Plotz’s account, conclude,
after meeting donor fathers as well as donor siblings, that — the
presumptive promise embedded in genetic links notwithstanding — they
have little in common with their “donor relatives.” And most thus
conclude, finally, that they are uninterested in, or even if interested,
unlikely to develop longstanding relationships with such donor
relatives.”?? Plotz’s reports suggest that donor families constitute a new
type of virtual family.

Sometimes donor children acknowledge two distinct family groups,
one constructed through choice and commitment and a second created
through biological chance. One mother of two children conceived
through donor sperm, one of whom had an identified donor sibling,
explains that her two children (with different donor fathers) have a
“strong sibling bond that comes from living together and making a
family.”**® But, she added, the child whose donor sibling had been
identified, also had a biological sibling who “wasn’t really [the child’s]
brother” but who shares the child’s “origins.””** This mother explained
that she seeks a “language” that “will respect our nuclear family yet
acknowledge the biological relationship [with a ‘donor half-sibling’}”.*
She thus aimed to define two distinct family groups but not, it would
seem, to embed one in the other or to mediate the distinction between the

221. See, eg, Wendy Kramer, Ryan and Anna, Two Half Siblings Meet,
http://donorsiblingregistry.com/ryanandanna.pdf (last visited Dec. 16, 2007). According to
Kramer’s account, her son, Ryan, and his donor sibling, Anna, formed a close bond after meeting as
adolescents. /d. The account is, however, of only one meeting. /d. It is thus unclear whether or
not the relationship developed over time as Kramer’s report presumed it would. /d.

Only one donor father among those whom David Plotz interviewed seemed likely to
remain connected with a donor child with whom he had connected. PLOTZ, supra note 141, at 204-
12.

222. PLOTZ, supra note 141, at 213-33.

223. Lisa DiGirolamo, Donor Sibling, 11 OUR FAMILY COALITION NEWSLETTER 2 (2006).

224. Id.

225. M. atll.
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two.

In other cases people do not seek donor relatives because they
yearn for family relationships but because they want medical
information. Such searches have resulted in the identification of large
“medicalized”?*® family groups. Because sperm from one donor may be
used to conceive dozens of children, the size of medicalized sibling
groups can be very large.””’ Sometimes, the diseases involved may be
serious. One family sued the California Cryobank for failing to inform
them that the donor (number 267) whose sperm they used to conceive
their daughter, by then an adolescent, had a family history of autosomal
dominant polycystic kidney disease (ADPKD).”® The donor’s aunt and
mother died of the condition and an ultrasound of the donor’s kidneys
(taken before his sperm was used) had revealed multiple cysts,
suggesting that he suffered or would soon suffer from ADPKD.*® The
donor himself, whose sperm had been used by a number of other clients
of the bank, refused to provide information or to take a blood test that
would have provided additional information about the severity of his
condition. Such information would have been useful to predict the
course of the illness for the children conceived from the donor’s
sperm. >

In another case, a woman chose a donor with blond hair and green
eyes because she wanted a child with those characteristics.”’ She gave
birth to a son with very different coloring. However, the child
resembled the sperm donor (which the mother discovered later) in
suffering from an unusual genetic platelet disorder*? and from a related
assortment of troublesome allergies.”> Through the Donor Sibling
Registry, the child’s mother eventually tracked down several other

226. Carl Elliott sees the origin of “medicalization” in “refer[ences] to the way that a society
manages deviant behavior by bringing it under the medical umbrella.” CARL ELLIOTT, BETTER
THAN WELL: AMERICAN MEDICINE MEETS THE AMERICAN DREAM 228-29 (2003). Medicalization
turns people who are not sick into patients. The form of medicalization at issue in this Section is
specific to that resulting from the identification of genetic alterations that pose a risk of illness.

227. Jennifer Wolff, The Truth About Donor 1084: Angry Mothers Say Sperm Banks Are
Hiding Evidence of Donors’ Genetic Defects, SELF MAGAZINE (2006), available at
http://www self.com/magazine/articles/2006/10/23/1006donor_single_page.

228. Johnson v. California Cryobank, Inc., 124 Cal. Rptr. 2d 650 (Cal. Ct. App. 2002). See
also Wolff, supra note 227

229. Johnson, 124 Cal. Rptr. 2d 650.

230. Wolff, supra note 227.

231. Id.

232. Id. The condition in question is delta storage pool deficiency. It causes easy bleeding and
bruises. /d.

233. 1.



2008) BIOLOGICAL EVALUATIONS 389

families who had used sperm from the same donor — referred to as donor
number 1084.** A number of the children created with this donor’s
sperm have suffered from similar health problems.?**

Medicalized families are usually identified within the context of
existing families. The next Section considers some of the consequences
of constructing familial groups through reference to shared deleterious
genetic alterations.

D. The “Medicalized Family”

The observation that several members of a family have become ill
with a condition categorized as “familial” (now called “genetic”) may
result in the medicalization of family groups.®® Kaja Finkler’s
anthropological study of medicalized (genetic) families shows how the
revelation of information about deleterious genetic alterations™’ within
families can stimulate new modes of interaction among those
involved.”®® But even in the context of ongoing family units, Finkler
reports that within medicalized families, the a-historicity and a-morality
of DNA may compete with, and even displace, social memory.*’

The medicalization of kinship binds the person to the past as well as to
the future — even though, ironically, the tie is mediated by suffering —
propelling people to search for ancestors and also to anticipate future
afflicted descendants . . . . Lamentably, the DNA harboring memory of
ancestors is devoid of morality or affect, the hallmark of family and
kinship relations. DNA molecules are inherently impersonal: they do
not impose, express, or insist on responsibilities, obligations, or love,
other than requiring living relatives to furnish blood samples in order
to establish genetic markers on chromosomes.>*

Thus, Finkler’s ethnographic investigation revealed a remarkable
consequence of genetic medicalization. Focus on shared DNA within
ongoing families may displace the bonds created through social
interaction and thus redefine the “family” for those involved.

234, Id.

235. Id.

236. See KAJA FINKLER, EXPERIENCING THE NEW GENETICS: FAMILY AND KINSHIP ON THE
MEDICAL FRONTIER 106-62 (2000).

237. See Beatrice Godard, et al,, Guidelines for Disclosing Genetic Information to Family
Members: From Development to Use, 5 FAMILIAL CANCER 103, 110 (2006) (noting increasing
availability of genetic tests). See also, supra notes 146 - 156.

238. FINKLER, supra note 236, at 184.

239. /Id. at187.

240. Id.
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The form of family considered in this Section — the “medicalized
family” — resembles aspects of the two sub-types of family described in
the previous Section. However, families considered in the last Section
(both families constructed on the basis of paternity testing and donor
families) preserve some role, even if more implicit than explicit, for
agency and choice. As a construct, the form of family considered in this
Section provides no place for choice.

The medicalized family reflects yet another form of family that has
developed in the last several decades and that relies centrally on a
presumption about biological “truths.” The medicalized family suggests
a vision of family that values neither tradition nor choice.

Understandings of biology underlying the notion of medicalized
families resemble those associated with traditional families in that
medicalized families view biology (DNA) as a substance that, when
shared, joins people together in presumptive familial groups. But
understandings of the shared substance (DNA) associated with
medicalized families differ dramatically from those associated with
traditional families, and resemble those associated with modern families,
in that they are predicated on the valuation of individualism, not
communal holism. The medicalized family also differs from modern
“families of choice,” however in that in its very formulation, the
medicalized family prectudes any role for autonomous choice.

Construction of the medicalized family gained support in the last
decades of the twentieth century with the advent of tests for deleterious
genetic alterations.”*! Biotechnology has thus transformed what were
once known loosely as “familial” diseases into conditions associated
with genetic alterations that can be identified in particular individuals or
in the putative genome of larger groups. Thus, such genetic alterations
and the diseases to which they may give rise may be associated not only
with individuals but with familial groups and even with groups
identified through reference to ethnicity, race, or nationality.”** Through
genetic testing, deleterious genetic alterations can be identified with
certainty, but generally the risks presented by such genetic identification
are far murkier. People identified as being at risk for particular illnesses
because they bear deleterious genetic alterations may not be, and may

241. See supra note 237 (considering deleterious genetic alterations).

242, See Ellen Wright Clayton, What Should the Law Say About Disclosure of Genetic
Information to Relatives, 1 J. HEALTH CARE L. & PoL’y 373, 373 (1998) (noting that family
members of someone diagnosed with a genetic condition are more likely than others to be “similarly
affected”).
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never become, ill with the conditions in question.** Yet, once family
members know that they may carry a deleterious genetic alteration
predisposing them to a potentially serious illness, they may see
themselves and be seen by others (assuming others are aware of the
family’s genetic risk) as patients or potential patients.>*

Genetic tests provide information. From a social perspective, that
information is peculiar. Genetic information is unique to a particular
person. Yet, it may also be invoked to identify or describe wider social
groups, defined through shared genes.’*® Genetic families, identified
through reference to genetic information, provide a remarkable social
construct. From the perspective of shared genetic information, each
person is equivalent to every other person in the larger familial group.
Moreover, and more remarkable still, each person (viewed from a
genomic perspective) is equivalent to the whole.?*® This Section
considers the troubling implications of the ideological construct that
underlies this vision of family.

The potential for new and discomforting understandings of families
as units, identified through reference to genetic alterations and the
diseases with which they are associated,**’ is illustrated dramatically by
Safer v. Pack,**® decided in 1996 by a New Jersey appellate court.
Genetic diseases have raised questions about the obligation of physicians
or of patients identified as having such diseases (or of having deleterious
genetic alternations or a family history associated with such diseases) to
inform patients and/or patients’ family members about the risk.*** Safer
was occasioned by this sort of question.”*

243. Alissa Brownrigg, Note, Mother Still Knows Best: Cancer-Related Gene Mutations,
Familial Privacy, and a Physician’s Duty to Warn, 26 FORDHAM URB. L.J. 247, 249-50 (1999)
(noting increasing reliance on genetic testing in routine health care).

244. See FINKLER, supra note 236 at 160-62 (anthropological analysis of genetic inheritance
based on studies of adoptee and of women with familial breast cancer).

245. See Gatter, supra note 6, at 428 (noting difference between genetic information and “other
types of information” in that, among other things, genetic information “invokes the interests of the
family as well as the individual”); Patricia A. Roche & George J. Annas, Protecting Genetic
Privacy, 2 NATURE REVIEWS 392, 393 (2001).

246. See infra notes 248 - 272 and accompanying text (considering “family” assumed by court
in Safer v. Pack, 677 A.2d 1188 (N.J. Super. Ct. App. Div. 1996)).

247. Further, larger ethnic and racial groups are being defined through reference to genetic
alterations associated with members of the group in question. See supra note 242.

248. Safer v. Pack, 677 A.2d 1188 (N.J. Super. Ct. App. Div. 1996).

249. See, e.g., Pate v. Threlkel, 661 So.2d 278, 282 (Fla. 1995) (allowing woman with
hereditary condition to sue her mother’s doctor for having failed to inform the mother that her
condition was genetic; the daughter was not allowed to argue that the doctor was obliged to warn
her directly).

250. Safer, 677 A.2d at 1190.
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In 1990, Donna Safer was diagnosed with metastatic colon
cancer.® Twenty-six years earlier, when Safer was ten, her father,
Robert Batkin, died from that disease.”®> Batkin was then forty-five
years old.*>* After Donna’s diagnosis, she sued Dr. George Pack.>* Dr.
Pack had treated Batkin during the course of Batkin’s illness.”®* Dr.
Pack had never served as Safer’s physician, but she contended that he
was obliged to have warned her (presumably through her mother,
Batkin’s wife) of the hereditary character of her father’s illness.**® Had
she been aware that she was at risk for multiple polyposis and thus for
developing colon cancer, she would presumably have undergone
frequent colon screenings in the hope of preventing or mitigating the
consequences of colon cancer.

Donna (along with her husband, Robert Safer, himself a physician)
claimed that the hereditary character of Batkin’s illness was known
when Batkin was ill, and that prevailing medical practice was “to warn
those at risk.”**’ Donna’s mother, Ida Batkin, testified that she had not
been told that her husband suffered from colon cancer.”® The New
Jersey trial court dismissed Donna’s suit, concluding that the doctor was
not under a “legal duty to warn a child of a patient of a genetic risk[.]"**°

The appellate court reversed, expressing “confiden[ce] that the duty
to warn of avert[a]ble risk from genetic causes, by definition a matter of
familial concern, is sufficiently narrow to serve the interests of
justice.””®® The surprising aspect of the Safer court’s decision was that
the duty to wam of the genetic risk was not defined as being owed to the
doctor’s patient alone but as owed directly to “members of the
immediate family of the patient who may be adversely affected by a

251, M.

252. Id.

253. ld.

254. The suit was brought against Dr. Pack’s estate. Pack had died in 1969. /d.

255. Id at1189.

256. The duty, had it been imposed, would presumably have been to warn Donna’s mother of
the risk. The court noted expressly that it was uncertain as to how exactly the physician’s “duty is
to be discharged, especially with respect to young children who may be at risk, except to require
that reasonable steps be taken to assure that the information reaches those likely to be affected or is
madc available for their benefit.” /d. at 1192,

257. Id. at 1190.

258. Id. 1da Batkin’s testimony was especially relevant in that Donna was a young girl when
her father died. Thus, any duty to warn her would likely have been fulfilled by warning Donna’s
mother.

259. Id. The motion judge assumed that Donna’s father did not know of the genetic character
of his illness in light of the absence of evidence that Batkin had been told about the risk to family
members. /d.

260. Id at1192.
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breach of that duty.”®®' The court expressly rejected the more limited

ruling of the Florida Supreme Court in Pate v. Threlkel, a similar sort of
case.’? In Pate, the court required only that the patient herself be told
about the genetic risk that her illness posed for close relatives.?®’

In other cases, courts have imposed an obligation on a physician to
warn a pediatric patient’s parents about a genetic risk (especially to other
children of the same parents) associated with a child’s illness.”®* The
implications of that obligation differ dramatically from those of Safer.
In Safer, the court required a patient’s physician to communicate
information to a patient’s child about the parent’s illness.”®® That
obligation, unlike a similar obligation imposed on a child’s doctor to
inform the child’s parents about a genetic risk, challenges expectations
about privacy within family settings and suggests a family unit that
differs significantly from that associated with the traditional family
(within which parents were routinely provided with information about
their children’s health and welfare).?%

The medicalized family assumed by the Safer court® differs from

261. Id. (quoting Schroeder v. Perkel, 87 N.J. 53, 65 (N.J. 1981)). A year before the decision
in Safer, the Florida Supreme Court held a doctor responsible for failing to warn his patient about
the risk to family members from a condition the patient suffered from. Pate v. Threlkel, 661 So.2d
278 (Fla. 1995). But in Pate, the court did not extend that obligation to warning family members of
the patient. That task was left to the patient. The court explained:

Our holding should not be read to require the physician to wamn the patient’s children of
the disease. In most instances the physician is prohibited from disclosing the patient’s
medical condition to others except with the patient’s permission. Moreover, the patient
ordinarily can be expected to pass on the warning. To require the physician to seek out
and wam various members of the patient’s family would often be difficult or impractical
and would place too heavy a burden upon the physician. Thus, we emphasize that in any
circumstances in which the physician has a duty to warn of a genetically transferable
disease, that duty will be satisfied by warning the patient.
Id. at 282 (citations omitted).

262. Safer, 677 A2d at1192.

263. Id :

264. Molloy v. Meier, 679 N.W.2d 711, 719 (Minn. 2004) (imposing duty on doctor of young
patient with Fragile X Syndrome to warn biological parents that subsequent child could have same
condition); Schroeder v. Perkel, 432 A.2d 834, 839-40 (NJ. 1981) (imposing independent duty on
physician to warn parents of young patient with cystic fibrosis that a subsequent child might suffer
from the same illness).

265. Safer,677 A2d at 1192.

266. Even more, within the setting of the traditional family, wives were not always entitled to
medical privacy from their husbands. See, e.g., Tooley v. Provident Life & Accident Ins. Co., 154
S0.2d 617, 618 (La. Ct. App. 1963) (defining husband as “head and master of the community” and
thus privy to medical information about his wife).

267. A 1998 statement of the American Society of Human Genetics (ASHG) reflects a similar
view of the medicalized family. American Society of Human Genetics Social Issues Subcommittee
on Familial Disclosure, ASHG Statement: Professional Disclosure of Familial Genetic Information,
62 AM. J. HUM. GENET. 474 (1998). That group recommended that normal rules of confidentiality
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both the traditional family and many contemporary families, defined by
widespread insistence on an increasingly broad panoply of choices. The
family assumed in Safer is a whole, composed of identical units, each
indistinguishable (from the perspective of DNA) from the others and
from the larger whole. This family is not structured through
expectations about hierarchy and community, as is the traditional family.
Nor is it composed of autonomous individuals, increasingly understood
as agents of choice, each distinct from each of the others — a
presumption familiar to families of choice.

The family assumed by the Safer court views separate persons
through the lens of a larger group (in the Safer case, a familial group),
identified through reference to shared DNA. As such, members of such
groups are indistinguishable, each from the others. That is evident in the
readiness of the Safer court to assume that no one within such a group
need enjoy medical privacy from others in the group. Donna Safer,
Robert Batkin’s daughter, is entitled to know about her father’s illness
because, from the perspective of the medicalized family, there is no
difference between the two. This construct of family bears some
resemblance to “families of shared DNA” (described in Section C of this
Part).*®® Yet, the medicalized family described in this Section is peculiar
even in comparison to other forms of family identified through
invocation of genetic “facts.” Genetic families sit uneasily within the
array of family forms examined in this Article, because they value
individualism while failing almost completely to value, or even to
recognize, choice.

As a practical matter, the medicalized family assumed in Safer is
actualized in the restricted setting of medical conditions associated with
genetic alterations.”®® Yet, as an ideological matter, this form of family
is a remarkable and troubling construct. It reflects a broader ideological

be set aside and that health care workers have the “discretionary right” to reveal information about
hereditary conditions to patients’ family members. Id. at 474. This rule differs from that voiced in
Safer in that it is discretionary, not mandatory. Id. The society identified “at-risk relatives” to
whom such disclosure might be made to include siblings and children as well as “identifiable
parents, cousins, aunts, and uncles, whom the health-care professional can reasonably contact.” /d.

268. If it resembles any other form of family in this regard, it is the form of “donor” family,
described in the next subsection of this Section.

269. Kaja Finkler provides a focused account of medicalized families. She describes such
families as ongoing social units: “in the past, the family was identified by honor, status, power, or
even poverty, whereas in contemporary times family and kin tend to be stabilized and bounded by
the sharing of DNA molecules, which lack the moral responsibilities associated with relatedness.”
FINKLER, supra note 236, at 206. See also Janet L. Dolgin, Choice, Tradition, and the New
Genetics: The Fragmentation of the Ideology of Family, 32 CONN. L. REV. 523, 563-65 (2000)
(describing this aspect of Safer in more detail).
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frame within which individualism is preserved because the whole is
understood through the metaphor of the individual, and each person’s
autonomy is sacrificed to that of the whole.

One might think that the medicalized family described here is
understood at the level of the whole and thus, as an ideological matter,
reflects a form of community, or more particularly, a form of
totalitarianism rather than of individualism. A similar error was
described by Louis Dumont, a French anthropologist known for his
studies of caste in India.”’® Dumont reviewed understandings of the
ideology that informs totalitarianism in the West. In describing the
ideology underlying a fascist state, Dumont wrote:

A major difficulty in the effort to grasp totalitarianism comes from the
spontaneous tendency to consider it a form of holism. The word itself
refers us at first sight to the social “totality”; and the regime, in its
contrast to democracy, is first thought of as “reaction,” a return to the
past. These are vulgar notions. . . . [A]s the totalitarian regime
constrains its subjects most radically, it appears to oppose
individualism in the current meaning of the term, so the analyst is
faced with a contradiction. To solve it, one should remember that the
phenomenon is internal to the modern world, that the totalitarian
ideology is contained within modern ideology. The hypothesis is that
totalitarianism results from the attempt, in a society where
individualism is deeply rooted and predominant, to subordinate it to
the primacy of the society as a whole”"!

Obviously, the dangers of fascism differ from and would seem to be
more encompassing than those of the medicalized family.>”> However,
each social form resembles the other in that its survival depends on
“subordinating” (to use Dumont’s word) the individual to the group, and
thus undermines individual autonomy.

The family defined in Safer, depends on a form of individualism —
one that views the whole through the metaphor of the individual and
each individual as substitutable for each other individual (and for the
larger whole). Although the medicalized family continues to value
individualism (though in a troubling guise), it virtually precludes the sort
of choice associated with autonomous personhood.  Thus, the
medicalized family provides an almost paradigmatic instance of a social

270. DUMONT, supra note 10, at 12.

271. Id. (emphasis in original).

272. This claim follows, in part, because the medicalized family is not the only form of family
recognized in the society. Were that ever to be the case (and it is hard indeed to imagine), it would
be as troubling indeed.



396 AKRON LAW REVIEW [41:347

form, constructed in light of the presumed significance of DNA that
favors individualism, but not choice.

V. CONCLUSION

The “traditional family,” forged in the early nineteenth century and
elaborated during the rest of that century and during much of the next
century, was structured within a broad ideological’” frame that prized
hierarchy and communal holism. As that ideological frame collapsed in
the last decades of the twentieth century, so did the traditional family.
The forms through which the notion of family was once understood have
grown murky. Discrete values once associated with the traditional
family survive but are no longer understood through reference to a larger
set of structured social truths. Even more, both the biological and social
parameters of family survive, but no longer does either set of parameters
inform the other. In the traditional family, assumptions about biology
shaped and reflected assumptions about social behavior. In the forms of
family described in this Article, that is not true or it is true only
incidentally.

And so, old values have been reshaped, and new values have been
added to social understandings of family. A wide variety of conflicting
ideological presumptions is now invoked in the construction of various
forms of family. All of those considered in Part IV preserve a vital role
for some understanding of biological connection. Yet each differs from
the others as much as each differs from the form of family referred to as
“traditional.”

Society and the law struggle to construct a frame, or more
accurately, a set of frames, within which to understand and regulate
family relationships. In consequence, old beliefs about family are
combined with new ones. Various aspects of family life (e.g., the social
correlates of family and the biological correlates of family) merge and
shift. And an assemblage of assorted values — some culled from the
universe of the traditional family, some taken from the world of the
marketplace, and others developed only in the last few decades — is
variously molded to create new forms of family.

As a result, ideological constructs for understanding and defining
families have proliferated. This Article focuses on four such constructs.
Each of these depends on the centrality of biology to the construction of
family. In that regard, each variant may seem disconcerting insofar as

273. See supra note 10 (defining “ideology”).
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forms of family that have emerged in the last several decades are
generally seen as having discarded or downplayed the notion that
biological relationship is or should be central to definitions of family.
The presumptive form of the modern family in the U.S. — the family of
choice — has received significant attention from theorists and popular
commentators. This Article suggests that alongside such families of
choice other forms of family subordinate choice to biology, re-define
choice in light of biology, or even, in at least one construction of family,
eviscerate choice altogether.

The first form of family considered in Part IV, the “flesh and blood
family,” depends on viewing DNA (or genes) as a synonym for “blood”
or “flesh and blood” — for an old-fashioned understanding of biology’s
role in the construction of family. In this guise, the concept of DNA
supports understandings of family that do not appear to differ
dramatically from those assumed during the previous two centuries. In
sharp contrast, understandings of DNA that undergird the “reprogenetic
family” depend on society’s compulsion to identify and to appropriate
choices. That compulsion is long familiar within the marketplace.

And at still other times, the presumptive significance of DNA
mitigates the role of choice in the construction of family. This process is
reflected in “families of shared DNA” (including both families defined
through patemity testing in contravention of the traditional martial
presumption and donor families). Moreover, while those seeking to
define themselves within such families seem often to long for connection
and loyalty, that has not generally happened (especially among donor
relatives). In the end, the presumptive genetic links on which such
families rest seem more often to define the individuals who seek to
construct “families of shared DNA” than to shape lasting family units.
Even more, a new form of family — the medicalized family — reflects
individualist values while eviscerating choice.

In sum, any sense that understandings of family in the U.S. have
been effectively recast in the language of choice alone is belied by the
important role preserved for the presumed biological correlates of
family. Yet, even among these four views of family, each defined
centrally through reference to presumed biological truths, significant
differences distinguish each form of family from the other three.

Perhaps one form of family will ultimately be deemed the successor
to the nineteenth and twentieth century family, developed to support the
interests of the industrial marketplace (the so-called traditional family).
Perhaps that form of family will venerate choice. Perhaps it will be
founded on presumed biological truths. Perhaps it will be created
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through a novel set of suppositions. More likely, the notion of family
will continue at least for a time to encompass a discordant set of beliefs
about the essence of personhood and about the forms through which
people define themselves as kin, and the forms through which people
join together to create “families.” In consequence, ideological
disquietude characterizes the law and society’s attempts to understand
and regulate contemporary families.



