










DEMANDING SUBSTANCE OR FORA 1

court was challenged to find a definition of "trade creditor."92 The
definition offered by the debtor limited repayment to a finite list of
providers of certain grocery goods for resale; the objectors to the plan
proposed a broader construction that included any trade creditor.93 In
denying the arguments that the term "trade creditor" had an
unambiguous meaning and that the term was supplemented by a trade
usage definition, the court looked to prior filings submitted by the debtor
company to the Commission.9 From these filings, the bench gleaned
(by virtue of absence of explanation) the debtor's intent:

SEC disclosure documents are required to be written in plain English
to assist the public's interpretation of those documents.95  Though
the language in . . . SEC filings [by the debtor company] does not
prove what the contracting parties took the term "trade creditor" to
mean when they executed the Mirror Loan Note, if the term was
meant to assume its grocery industry meaning, under the plain
English rule, [the debtor] should have indicated the distinction in its
SEC filings. It is logical to assume that not all potential investors . .
. were versed in the grocery industry; as such, [the debtor] had the
burden to take that into account in drafting their SEC filings. That
[the company] did not provide an explanation of the term "trade
creditor" makes me seriously question whether that term really was
meant to cover only providers of grocery and other merchandise for
resale as [the debtor's official] contends.

As a result, the court rejected a proposed settlement on the basis of
its unfairness to the broader class of creditors.97 Of significance is the
court's reasoning not only in turning to the SEC filings of a public
company debtor but, in turn, finding 1) prospective interpretative
guidance in those filings,98 and 2) universal definition in the presence of
a failure to specifically define an operative term. 99 In sum, the fate of a

92. Jd. at 825,
93. Jd. at 822.
94. Jd. at 820.
95. Plain English Disclosure, Securities Act Release No. 7497; 63 Fed. Reg. 6370,

6371 (Feb. 6, 1998).
96. In re Nutritional Sourcing Corp., 398 B.R. at 829.
97. Jd. at 838 ("Though the definition serves the interests of the Plan Proponents, it

is not in the interests of the 'non-goods' trade creditors.").
98. See id.
99. J at 829 ("That [the debtor] did not provide an explanation of the term 'trade

creditor' [in the SEC filings] makes me seriously question whether that term was
[really] meant to cover only providers of grocery and other merchandise for resale as
[debtor] contends.").
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public company placed into bankruptcy was in large part decided by the
writing protocol of its securities regulator.

B. TAKING CENTER STAGE

Years later, in a California securities fraud action, the court overtly
utilized the SEC plain English standards to uphold the disclosure of a
company accused of hiding the ball. 00 In the Netflix case, a shareholder
class alleged that the entertainment distribution company had led
investors to believe that the chum rate (i.e., the ratio of cancelled
subscribers to continuing subscribers) was a common parlance, when it
was in fact a unique term.101 Additionally, the plaintiffs alleged that the
defendants had "buried" the churn definition in press releases and SEC
filings (and one public appearance) by not stating it in plain English.102

Although the court ultimately found that disclosure could have
been clearer, the subject information was not found to rise to the level of
"misleading" because it was adequately and repeatedly disclosed.o 3

The court used the occasion to expand upon plain English by stating its
support for the general adage that "a public release, filing or prospectus
can be misleading even though every sentence therein is literally
true." 04 Regarding the specific allegations concerning the churn rates,
the court held that "[t]here are no Plain-English definitions of these
financial measures. They are, like all statistics, artificial constructs."10 5

Such constructs being unique to the company (termed "builder of the
financial measure"), and frequently disclosed, they did not constitute
fraudulent statements.106 It was also found that the statements did not
support the claims regarding violation of more pointed SEC regulations;
most importantly, the plaintiffs were said to have not cited any SEC
statute or regulation barring this unique form of disclosure (i.e.,

100. In re. Netflix, Inc. Secs. Litig., No. C 04-2978 WHA, 2005 U.S. Dist. LEXIS
30992, at *28 (N.D. Cal. Nov. 18, 2005).

101. Jd. at *26-29.
102. Jy at *21-24
103. Je at *28-29.
104. Je at *26 (citing SEC v. C.R. Richmond & Co., 565 F.2d 1101, 106-07 (9th

Cir. 1977)).
105. Je at *28-29.
106. Je
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although plain English was factored in, a Rule 421 analysis was not
triggered).107

Thus, Netflix showcases a federal court utilizing plain English to
excuse a form of corporate disclosure alleged to constitute securities
fraud. Noteworthy is that the analysis arguably could have been
unnecessary, had the Commission not previously established a standard
for corporate statements that valued the statements' ultimate
communicative effect upon the lay reader.os

More recently-and perhaps inevitably-the Handbook took center
stage in one of the many mortgage crisis cases stemming from the
recession that started in 2008. In Malack v. BDO Seidman, the Third
Circuit was asked to consider approval of the plaintiff-friendly "fraud
created the market" theory of securities fraud. 09 The theory provides a
controversial but expedient alternative to the statutory "fraud on the
market theory" (which eliminated the reliance requirement for class
action plaintiffs).110 One ground for such expansion relies on the
proposal that registered securities, having been described in a
registration statement filed with the SEC, carry their own aura of
marketability. 1

The putative plaintiff shareholder class in Malack sought damages
from the accounting firm that had provided the audit opinions necessary
to complete the SEC filings.112 The theory posited Rule lOb-5 violations
caused by inadequate audits, which enabled SEC registration (which, in
turn, made the subject notes marketable to the public).113 While
acknowledging as a foregone conclusion that the SEC "will consider
whether the applicable disclosure items are explained in sufficient detail
and with sufficient clarity,"1 14 the Court negated the possibility of an
SEC "merit" review qualifying all registered securities as marketable. 15

107. Jd. at *26.
108. See, e.g., JOHN C. COFFEE, JR. & HILLARY A. SALE, SECURITIES REGULATION:

CASES AND MATERIALS 98-100 (11th ed. 2011) (describing the "traditional attitude" of
the SEC in strictly prohibiting communications prior to the prospectus "arousing and
stimulating" investor interest).

109. Jd. at 747-49.
110. See Basic Inc. v. Levinson, 485 U.S. 224, 241-42 (1988).
111. Malack, 617 F.3d at 747-49. The "fraud created the market" theory was first

accepted by Shores v. Sklar, 647 F.2d 462 (5th Cir. 1981).
112. Jd.at 744.
113. Jd at745.
114. Jd at 750 (quoting 1 THOMAS LEE HAZEN, TREATISE ON THE LAW OF

SECURITIES REGULATION § 3.7[2] (Thomson West 6th ed. 2010)).
115. See generally Malack v. BDO Seidman, LLP, F.3d 743, 752 (3d Cir. 2010).
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The Malack court noted that "[t]he SEC does not read all of the publicly
available information about an offering and then determine the
legitimate price for the security . . . [n]or does [it] endorse any of the
documents involved in the issuance of securities." 116

Despite not accepting the notion that the SEC guaranteed
investments, the Malack court did unquestionably accept the idea that
SEC plain English review regarding quality of communications attended
all registration statement filings.117 Thus, while stymieing the attempt
by a plaintiff class to substitute SEC registration as proof of reliance, the
Third Circuit nonetheless reaffirmed the expectation that the
Commission would inveigle examination of the comprehensibility of
disclosure with the question of registration itself. In essence, the
Malack court fulfilled the promise-that a new, substantive review
awaited countless registrations to come-when the agency's chair had
publicly warned, "[W]e're dead serious about [P]lain English." 18

Additionally, other cases from the last decade are evidence of the
Handbook's significance in encouraging a more equitable reading of
documents-whether or not such reading expressly relied on the
Handbook or not.119 Not surprisingly, buoyed by courts deciding cases
in and out of the field of securities, the SEC succeeded in adding a
requirement to Congress' 2010 reforms of the financial services industry
obligating those specifically bearing the title of "investment adviser" to
likewise be held to the dictates of plain English.12 0

116. Id. at 750 (quoting Joseph v. Wiles, 223 F.3d 1155, 1165-66 (10th Cir. 2000)).
117. Id. at 750.
118. See, e.g., Christopher Cox, Chairman, SEC, Keynote Address to the Center for

Plain Language Symposium: Plain Language and Good Business (Oct. 12, 2007),
available at http://www.sec.gov/news/speech/2007/spch101207cc.htm.

119. See, e.g., Charles v. Pepco Holdings, Inc., 314 F. App'x 450, 454 (3d Cir.
2008) (Ambro, J., dissenting) (stating that the required notice of conversion of
plaintiffs pension plan to a "cash balance" plan was inadequate because it failed to
state in plain English that the new plan could reduce some benefits); see also DeBlasio
v. Merrill Lynch & Co., No. 07 Civ 318(RJS), 2009 WL 2242605, at *5 (S.D.N.Y. July
27, 2009) (noting that the New York Stock Exchange suggests that its member firms
make disclosures accompanied by a "concise document, preferably on one or two
pages, written in plain English, and referring customers to places where additional and
more detailed disclosure is available").

120. See Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub L. No.
1 11-203, §956, 124 Stat. 1376, 1905-06 (2010).
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IV. ANALYSIS OF HANDBOOK INFLUENCE

Regardless of the wisdom of the approach (or the generational
approaches attending it), it has been made manifestly clear that the
mandates of public disclosure in the distinctly American model of
financial regulation impose strict, often unforgiving requirements on
public corporations and their agents. That such agents are continually
subject to lawsuits and SEC penalties is not surprising. Experts have
long and frequently opined that plain English has become a de facto area
of review within the Commission. 121 However, perhaps the growing
utilization of a style manual to complete the regulatory mission is still a
bit unexpected.

In sum, irrespective of the Commission's pronounced scope and the
optimal utility of the Handbook, plain English has seeped into the
prosecutorial and judicial consciences and become a concrete factor in
cases alleging shortcomings by company management. The following
four observations seem supported:

1. Starting outside of securities law, plain English commenced
serving a substantive role.

That role may have been a surprise, but it definitely filled a void in
the judicial psyche.122 Criminal courts, civil litigation, and specialty
courts all evidenced a willingness to adopt the English standard boldly
put forth by an administrative agency in the last millennium. 12 3 And
such adoption did not rely on the SEC's statutory changes to Rule 421.

2. Within the field of securities law, the role of plain English is
speeding to encompass more documents and obligations.

Noteworthy is the recent SEC expansion of its 1998 "pilot."
Amendments to the rules governing the required filings of the nation's
10,000 investment advisers took effect in 2010.124

Further, in 2010, the SEC finalized rules extending plain English to
both mutual fund disclosure documents 125 and the filings attending asset-

121. See, e.g., 1 THOMAS LEE HAZEN, TREATISE ON THE LAW OF SECURITIES

REGULATION § 3.7[2] (Thomson West 6th ed. 2010).
122. See supra note 86 and accompanying text.
123. See supra Part VI.
124. Amendments to Form ADV, Investment Advisers Act Release No. 3060, 17

C.F.R. pt. 275, 279 (Aug. 12, 2010).
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backed securitization. 126 It is thus clear that, regardless of the import
any one circuit accords SEC review of documents, Wall Street's primary
regulator has once again raised expectations concerning the efforts
devoted to customer communications.

3. On a granular level, there exist legal doctrines surviving at the
cusp between dogma and law that may be shaped by plain English.

"Fraud created the market" is a theory that may one day enjoy
increased popularity throughout the circuits; 127 if that day arrives, it will
likely be due to the presumption of marketability that is linked to a plain
English analysis.

Likewise, an array of related defenses, theories, and hypotheses are
intrinsically tied to the degree of government review of corporate
disclosures. 128  Thus, as Commission involvement with investor
communications is both broadened and more publicized, the very heart
of securities fraud claims will not go untouched.129

125. See Enhanced Disclosure and New Prospectus Delivery Option for Registered
Open-End Management Investment Companies, Securities Act Release No. 8861,
Investment Company Act Release No. 28,064, 72 Fed. Reg. 67,790 (proposed Nov. 30,
2007) (requiring "key information to appear in plain English in a standardized order at
the front of the mutual fund statutory prospectus").

126. See Asset-Backed Securities, Securities Act Release No. 9117, Exchange Act
Release No. 61,858, 75 Fed. Reg. 23,328 (proposed Apr. 7, 2010) ("Today, we also
remind issuers of the importance of providing disclosure in compliance with our plain
English rules"); see also Paul Wilkinson, Asset Backed Securities: Disclosure
Regulation or Substantive Legislation?, PAUL WILKINSON BLOG (Oct. 28, 2009),
http://paulwilkinson.com/2009/10/28/asset-backed-securities-disclosure-regulation-or-
substantive-legislation/.

127. See supra notes 64, 106-09 and accompanying text.
128. See supra Parts 11 and III.
129. See, e.g., In re Netflix, Inc. Secs. Litig., No. C 04-2978 WHA, 2005 U.S. Dist.

LEXIS 30992, at *24-29 (N.D. Cal. Nov. 18, 2005) (using Plain English to resolve the
question of whether a "chum" calculation had been effectively communicated, and
ultimately dismissing plaintiff's complaint); Malack v. BDO Seidman, LLP, 617 F.3d
743 (3d Cir. 2010) (finding Plain English to fail to justify the controversial "fraud
created the market theory"); In re PEG Solutions, Inc. Secs. Litig., 125 F. App'x 490
(4th Cir. 2005) (denying plaintiff's claims of fraud via misleading annual report
statements about the issuer's financial health in light of the "plain English" disclosure
of the risk factors ); DeBlasio v. Merrill Lynch & Co., No. 07 Civ 318(RJS), 2009 WL
2242605 (S.D.N.Y. July 27, 2009) (noting the necessity that "cash sweep program"
disclosures be written in plain English); Wilkinson, supra note 126 (highlighting the
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4. On a national level, the persisting emphasis on the mission of
investor disclosure serves to perhaps obfuscate the problems attending
an ever-complicating marketplace.

The history of the attempts by Congress and the SEC to evince an
omnipotent scrutiny of issuers and their communicative efforts has
resulted foremost in supply side regulation that, regrettably, fails to
value the duties of the investor. This omission is startling, particularly
given the attention to preemptive layman education currently attending
regulatory remedies overseas. 3 o

In his 2002 book, former SEC Chairman Levitt told of an
aggressive plan to not only bring clear communications to the public,
but also of the need to avoid corporate accounting disasters by
simplifying an ever expanding set of disclosures:

Companies now need to translate only certain portions of the
prospectus ... into plain English. By extending the plain English
rule to footnotes and possibly other disclosure documents, investors
of all sophistication levels will be able to decipher the meaning of
corporate legalese. This would be a time-consuming effort. It took
the SEC three years to get companies to adopt plain English in
prospectuses. But it would be one of the most pro-investor steps the
SEC could take to avoid future [accounting frauds such as]
Enrons. 13 1

Levitt is often heralded as one of the greatest SEC Chairs and a
champion of the small investor. 13 2 But his characterization of market
communication exchanges, at times, reveals a lingering paternalism that

interrelated nature of substantive and "technical" analyses in the context of disclosures
to investors in asset-backed securities).

130. See, e.g., J. Scott Colesanti, Harmony or Cacophony: A Preliminary
Assessment of the Responses to the Financial Crisis at Home and in the EU, 1 Hary.
Bus. L. Rev. Online 60, 62-63 (Apr. 8, 2011), http://www.hblr.org/?p=1112 ("While
the SEC appears poised to remain true to its aged crusade to shield the sheep investor
from slaughter, the EU perhaps invites more useful debate on the role of the purchaser
in the ever-complicating bazaar.").

131. ARTHUR LEVITT WITH PAULA DWYER, TAKE ON THE STREET: WHAT WALL

STREET AND CORPORATE AMERICA DON'T WANT YOU TO KNOW, WHAT YOU CAN Do

To FIGHT BACK 157 (Pantheon Books 2002).
132. See, e.g., An Interview with Arthur Levitt, CHARLIE ROSE (Mar. 2, 2001),

available at www.charlierose.com/guest/view/2 134.
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serves to obfuscate the need for investor accountability)3 3 Regrettably,
at the present time, such accountability attends foreign efforts at
financial crisis remedies but has escaped attention in American
reforms. 134  Perhaps more tellingly, Levitt's hope for a palpable
expansion of SEC Rule 421 belies both the purely exhortatory nature of
much of the Handbook, as well as the ability of the public to even
readily comprehend communications from the Commission.3

Clearly, repeat efforts at forcing the corporate author's hand reveal
a mistrust of America's public companies. On some level, such mistrust
is possibly justified in light of the nagging persistence of pernicious
fraud. Yet, even the casual observer of government regulatory measures
must question the wisdom of a protocol that largely ignores the
responsibilities of the end user at moments of import.136

Of relevant note is a 2008 study commissioned by the SEC which
convened paid focus groups in four cities to study the progress of the
plain English initiative.137 While the report is at times hopeful,'1 8 the
reader cannot help but gaze at the lay investors' shock when confronting
annual corporate shareholder reports.139 Like the Handbook, the report
is freely available on the SEC website. However, both documents may

133. LEVITT, supra note 131, at 82 (noting that "[sjmall investors often can't resist .
. hyperbole.").
134. See supra note 130 and accompanying text.
135. In more recent times, SEC Chairs have noted the expansion of the Handbook's

initial reach. See Christopher Cox, Chairman, SEC, Speech Before the Subcommittee
on Contracting and Technology and the Committee on Small Business, U.S. House of
Representatives: Plain Language - The Benefits to Small Business (Feb. 26, 2008),
available at http://www.sec.gov/news/testimony/2008/ts022608cc.htm ("The SEC has
many plain English initiatives underway. Our plain English requirements now apply to
both offering documents and periodic reporting by public companies. They apply to
mutual fund disclosure, which benefits millions of ordinary Americans. And they apply
to our own communications to (sic) the public.").

136. See, e.g., Jake Zamansky, SEC Struggles with Investor-Protection Rules,
FORBES (Jan. 24, 2012, 1:20 PM), http://www.forbes.com/sites/jakezamansky/
2012/01/24/sec-struggles-with-investor-protection-rules/ (asserting that the SEC had
"failed to change the 'accredited investor' rule in the most important ways").

137. ABT SRBI INC., supra note 83.
138. Id. at 10 ("[It's getting there. .. .)
139. See id. at 6 ("'You almost need an accounting degree and a business degree to

understand everything that's in [t]here'. . . . 'I'd have to take a week's vacation to read
this.'").
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foremost beg the question of to whom any disclosure-plain,
complicated, short or long-is directed.140

CONCLUSION: ON SIMPLICITY AND CORPORATIONS

The call for more securities industry disclosure documents to be
subjected to plain English standards sounds louder than ever. In 2011,
both existing and newly registered investment advisers were tasked with
providing clients with "brochure supplements written in plain
English."4 1 In years to come, the addition of investment products seems
likely to trigger more plain English requirements. 142

Thus, as the age of mandatory disclosure enters its third phase (i.e.,
post-Dodd Frank), the SEC's traditional reliance on New Deal
reformism, expedient common law, and the nation's unique vision of
fairness will not necessarily expand in meaningful fashion to embrace
novel forms of corporate evasiveness. Consequentially, robust
enforcement programs may become expediently centered on the written
word itself. The resulting dual-edged sword is that the government will
only be able to cabin bad faith reduced to formal writings, perhaps
pushing more questionable forms of disclosure further from regulatory
reach.

Decades ago, William 0. Douglas warned (presciently) that the
Securities Act is ultimately only as beneficial as the corporations it
seeks to demystify:

To understand [the Act], we must "turn back the clock" to simpler
days. We must unscramble our large forms of organization. We
must start anew to bring back into business organization a simplicity

140. See Kripke, supra note 64, at 633.
141. Amendments to Form ADV; Extension of Compliance Date, Investment

Advisers Act Release No. 3129, 100 SEC Docket 374 (Dec. 28, 2010) (to be codified at
17 C.F.R. pts. 275, 279). The investment adviser brochure supplement relays
background information on the registered investment adviser. See generally Charles F.
Hertlein, Jr., Attention Investment Advisers: Plain English Brochure Rule Adopted,
NAT'L LAW REVIEW (Aug. 17, 2010), available at http://www.natlawreview.com/
article/attention-investment-advisers-plain-english-brochure-rule-adopted (describing
the newly required "Part 2" of the brochure obligating the writer to describe 19 items in
narrative format).

142. See, e.g., supra notes 29, 125-26 and accompanying text.
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and directness consistent more with our beginnings than with our
present status.... .143

Significantly, the call for a more grass roots approach to legalese
has spread to other regulated fields, such as health insurance. One of the
less controversial aspects of the 2009 Health Care Reform law14 4 is the
requirement that, starting in September 2012, insurers use "plain
language and 12-point type" in marketing materials. 145

Perhaps most importantly, the responses to the malingering
economic crisis call out for a reevaluation of the "wolves/sheep"
metaphor introduced contemporaneously with the federalizing of
securities regulation.146  Specifically, the continuing emphasis on the
simplification of corporate disclosures1 47 arguably belies a leviathan
financial services marketplace ever distancing itself from its clients.
Further, a rush to loudly discipline transgressors-long a staple of
American securities regulation14 8-forestalls a rethinking of these
isolated camps. While true reformers perhaps hope for a shift away
from decades-old paternalism, the pragmatists might find solace in
practicalities within reach: Ensure that all future attempts by the
Commission to improve communications come with the clear warning
that such guidelines do not have the weight of statute for purposes of
liability. 14 9  To forgo the lesson of the Plain English Handbook is to
readily accept that a litigious culture facing a complex market may be
forced to rely on style manuals to regulate disputes.

143. Douglas, supra note 41 at 529-30.
144. Patient Protection and Affordable Care Act , Pub. L. No. 111-148, 124 Stat.

119 (2010).
145. Wendell Potter, This Just In, Insurers Required To Speak Plain English, THE

CTR. FOR PUB. INTEGRITY (Feb. 13, 2012), available at http://njtoday.net/2012/02/13/
analysis-this-just-in-insurers-required-to-speak-plain-english/ (noting that the change,
which was intended to compel those offering health care benefits to provide consumers
with "more clearly written information about what their benefit plans cover," had been
actively opposed by lobbyists for the industry).

146. Douglas, supra note 41.
147. See generally J. Scott Colesanti, Financial Regulatory Reform and the Retail

Investor, N.Y. L.J., Aug. 18, 2009 (noting that the 2009 proposed regulatory reform of
the White House advocated granting the SEC even more "expanded authority to
promote transparency in investor disclosures").

148. See Yin Wilczek, FINRA Sanctions in 2011 Jump Si Percent to $68 AMillion,
Report Says, 44 SEC. REG. & L. REP. 565 (Mar. 19, 2012).
149. See, e.g., 17 C.F.R. § 243.102 (2010) (expressly stating that civil liability
cannot be tied to a Regulation FD violation).


