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adultery, for example, does not disqualify a spouse as a parent. 7 Nor does
discreet homosexuality. 79 On the current record, Larry's HIV infection
does not even conclusively establish his marital fault. Even if it did, that
fault is not related to his parenting of Rachel.

Sharon thus has no serious argument that Larry's custody rights should
be terminated entirely because he is HIV infected. She can, however, make
a more subtle and substantial claim. She might contend that she is "more
fit" than Larry to exercise primary physical and legal custody of Rachel

because Larry is HIV infected. 0 Larry's relationship to Rachel should,
Sharon will contend, thus be limited to circumscribed visitation rights.

Larry's health is, in a general sense, a relevant factor to be considered
in determining Rachel's custody."' But the factor must be in context.
Many parents are not the picture of physical and mental fitness. Less than
perfect health not posing a serious danger to the welfare of a child does
not disqualify a parent from custody rights. The issue for decision is not
which parent is healthier, but how the handicap affects the parent's ability

to perform his parental functions in the total context of the relationship
between parent and child. 2

There is no present evidence or allegation that Larry is physically or
mentally incapacitated in any way that affects his ability to parent Rachel.
As far as the current record reveals, he is a healthy, functioning father.
Mental incapacities associated with the final stages of full-blown AIDS
generally do not appear before the symptoms of the disease itself. There
is no evidence that HIV testing "would be useful in predicting the onset
of functional impairment in persons who remain otherwise healthy. '83

78. See Pawelski v. Buchholtz, 91 A.D.2d 1200, 459 N.Y.S.2d 190 (1983) ("A parent's
infidelity or sexual indiscretions should be a consideration in a custody dispute only if it can
be shown that such factor may adversely affect the child's welfare"); Matter of Rodolfo CC
v. Susan CC, 37 A.D.2d 657, 657, 322 N.Y.S.2d 388, 390 (1971) (proof that men on occasion
remained overnight with the mother in the presence of her son did not constitute such "gross
moral turpitude as would render her unfit for custody particularly since there is no showing
that such conduct was actually affecting Robert's upbringing").

79. Anonymous v. Anonymous, 120 A.D.2d 983, 983-84, 503 N.Y.S.2d 466, 467 (1986)
(lesbian not less fit for custody than other parent "[in the absence of proof that the child
has been adversely affected by [mother's] life style"); Guinan v. Guinan, 102 A.D.2d 963,
477 N.Y.S.2d 830 (1984) (same).

80. See Salk v. Salk, 89 Misc. 2d 883, 393 N.Y.S.2d 841 (Sup. Ct. 1975) (illustrating
breadth of factors to be taken into account in "comparative fitness" inquiry).

81. Rosenblitt v. Rosenblitt, 107 A.D.2d 292, 294, 486 N.Y.S.2d 741, 743 (1985).
82. See Hatz v. Hatz, 116 Misc. 2d 490, 455 N.Y.S.2d 535 (Fam. Ct. 1982), aft'd, 97

A.D.2d 629, 468 N.Y.S.2d 943 (1983) (court denies father's request to change custody of son
after auto accident which left custodial mother a paraplegic). The landmark case nationally
on the custody rights of handicapped parents in the California Supreme Court's decision in
In re Marriage of Carney, 24 Cal. 3d 725, 598 P.2d 36, 57 Cal. Rptr. 383 (1979).

83. N.Y. Times, March 19, 1988, at 32, col. 5 (quoting summary statement of conference
of World Health Organization's special AIDS program); N.Y. Times, June 17, 1988, at B4,
cols. 1-2 (quoting results of a two-year study conducted under the auspices of the National
Institute of Allergy and Infectious Disease comparing different groups of people infected
with the AIDS virus and a control group).
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Sharon will nonetheless argue that Larry's HIV infection is a different
kind of parental "handicap" than all others. Larry is likely to die in the
foreseeable future, and his physical condition will degenerate before then.
The court, Sharon will contend, should heavily weigh the potential trau-
matic impact on Rachel of being placed in the primary custody of a parent
facing deterioration and death.

Sharon's argument has powerful surface appeal. A parent's death is a
highly salient event in the emotional life of a child, although not neces-
sarily causally related to long-term serious depression or other psycho-
pathology.84 The death of a parent suffering from AIDS, a disease which
carries a special social stigma, may be more traumatic for a child than
death from other causes. 8

In further support of the motion to compel an HIV blood test, Sharon
would, no doubt, add that Larry's unwillingness to voluntarily take the
test and assure the court about his health indicates lack of concern for
Rachel. For example, there is some suggestion in the research literature
that therapeutic intervention focused on encouraging the child to cry over
and appropriately mourn the dead parent in the immediate period after
bereavement reduces resulting behavioral and emotional problems.8 6

Sharon would argue that Larry's unwillingness to take a blood test and
disclose if he is HIV-infected (if, in fact, he is) deprives Sharon and Rachel
of the capacity to prepare for and understand his death. Thus, his very
failure to agree to the HIV test is further indication of his unfitness for
primary custody.

Larry's HIV blood test result thus is relevant to a future court deter-
mination of Rachel's custody. Nonetheless, Sharon's motion for a com-
pulsory test should still be denied because it is untimely. The public
policies of encouraging voluntary HIV testing and postdivorce spousal
cooperation simply outweigh the importance of the information to be
gained at present. Larry is not currently incapacitated in any way. Nor is
there any proof that he engages in high-risk behavior making him more
likely to be HIV-infected than any member of the general population. If

84. See Ragan & McGlashan, Childhood Parental Death and Adult Psychopathology, 143
AM. J. PSYCHIATRY 153 (1986); Van Eerdewegh, Clayton & Van Eerdewegh, The Bereaved
Child: Variables Influencing Early Psychopathology, 147 BRIT. J. PSYCHIATRY 188 (1985).
The most critical factor in a child's adjustment to a parent's death is the child's supportive
relationship with the functioning, surviving parent. Breier, Early Parental Loss and Devel-
opment ofAdult Psychopathology, 45 ARCH. GEN. PSYCHIATRY 987 (1988).

85. New York City school system personnel who designed and operate a model program
for counseling children about AIDS made the following comments about the impact of a
child's knowing someone who is dying of AIDS. "Children often experience fear, confusion
and denial when people they know die from AIDS virus, and the stigma that is attached to
the disease makes the death more difficult to accept..."; "AIDS-related deaths are serious,
ugly, long,.... [njor a child to see this, the problems are monumental." N.Y. Times, July 16,
1988, at B2, cols. 1-2, 3.

86. See Black & Urbanowitz, Family Intervention with Bereaved Children, 28 J. CHILD

PSYCHOLOGY & PSYCHIATRY 467 (1987).
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Larry is HIV-infected, there is simply no way of predicting how long it
may be before he manifests the clinical symptoms of AIDS or ARC.

At present, the court does not need Larry's HIV test results to determine
Rachel's custody, and should do so based on present information. Should
Larry's physical or mental condition change as he develops symptoms of
AIDS or ARC, a blood test could be ordered and the court's initial custody
award modified. 7 In that event, a protective order should issue barring
any disclosure by Sharon or her lawyer of the blood test results to anyone.
Furthermore, in the future custody determination, the court should take
Larry's earlier unwillingness to agree to an HIV test voluntarily into ac-
count as evidence that he is less fit to be the primary custodian than
Sharon.

VI. The Billings Family Case Study

Family Composition: John Billings Age 38
Mary Billings Age 35
Son Robert Age 13
Daughter Jill Age 10
Son Tom Age 6

John Billings was born and raised in New York City. His father, a
school teacher, died when John was twenty-four. His mother, still living,
is a housewife. John was particularly close to his father, who stressed
academic performance and altruistic ideas, which John adopted.

While in graduate school, John met and married Mary after a brief
courtship. He was twenty-three and already developing a reputation as
a brilliant researcher. His major was biology, with a special interest in
virology.

Upon completion of his doctorate, John worked for the National
Institutes of Health in Bethesda, Maryland, where the family lived when
Robert was born. They moved to New York when John was offered a
research position at Columbia University, where he currently works.
He is presently a tenured professor of biology and director of the re-
search lab facility at the College of Physicians and Surgeons. The other
children were born in New York.

Mary Billings, raised in New Jersey, came to New York to study
fashion design. She is one of three children. Her father was a mid-level
executive for Lipton Tea, and her mother worked in graphic design.

Mary met John when she was twenty, and on the rebound from a
three-year relationship that started in high school. She found work

87. Cf Friederwitzer v. Friederwitzer, 55 N.Y.2d 89, 432 N.E.2d 765, 447 N.Y.S.2d 893
(1982) (standard for custody modification is "best interests of the child" whether initial
arrangement is based on parental agreement or court order).
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designing children's clothes when they married and worked for two
manufacturers over the years. With each child's birth, she stopped work-
ing for about eight months, but continued part-time free lance work

from home for several years. She has been working full time since Tom
was four.

John and Mary's marriage was stable over several years, although
children and dual careers caused some strain. John was, at times, pressed
to submit research grant requests and publish. He accomplished these
tasks quite succes'sfully, in spite of long work hours and extensive travel
to conferences. Mary's work, because of it's seasonal deadlines, was
punctuated with crises. She coped by locking herself in her work room
until the deadline was met, depending upon hired help and John during
these periods.

Approximately two years ago, while doing research work on the HIV
virus, John stumbled, knocked into some vials of concentrated virus,
gashed his hand on one and contaminated himself After the accident,
he declined to have sexual intercourse with Mary for fear of infecting
her. As soon as John tested seropositive, he told Mary about his infec-
tion.

Initially, Mary expressed horror and concern for John's health, want-
ing to know everything about the virus. She began, however, to become
obsessively concerned with the risk of transmission. Mary began to put
the dishes through two cycles of the dish washer, as well as to segregate
John's eating utensils. She boiled the sheets, and fastidiously emptied
the wastepaper baskets, worrying if John discarded a used tissue. Mary
took "precautions" when John involved himself with the children as
usual, including washing them, sharing utensils. She became intensely
agitated when John gave a bite of an apple to little Tom.

Over the next several months, Mary stopped holding hands or having
any casual physical contact with John. After John informed her of the
test results, Mary refused to have sex with him, and finally asked him
to sleep in the guest bedroom. She has tested seronegative, although
she constantly worries that she will become infected.

When Mary admits her responses are exaggerated, she states that
she cannot control her reactions. John suggested counseling, which they
attempted but discontinued because Mary feared she would end up
sleeping with John and getting AIDS.

John has begun to manifest some of the symptoms of ARC. He is
unsure how long he can continue to work. His failing health increases
Mary's distress. John's employer wants him to stay on the job as long
as possible. His colleagues are supportive of him.

At Mary's insistence, John reluctantly agreed to divorce. They have
not, however, agreed on a distribution of their marital property, main-
tenance, child support, or custody arrangements.
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VII. AIDS and Divorce-Related Economic Decisions

Mary and John's divorce is quite different than Sharon and Larry's. Mary
has no basis for any suspicion that John's HIV infection results from an
act of marital fault. John has also abstained from high-risk behavior and
been candid with Mary in disclosing his HIV infection.

John and Mary's divorce sharply raises the question of how the legal
system should manage the effects of their upcoming dissolution. (The
question whether it should permit Mary to divorce John over John's
objection will be discussed subsequently.) Absent moral blame, the di-
vorce process should treat John's HIV infection as any other fatal, debil-
itating disease. The problem, however, is that the courts do not have a
consistent legislative framework or philosophy to guide them in address-
ing the economic issues that accompany this problem.

New York's Equitable Distribution Law is a comprehensive, integrated
approach to the problems bf economic distributions at divorce with three
components: property division, maintenance and child support.

The Equitable Distribution Law requires the court to consider thirteen
factors in distributing marital property. They include "the probable future
financial circumstances of each party," 8 "any award of maintenance, '89

and, most significantly for present purposes, "the age and health of both
parties." 90 The EDL also requires the court to consider similar factors in
setting maintenance. 91 A shorter group of factors (specifically excluding
parental misconduct) determines child support payments, including "where
practical and relevant, the standard of living the child would have enjoyed
had the marriage not been dissolved. '92

Thus some, but not all, of the factors determining property distribution,
maintenance, and child support awards require the court to consider the
"health" and "needs" of the parents and the children. Others require
consideration of their respective contributions to the marriage and raising
of children. Still others mandate the court to maintain the pre-separation
standard of living. The statute does not set a priority on any one factor,
but requires consideration of all. The breadth and interrelationship of the
factors to be considered allows the courts great discretion to make eco-
nomic determinations on a case-by-case basis. 91 Mary and John and their

88. N.Y. DOM. REL. LAW § 236(B)(5)(d)(8) (McKinney 1988).
89. Id. § 236(B)(5)(d)(5) (McKinney 1988).
90. Id. § 236(B)(5)(d)(2) (McKinney 1988).
91. Id. § 236(B)(6)(l)-(1 1) (McKinney 1988).
92. Id. § 236(B)(7)(3) (McKinney 1988).
93. The breadth of discretion given judges to allocate the parties' assets and assess spousal

and child support under American (and British) law is far greater than in the Scandinavian
countries or those of continental Europe. As recently stated by Professor Glendon: "[T]he
chief effect of these large grants of discretion is to deprive the spouses and their legal rep-
resentatives of any clear principles that could serve as the backdrop for negotiations." M.
GLENDON, supra note 3, at 86.
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lawyers thus have very little guidance about how a court would ultimately
make distributional decisions if they cannot agree on a settlement.

Let's make the following unlikely assumptions about the Billings' family
finances for purposes of exploring what impact John's ARC might have
on the divorce distribution. Assume that John does not have medical
insurance coverage or life insurance. 94 The family's total resources are,
however, too great for John to qualify for Medicaid. 9" Finally, assume, as
is likely, that the Billings' resources are finite and all members of the
family will be unable to maintain their standard of living after the divorce.

There are, in essence, three possible, but inconsistent, theories that
could govern the division of the family's assets:

1. Pauperize John-One might argue that most family wealth should
be distributed to Mary and the children, since John is likely to die in
the relatively near future. Making John a virtual pauper will shift the
considerable costs of his medical care" to society by making him eligible
for Medicaid. An unequal distribution of wealth to Mary and the chil-
dren can be viewed as compensation for the irreparable loss of John's
future income stream.

2. Distribute more resources to John-Alternatively, it could be ar-
gued that John should receive a disproportionate share of the family
wealth at divorce because he needs extra resources to cover his medical
costs and to prevent the indignity of pauperization by disease.

3. Neutrality-Finally, a court could divide the family wealth without
regard to whether John is HIV-infected on the theory that the decree
represents a distribution of his vested property rights. His special future
health needs can be taken into account in setting maintenance pay-
ments. 97

94. There is a substantial debate on the impact of AIDS on the life insurance industry.
The industry estimates that by the mid- 1990s AIDS-related deaths could constitute 10 percent
of the life insurance industry's total claims. AMERICAN COUNCIL OF LIFE INS., AIDS AND
LIFE INSURANCE 4 (1987).

95. People diagnosed as having AIDS are presumed to be disabled under the Supple-
mental Security Income program and thus become eligible for Medicaid. Nationally, about
40 percent of AIDS patients qualify for Medicaid, with the proportion rising to 65 or 70
percent in New York City. The Supplemental Security Income program "provides benefits
to disabled persons with low incomes and few or no assets. In 36 states (where 90 percent
of the reported AIDS cases have occurred) those eligible for Supplemental Security Income
are automatically eligible for Medicaid.... Patients with AIDS not qualifying for Supple-
mental Security Income may still become eligible for Medicaid as medically needy individ-
uals...". Roper, From the Health Care Financing Administration, 258 J. A.M.A. 3489 (1987).

96. Estimates of hospital costs over the lifetime of a patient with AIDS range from
$24,517 to $147,000. Iglehart, Health Policy Report: Financing the Struggle Against AIDS,
317 NEW ENG. J. MED. 180, 182 (1987). A recent study by a government economist, which
includes the cost of AZT, an AIDS treatment drug, estimates lifetime treatment costs at
$69,000. N.Y. Times, May 25, 1988, at B17, col. 7.

97. See Antis v. Antis, 108 A.D.2d 889, 485 N.Y.S.2d 770, 771 (1985) (trial court main-
tenance award to wife raised in light of her mental illness and disfigurement due to burns);
Rodgers v. Rodgers, 98 A.D.2d 386, 389, 470 N.Y.S.2d 401, 404 (1983) (increased mainte-
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None of these approaches is fully satisfactory. Each, however, has sup-
port in the language of and theory behind the EDL's statutory factors.

The pauperization approach is grounded in sad economic reality. It
recognizes that the Billings family will be losing a breadwinner and at-
tempts to preserve as much of the family assets for Mary and the children
as possible. I. is, however, a problematic attempt to shift the burden of
John's medical care from the family to the state. 9 The authorities regu-
lating eligibility for Medicaid may view the divorce distribution as a sham
and challenge it.99 Furthermore, John's pauperization deprives him of
property to which he is entitled. It adds economic indignity to the in-
dignity of a fatal disease.

Distributing a larger share of the family resources to John reinforces
private responsibility for financing John's health care and recognizes his
need to continue to live a comfortable life while ill. However, this theory
depletes resources available to Mary and the children for John's benefit
and John is likely to die in the very near future.

The neutrality approach seems fairest. It neither punishes nor provides
extra compensation for John. The special needs of any family member is
recognized through maintenance or child support payments, which look

nance award to wife in poor health to assist her in maintaining standard of living and to
make health insurance payments).

98. The legal and public policy issues are very similar to those posed by shifts of assets
between elderly spouses or between parents and children to qualify for Medicare. "Medicaid
eligibility rules permit knowledgeable individuals to transfer or shelter property from Med-
icaid resource limitations in a manner reminiscent of income tax avoidance. Less savvy
applicants are denied eligibility and have to liquidate their assets and spend down to Medicaid
limits at great inconvenience and financial loss to their families. Whether assets are trans-
ferred or liquidated, they are lost as a future source of revenue to the Medicaid program
through estate recoveries." DEP'T OF HEALTH & HUMAN SERVICES, OFFICE OF THE INSPEC-
TOR GENERAL, MEDICAID ESTATE RECOVERIES ii (1988). Divorces-often for no other pur-
pose-are one of many devices used by lawyers to impoverish an ill spouse and preserve
income and assets for the family by shifting long-term care expenses to Medicaid. Id. at v.
These realities provide an economic incentive for John and Mary to divorce even if neither
wanted to do so. One might question the moral basis of government policy which requires
spouses to choose between financing humane long-term medical care and family stability.
Cf Callahan, What Do Children Owe Elderly Parents? 15 HASTINGS CENTER REP. 32, 36
(1985) (suggesting that from point of view of promoting family unity between parents and
children, government should provide medical care for the elderly).

99. Congress recently amended and broadened the rules regulating asset transfer for
Medicaid eligibility. Medicare Catastrophic Coverage Act of 1988, Pub. L. No. 100-360,
§ 303(b) (July 1, 1988). The new legislation applies to transfer of assets on or after July 1,
1988. Under it, states must deny Medicaid eligibility to any institutionalized person who
has transferred any asset, including a residence, for less than fair market value within the
thirty months prior to the application for Medicaid. Exceptions to this general rule include
the transfer of a home to a spouse or the transfer of any asset exclusively for a purpose other
than to qualify for medical assistance. See J. REGAN, TAX, ESTATE AND FINANCIAL PLANNING
FOR THE ELDERLY § 10.05[6], at 10-23-25 (1988) for a summary and explanation of the
differences between the old and new rules on asset transfers for Medicaid eligibility.
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to the future and can be modified. 00 However, the neutrality approach
still leaves less resources available for Mary and the children.

The difficulty of choosing between these competing approaches to some
extent highlights the virtue of the flexibility provided to the courts by
EDL. Decisions about which approach, or combination thereof, to apply
are made on a case-by-case basis. The assumption that John will not have
health or life insurance is, for example, unlikely.' 0' If he does, the burden
of his care and the divorce on the family resources will be far easier to
cope with.

Furthermore, the longer John continues to work and provide income,
the less the economic impact of the divorce on the family unit. 02 This
reasoning emphasizes the importance of prohibitions against employment
discrimination against AIDS sufferers. 0 3

VIII. AIDS, Custody and Visitation

Assume now that John and Mary cannot agree on what the custody ar-

100. See N.Y. DOM. REL. LAW § 236(B)(9)(b) (McKinney 1988) (court can modify prior
order of maintenance "upon a showing of the recipient's inability to be self-supporting or a
substantial change in circumstance, including financial hardship"); Brescia v. Fits, 56 N.Y.2d
132, 436 N.E.2d 518, 451 N.Y.S.2d 68 (1982) (standard for modification is "change of
circumstances" where child's right to receive adequate support is at issue); Archer v. Archer,
531 N.Y.S.2d 69, 70 (App. Div. 1988) (wife's maintenance payments increased because health
has deteriorated to point where she can no longer work and needs twenty-four-hour assistance
and because husband's resources have substantially increased).

101. Empire Blue Cross and Blue Shield (New York City) does no medical underwriting
of its individual applicants for basic insurance coverage. Acceptance of individual new ap-
plicants is not contingent upon their medical history or present medical condition. Even
major medical insurance is available from Empire Blue Cross and Blue Shield without med-
ical underwriting once a year, during an open enrollment period. The individual contracts,
however, exclude payment of benefits for preexisting conditions during the first eleven months
of coverage. Ehrlich, Paying for AIDS Care-The Insurance Issues (unpublished address by
Associate General Counsel of Empire Blue Cross-Blue Shield to Forum for Health Care
Planning, July 25, 1987) (Schepard file).

Other Blue Bross/Blue Shield Groups as well as private carriers have varying policies as
to medical underwriting, availability of coverage, and exclusions of pre-existing conditions.

The Consolidated Omnibus Budget Reconciliation Act of 1986 (COBRA), Pub. L. No. 99-
509, 100 Stat. 1889 (1986), requires continuation of an employee's group health insurance
plan (if requested and with the employee or dependent paying the premium therefor) for
eighteen months for terminated employees and for thirty-six months for (1) a spouse and
dependents of deceased employees and (2) a divorced or legally separated spouse and de-
pendents of covered employee. COBRA does not apply, however, to employers who have
less then twenty employees, to governmental plans, or to self-insured plans.

102. Improved medical treatment for AIDS victims has increased their capacity for work
after diagnosis significantly The Bank of America, for example, reports that almost 100
percent of employees with AIDS return to work after diagnosis, up from 20 percent to 30
percent four or five years ago. Ricklefs, Living With AIDS, Wall St. J., Sept. 28, 1988, at 1,
col. I.

103. AIDS infection is considered a "handicap" under federal, state, and local law, making
employment discrimination based thereon generally unlawful. See Parmet, AIDS and the
Limits of Discrimination Law, 15 L. MED. & HEALTH CARE 61 (1987); Leonard, AIDS and
Employment Law Revisited, 14 HOFSTRA L. REV. 11 (1985).
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rangements should be for the Billings children after divorce. The issue
then becomes what custody arrangement the courts should impose, and
the lawyers should encourage, as in the best interests of John, Mary and
their children.

It is possible to make finely calibrated distinctions between types of
postdivorce parental custody arrangements. However, the essential prob-
lem all deal with is allocation of two types of rights and responsibilities.

The first, roughly encapsulated in the term "physical custody," is pa-
rental entitlement to a child's physical presence. Visitation is, in essence,
a form of physical custody. In contrast, "legal" custody is the power to
make key decisions for the child-where he lives, goes to school, gets
medical care, etc.10 4 A continuum of allocations is possible, ranging from
"sole" (one parent has all physical and legal custody rights) to "joint"
(parents share both forms of custody rights approximately equally). 0

Unlike thirty-five other states, 0 6 New York has no statute guiding the
discretion of the courts as to when joint custody is appropriate, or what
factors to consider in making custody determinations. Courts are guided
solely by the indeterminate "best interests of the child" standard. 0 7 New
York courts will generally not award joint custody if one of the parents
disagrees with the concept. 08

This article has already concluded that the same continuum of possible
custody arrangements should exist for the Billings family as in all other
divorces. In other words, John's custody rights should not be terminated
solely because of his infection. 10 9

The question remains as to what kind of custody arrangement will serve
the best interests of the Billings children. The empirical evidence is over-
whelming that a child's regular and meaningful relationship with both
parents following divorce is the goal courts should aim at to alleviate as
much of the child's suffering as possible. I 10

The concern for a meaningful postdivorce relationship is magnified
when one of the divorcing parents is HIV-infected. The Billings children

104. See Schepard, Cooperative Custody, supra note 11, at 693-95, 701-02 and sources
cited therein.

105. See id. at 693-95 and 701-03 and sources cited therein.
106. Freed & Walker, supra note 5, at 520 (Table IX).
107. N.Y. DOM. REL. LAW § 240(1) (McKinney 1988). For discussions of the effects of

the indeterminacy of the "best interests" standard, see Schepard, Cooperative Custody, supra
note 11, at 721-22 (arguing that absence of standards to guide judicial discretion increases
the risk of arbitrariness in custody determinations and discourages joint custody awards);
Mnookin, Child Custody Adjudication: Judicial Function in the Face of Indeterminacy, 39
LAW & CONTEMP. PROBS. 226 (1975).

108. Braiman v. Braiman, 44 N.Y.2d 584, 378 N.E.2d 1019, 407 N.Y.S.2d 449 (1978).
For a critique of Braiman and its view of the needs of the children of divorce, see Schepard,
Cooperative Custody, supra note 11, at 714-16.

109. See supra notes 72-79 and accompanying text.
110. The evidence is summarized in Schepard, Cooperative Custody, supra note 11, at

703-09.
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need to understand that the cause of their father's likely death is a disease
that carriers a social stigma, even if "innocently" acquired. They need to
have access to John (and appropriate counseling) to come to terms with
these potentially monumental psychic wounds.' Artificially restricting
John's relationship with his children will deprive them all of the oppor-
tunity to adjust to these incredibly painful events in their lives, and grow
accordingly.

A major goal of any custody arrangement for the Billings children should
thus be to attempt to preserve as much of a relationship between the
children and John as possible.' 2 The court should evaluate John's capac-
ities to perform parental functions exactly as it would for any other parent
afflicted with a disease or handicapping condition. How much physical
and legal custody John should have, if he and Mary cannot agree, should
be decided in the identical fact-sensitive manner that custody rights are
allocated in non-AIDS divorce-related custody disputes.

A court may, however, have to make hard choices. Given the psycho-
logical trauma and instability associated with a child's experience of pa-
rental debilitation and death, and all other factors being relatively equal,
Mary seems to be the preferred legal custodian for the children. She will
remain the anchor in their lives after John is gone, even if she presently
is acting somewhat irrationally. As a condition of being awarded legal
custody, Mary should ensure that John has as much physical custody
rights as his medical condition permits and is fully and completely con-
sulted on all decisions concerning the children. Mary should also be pro-
hibited from moving the children away so that John's access to them will
be made more difficult. If Mary is unwilling to give John extremely gen-
erous physical custody and is unwilling to promote his continuing rela-
tionship with the children, her fitness to serve as the children's legal
custodian should be reconsidered. In effect, she would be depriving her
children of the right to come to terms with their father's death. The current
record, however, contains no indication of such behavior.

IX. Procedure in AIDS Divorce Cases

A. The Special Responsibilities of Counsel
The human and public interests at stake in an AIDS-related divorce are
highly significant. John and Mary's lawyers and Sharon and Larry's law-
yers thus should bear a special responsibility to reduce acrimony, facilitate
communication and planning for the future, and protect the welfare of
the children.

11. See supra notes 85-86 and accompanying text.
I 12. Schepard, Cooperative Custody, supra note 11, at 703-35.
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1. SHOULD THE BILLINGS DIVORCE?

Above all, the lawyers need to engage in especially effective counseling
and moral persuasion to mute and temper their clients' more extreme
directions and emotions. Counsel should discourage vindictiveness and
hysteria. They should recognize the fear that AIDS inspires, but help their
clients place it in a realistic context. The need to accomplish these goals
comes into sharp focus when the question of whether Mary Billings should
be allowed to divorce John, over his objections, is considered.

A serious argument can be made that a court should not allow Mary to
divorce John and that, in any event, Mary's lawyer should discourage her
from pursuing that course of action. We have assumed up until now that
John would agree to Mary's request for a divorce. As previously discussed,
his consent would be essential under New York law. Otherwise, Mary
would have to prove John's marital fault, which she could not do.' 13

Assume, however, we are in a unilateral no-fault state and Mary is
entitled to a divorce on "irreconcilable differences," or some other ground,
over John's objection. A question still remains whether a court should
allow Mary a divorce because of the exceptional circumstances of a spouse
dying of an innocently acquired fatal disease.

As Mary Anne Glendon has recently reminded us, no-fault divorce is
really a misnomer. The original purpose of eliminating or modifying fault
grounds was not to allow divorce on demand, but to allow a court to
consider the entire history and fabric of the marriage in making a decision
to allow dissolution of the family unit.'4

The divorce laws of England, West Germany and France allow one
spouse to divorce an unwilling, but legally guiltless, partner after a sub-
stantial waiting period. They also, however, keep open the possibility that
the court may deny the divorce petition in cases of "exceptional hard-
ship." The "exceptional hardship" discretionary exception to the right to
divorce is, however, rarely applied.'

If such an exception were applied, or if the court considered the "total
context" of the marriage relationship under a no-fault law, and John
resisted Mary's desire to divorce, a strong argument could be made that
the court should deny it. Mary's desire to end her relationship with John
will eventually be satisfied by the passage of time and the progression of
his disease. The only good reason for Mary to divorce John (other than
to qualify him for Medicaid) is to protect the family's financial resources
for her own and the children's benefit. There seems to be very little risk,
however, that John will deplete them deliberately. If the Billings remain
married, the emotional dislocations accompanying divorce-and perhaps
a custody trial-can be avoided. Furthermore, the symbolic importance

113. See supra text accompanying notes 37-38.
114. M. GLENDON, supra note 3, at 78-79.
15. Id. at 74.
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of marriage "for richer or poorer, in sickness and in health" would be
reinforced by the court's denial of Mary's divorce."16

Mary's lawyer has the responsibility of recognizing that her desire to
divorce is largely motivated by irrational fear that John will transmit the
HIV virus to her and the children. The lawyer needs to tactfully raise the
subject with Mary to help her define the objectives of the lawyer's rep-
resentation. A decision by Mary not to seek a divorce guided and informed
by her lawyer's advice and counsel should be viewed as a significant
professional achievement.

2. PLANNING FOR THE FUTURE

Assuming that a divorce will occur, lawyers for the Billings must also
guide their clients toward successful planning for coping with the resulting
economic and emotional problems. We know very little about how well
lawyers are suited to this task. We do know that the role of mediator and
facilitator of the interests of the Billings children is not an ethical imper-
ative for divorce counsel. The lawyer's formal professional responsibility
obligations require him to promote the wishes of the parent-client, not
the needs of the child. Mary's lawyer may believe, for example, that he
or she has to argue and negotiate for decreased custody rights for John if
Mary so instructs.' 17

In any event, counsel must encourage realistic planning for the future.
Health and medical insurance are areas of special concern, as is estate
planning. Some kind of trust arrangement for the benefit of the children
might be considered. John might also consider executing a durable power
of attorney or a living will for future decisions concerning his health
care." 8 Above all, counsel should encourage the clients to keep open the
spousal lines of communication.

3. THE NEED TO ENCOURAGE CLIENT CANDOR

Return to the Rodgers family case study and assume that Larry has told
his lawyer that he is HIV-infected. He has not, however, told Sharon for
fear of how she will react. What should Larry's lawyer do?

At a minimum, Larry's lawyer should counsel him to reveal his infection
to Sharon voluntarily. "In general, a lawyer is not expected to give advice

116. Another alternative might be for Mary to ask for a legal separation from John without
a divorce. Unfortunately, in New York, an action for legal separation requires a showing of
marital fault. N.Y. DOM. REL. LAW § 200 (McKinney 1986).

117. See Schepard, Cooperative Custody, supra note 11, at 740-42 (discussing the role of
the lawyer in promoting cooperative custody arrangements, and noting the absence of any
ethical imperative to do so).

118. The problems involved in tax, estate, and health care planning for the Billings family's
future are very similar to the complex problems involved in similar planning for the elderly.
See generally, J. REGAN, supra note 99.
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until asked by the client."" 19 The possibility that Larry's not telling Sharon
may result in both a tort and a crime, 20 the grave danger Larry's conduct
poses to Sharon's health, and the possibility that she may unknowingly
spread the HIV virus to others certainly warrant an exception to the
general rule of lawyer passivity. '21

If, after counseling, Larry still refuses to reveal his infection to Sharon,
his lawyer faces an ethical dilemma of the highest order, and potential
liability, 2 2 in deciding whether to reveal it to Sharon himself. Larry's
infection is surely a protected client confidence under either the Code of
Professional Responsibility (CPR)123 or the Model Rules of Professional
Conduct (Model Rules).124 Larry's lawyer might reason that if he reveals
Larry's infection to Sharon, other HIV carriers may be discouraged from
making the kind of candid client communication informed legal advice
and representation require. 25 He might also worry about possible civil
liability to Larry for breach of confidence.

On the other hand, under the CPR a lawyer may reveal "[tihe intention
of his client to commit a crime and the information necessary to prevent
the crime."' 126 Under the different formulation of the exceptions to the
confidentality requirement of the Model Rules, a lawyer may reveal client
confidences "to the extent that the lawyer reasonably believes necessary

. . to prevent the client from committing a criminal act that the lawyer
believes is likely to result in imminent death or substantial bodily harm." 27

119. MODEL RULES OF PROFESSIONAL CONDUCT Rule 2.1 comment (1983). The Code of
Professional Responsibility suggests a contrary rule. See MODEL CODE OF PIiOFESSIONAL
RESPONSIBILITY EC 7-8 (1980), quoted infra note 121.

120. See supra notes 56-57 and accompanying text.
121. Cf MODEL RULES OF PROFESSIONAL CONDUCT Rule 2.1 (1983) ("In rendering ad-

vice, a lawyer may refer not only to law but to other considerations such as moral, economic,
social and political factors, that may be relevant to the client's situation"); MODEL CODE OF
PROFESSIONAL RESPONSIBILITY EC 7-8 (1980) ("A lawyer should exert his best efforts to
insure that decisions of his client are made only after the client has been informed of relevant
considerations. A lawyer ought to initiate this decision-making process if the client does not
do so.").

122. See Tarasoff v. Regents, 17 Cal. 3d 425, 551 P.2d 334, 131 Cal. Rptr. 14 (1976)
(psychiatrist liable for failure to warn victim of patient's threat to kill her).

123. MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 4-101 (1980). The CPR gov-
erns lawyers' ethical obligations in New York, N.Y. JUD. LAW, APPENDIX, CODE OF PROF.
RESP. (McKinney 1975), which has not adopted the Model Rules of Professional Conduct.
See LAW. MAN. ON PROF. CONDUCT (ABA/BNA) No. 66 § 1:3 (July 20, 1988) (list of juris-
dictions that have adopted the Model Rules).

124. See MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.6(a) (1983) ("A lawyer shall
not reveal information relating to representation of a client unless the client consents after
consultation.").

125. Cf M. FREEDMAN, LAWYERS' ETHICS IN AN ADVERSARY SYSTEM 1-8 (1975) (arguing
lawyer's duty of confidentiality precludes lawyers of defendant in a murder case from in-
forming families of other murder victims where the victims' bodies are buried).

126. MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 4-1O(C)(3) (1980).
127. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.6(b)(1) (1983). "There is little

guidance as to how the lawyer is to exercise the discretion" given to him in such situations.
M. FREEDMAN, supra note 125, at 6.
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Neither the CPR nor the Model Rules require that Larry's lawyer reveal
John's HIV infection to Sharon; both seem to recognize that the serious
interests in preserving Sharon's health and life justify discretion to dis-
close.

How should Larry's lawyer exercise his discretion? In the facts of the
Rodgers case study as initially presented, Sharon is fully aware of the
possibility that Larry may be HIV-infected. Indeed, she herself has been
tested for the HIV virus. Her interest in her health can be preserved by
other means than the lawyer's disclosure."" There does not seem to be a
compelling need for an exception to the general rule of client confiden-
tiality to protect Sharon.

The ethical dilemma for Larry's lawyer is, however, far more severe if
Sharon is not aware of the possibility that Larry is HIV-infected, and the
lawyer is the only one from whom Sharon is likely to learn the informa-
tion.129 In this circumstance, Larry's lawyer will have to decide if the
value he places on Sharon's life and health is greater than the social
purposes behind the guarantees of client confidentiality. 3 0 Under these
circumstances, the author believes Larry's lawyer should disclose Larry's
HIV infection to Sharon. In any event, this subject seems worthy of further
study and reflection by the bar. 3

'

B. Alternative Dispute Resolution

128. See Freedman, Lawyer-Client Confidences Under the A.B.A Model Rules: Ethical
Rules Without Ethical Reason, 3 CRIM. JUST. ETHICS 3, 5 (1984).

129. Cf S. BOK, LYING: MORAL CHOICE IN PUBLIC AND PRIVATE LIFE 146-64 (1978)
(suggesting that a physician who knows his patient has syphilis should reveal the information
to the physician's fiancee).

130. See M. Freedman, supra note 128, at 5 (arguing that a lawyer be required to disclose
client confidences in the "extraordinarily unlikely circumstances in which a human life is at
stake and only the lawyer's knowledge can save it" because these circumstances "pose only
the most remote and insignificant threat" to the purpose of the rule of confidentiality).

131. The American Medical Association has recently resolved a similar dilemma in favor
of protection of potential AIDS victims. Its House of Delegates adopted a policy statement
requiring physicians to notify and counsel endangered third parties if persuasion of the
patient fails and notified public health authorities take no action to protect the third party.
The AMA resolution also calls for legislation immunizing physicians from liability for the
action. The President of the AMA called the resolution a "landmark in the history of medical
ethics." N.Y. Times, July 1, 1988, at AI, col. I & A11, col. 1.

One possibility might be for lawyers to adopt the approach of the recent New York AIDS
testing legislation and require that clients give "informed consent" to representation in AIDS
divorces. The New York legislation requires that before a patient is tested for HIV infection,
he be made aware that the doctor may disclose a positive test result to a sexual contact of
the patient directly, or a public health official who would do the disclosure, if the patient
himself refused to do so after counseling. 1988 N.Y. LAWS § 2782, ch. 584 (McKinney). A
lawyer who has given his client such warnings in advance of beginning the representation
would certainly feel more justified in making the disclosure to Sharon than one who has not.
On the other hand, the result of such preliminary warnings "would be to caution the client
not to be completely candid with the attorney," thereby potentially making the lawyer's
representation less effective in serving the client's interests. M. FREEDMAN, supra note 125,
at 38.
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There is great debate about the role of mediation in divorce and custody
disputes.3 2 It is difficult to conceive of a dispute resolution process more
likely to permanently damage the relationships between Mary and John
Billings and their children than adversary litigation over property distri-
bution and custody rights. If any case is ever appropriate for "mandatory"
mediation to promote expeditious and out-of-court settlement, an AIDS-
related divorce is it.13

If mediation efforts fail, the court should make full use of all other
procedures to facilitate its expeditious, informed decision making and
settlement, including appointment of neutral custody experts' 4 and fi-
nancial appraisers.'35 The court should also consider appointing a lawyer
to represent the Billings children. 36

X. Legislative Change

A. An AIDS Advisory Committee
Courts with AIDS-related cases on their divorce dockets have a special
responsibility to become knowledgeable about the disease and familiar
with available community resources. In addition, medical information

132. The author was a co-consultant with Professor Linda Silberman of New York Uni-
versity Law School for a study by the New York State Law Revision Commission, which led
to a recommendation for a publicly financed mediation system for custody disputes in New
York. Schepard & Silberman, Recommendations of the Law Revision Commission to the 1985
Legislature: Relating to the Child Custody Decision-Making Process, 19 COLUM. J.L. & Soc.
PROBS. 105 (1985) (describing the advantages of mediation and alternative dispute resolution
in child custody disputes). A symposium issue of the Columbia Journal of Law and Social
Problems contains much valuable commentary on the Law Revision Commission proposal
and the merits and demerits of mediation in general. Symposium, Children, Divorce and the
Legal System: The Direction for Reform, 19 COLUM. J.L. & Soc. PROaS. 393 (1985).

133. See generally Schepard, Cooperative Custody, supra note 11, at 756-59, 766-70, 776-
79 (describing a publicly financed mandatory mediation program as the "centerpiece of a
cooperative custody system," and evaluating the projected benefits of such a system and the
arguments against it).

134. Kesseler v. Kesseler, 10 N.Y.2d 445, 180 N.E.2d 402, 225 N.Y.S.2d 1 (1962), is the
basic case in New York authorizing the appointment of neutral experts to facilitate custody
determinations.

135. See Zirinsky v. Zirinsky, 138 Misc. 2d 775, 525 N.Y.S.2d 464 (N.Y. Sup. Ct. 1987),
affd, 529 N.Y.S.2d 298 (N.Y. App. Div. 1988) (court can appoint independent appraiser
despite absence of statutory authorization).

136. The classic article advocating that lawyers for children be appointed in custody
disputes is Note, Lawyering for the Child: Principles of Representation in Custody and Vis-
itation Disputes Arising from Divorce, 87 YALE L.J. 1126 (1978). See Schepard, Cooperative
Custody, supra note 11, at 746-50, for a critique of the idea, arguing that the different
expectations of the role of lawyer for the child are inherently conflicting. The author has
come to believe that if mediation fails, appointing a lawyer to represent the Billings children
is probably better than not doing so. Mary's fear of contracting AIDS may confuse her
thinking about the welfare of her family. John's illness and impending death may also cloud
his vision of what is best for the children. The children should have an advocate who develops
the available evidence about the effect on children of witnessing a parent's debilitation and
death and who urges settlement.
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about AIDS and its consequences for the family is constantly evolving.
The court system needs an unbiased and readily available source of in-
formation and education about the disease, and a forum for developing
recommendations for needed administrative or legislative change.

The needs can be satisfied by the legislature's establishing a medical-
legal interdisciplinary advisory committee to provide the court system
with current and knowledgeable advice about AIDS and how courts can
cope with it. The scope of the advisory committee's work could include
all AIDS-related cases .on the docket of courts, not just divorces.

B. An Agenda for Legislative Change

AIDS-related divorces simply magnify the dilemmas caused in all cases
by a divorce system whose substance and procedure emphasizes findings
of fault. The problem is that marital fault is both too narrow and too
broad a concept to deal with the issues such a divorce raises. The impor-
tant questions are not whether an AIDS-infected spouse committed adul-
tery or his spouse constructively abandoned him. Rather they are how
did the spouse become HIV-infected, did the spouse act responsibly after
learning of his or her infection, and how can the state best help the family
unit cope with the consequences of impending divorce, deterioration and
death.

We thus need to return to the original premises of misnamed no-fault
divorce laws to cope with AIDS divorces-and indeed all divorces-to
the best of our ability. Fault is a factor to take into account, but should
not be the engine that drives divorce law and procedure.

To the extent that the problems of an AIDS-related divorce are simply
magnifications of larger issues in the divorce system, examination of them
suggests an agenda for legislative change. This agenda might include:

1. eliminating traditional fault grounds;
2. creating a single statutory unilateral divorce ground on the basis of

irreconcilable differences, or some other no-fault terminology, explicitly
giving a court the right to deny a divorce in cases of exceptional hardship;

3. authorizing a court to consider egregious marital fault in economic
and custody decisions, with a careful definition of terms focusing on
serious wrongdoing worthy of moral blame;

4. reviewing the application of maintenance and child support laws and
their interaction with public benefits and private insurance programs to
ensure that an appropriate balance is struck between family and state
responsibility for catastrophic medical care in divorcing families;

5. requiring divorced parents to take their custody and financial obli-
gations to their children and spouses seriously through improved enforce-
ment mechanisms;

6. encouraging out-of-court divorce dispute resolution and shifting re-
sources thereto.
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XI. Conclusion

Unless a spouse has engaged in morally blameworthy conduct increasing
the risk of HIV infection or transmission to his family, an AIDS-related
divorce should be treated as any other, to the maximum extent possible.
This premise promotes public health policy, cooperation between spouses
and the welfare of the children involved. Courts which have thus far dealt
with AIDS-related divorces have demonstrated an admirable capacity to
separate AIDS fact from fiction. 37 They must continue to do so. The
legislature should also create mechanisms for the courts and the bar to
have access to continously updated, accurate information about AIDS. It
should also carefully review those aspects of divorce law and procedure
that encourage general moral condemnation of HIV-infected persons. In
most divorce cases, an AIDS-infected person should be viewed as a spouse
and parent with an illness, not as a pariah.

137. See cases cited in note 2 supra.


