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The Riddle of Rule 68

Roy D. Simon, Jr.*

Introduction

Since the start of this decade, a debate has been steadily growing
over rule 68 of the Federal Rules of Civil Procedure,! the only

Copyright © 1986 by Roy D. Simon, Jr.

*  Assistant Professor of Law, Washington University School of Law (St. Louis);
A.B. 1973, Williams College; J.D. 1977, New York University. The author is grateful
to Catherine Phillips and Laird Hetlage, second year students at Washington Univer-
sity School of Law, for their help in researching and thinking through the problems
addressed in this Article. The author also thanks Stephen Burbank, Judith Resnik,
Ron Levin, Kathy Brickey, Dale Oesterle, and John Drobak, among others, for their
thoughtful comments on and criticisms of earlier drafts.

1. Rule 68 presently provides:

[1] At any time more than 10 days before the trial begins, a party defend-
ing against a claim may serve upon the adverse party an offer to allow
judgment to be taken against him for the money or property or to the
effect specified in his offer, with costs then acerued. [2] If within 10 days
after the service of the offer the adverse party serves written notice that
the offer is accepted, either party may then file the offer and notice of
acceptance together with proof of service thereof and thereupon the clerk
shall enter judgment. [3] An offer not accepted shall be deemed with-
drawn and evidence thereof is not admissible except in a proceeding to
determine costs. [4] If the judgment finally obtained by the offeree is not
more favorable than the offer, the offeree must pay the costs incurred af-
ter the making of the offer. [5] The fact that an offer is made but not
accepted does not preclude a subsequent offer. [6] When the liability of
one party to another has been determined by verdict or order or judgment,
but the amount or extent of the liability remains to be determined by fur-
ther proceedings, the party adjudged liable may make an offer of judg-
ment, which shall have the same effect as an offer made before trial if it is
served within a reasonable time not less than 10 days prior to the com-
mencement of hearings to determine the amount or extent of liability.

FED. R. CIv. P. 68 (sentence numbers added and hereinafter cited for convenient
reference).
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procedural rule devoted exclusively to settlement.2 The Supreme
Court handed down controversial decisions about rule 68 in 1981
and 1985,3 and the Advisory Committee on Civil Rules circulated
proposals to amend rule 68 in both 1983¢ and 1984.5 Presently at

2. See Delta Air Lines v. August, 450 U.S. 346, 352 (1981) (“The purpose of Rule
68 is to encourage the settlement of litigation.”). Until August 1, 1983, when amend-
ments to FED. R. Crv. P. 16 took effect, see 97 F.R.D. 165, 168-71 (1983), the word
“settlement” had never appeared in the rules. “Settlement” now appears twice —
once in FED. R. Civ. P. 16(a)(5) (one purpose of pretrial conference is “facilitating the
settlement of the case”), and once in FED. R. C1v. P. 16(c)(7) (participants at a pretrial
conference may consider and take action regarding “the possibility of settlement or
the use of extrajudicial procedures to resolve the dispute”). Rule 16, however, has
many purposes other than promoting settlements. See FED. R. CIv. P. 16(a). In con-
trast, rule 68 has no purpose apart from encouraging settlement.

3. Marek v. Chesny, 105 S. Ct. 3012 (1985), rev’g 720 F.2d 474 (7th Cir. 1983);
Delta Air Lines v. August, 450 U.S. 346 (1981), aff’g 600 F.2d 699 (7th Cir. 1979).

4, Committee on Rules of Practice & Procedure of the Judicial Conference of
the United States, Preliminary Draft of Proposed Amendments to the Federal Rules
of Civil Procedure, Federal Rules of Criminal Procedure, Rules Governing Section
2254 Cases in the United States District Courts, and Rules Governing Section 2255
Proceedings in the United States District Courts, reprinted in 98 F.R.D. 337, 361-67
(1983) [hereinafter cited as 71983 Proposal]. The 1983 proposal provided:

[1] At any time more than 30 days before the trial begins, any party may
serve upon an adverse party an offer, denominated as an offer under this
rule, to settle a claim for the money or property or to the effect specified
in his offer and to enter into a stipulation dismissing the claim or to allow
judgment to be entered accordingly. [2] The offer shall remain open for 30
days unless a court authorizes earlier withdrawal. [3] An offer not ac-
cepted in writing within 30 days shall be deemed withdrawn. [4] Evidence
of an offer is not admissible except in a proceeding to enforce a settlement
or to determine costs and expenses.

[5] If the judgment finally entered is not more favorable to the offeree
than an unaccepted offer that remained open 30 days, the offeree must pay
the costs and expenses, including reasonable attorneys’ fees, incurred by
the offeror after the making of the offer, and interest from the date of the
offer on any amount of money that a claimant offered to accept to the
extent such interest is not otherwise included in the judgment. [6] The
amount of the expenses and interest may be reduced to the extent ex-
pressly found by the court, with a statement of reasons, to be excessive or
unjustified under all of the circumstances. [7] In determining whether a
final judgment is more or less favorable to the offeree than the offer, the
costs and expenses of the parties shall be excluded from consideration. [8]
Costs, expenses, and interest shall not be awarded to an offeror found by
the court to have made an offer in bad faith.

[9] The fact that an offer is made but not accepted does not preclude a
subsequent offer. [10] When the liability of one party to another has been
determined by verdict or order or judgment, but the amount or extent of
the liability remains to be determined by further proceedings, any party
may make an offer of settlement under this rule, which shall be effective
for such period of time, not more than 30 days, as is authorized by the
court. [11] This rule shall not apply to class or derivative actions under
Rules 23, 23.1, and 23.2.

98 F.R.D. at 361-63 (sentence numbers added and will be hereinafter cited for conve-
nient reference).

5. Committee on Rules of Practice & Procedure of the Judicial Conference of
the United States, Preliminary Draft of Proposed Amendments to the Federal Rules
of Appellate Procedure, Federal Rules of Civil Procedure, Federal Rules of Criminal
Procedure, and Rules Governing Section 2254 Cases and Section 2255 Proceedings in
the United States District Courts, reprinted in 102 F.R.D. 407, 432-37 (1984) [herein-
after cited as 1984 Proposal]. The 1984 proposal to amend rule 68 provided:

[1] At any time more than 60 days after the service of the summons and
complaint on a party but not less than 90 days (or 75 days if it is a counter-
offer) before trial, either party may serve upon the other party but shall
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least two bills to amend rule 68 have been introduced in both the

not file with the court a written offer, denominated as a [sic] offer under
this rule, to settle a claim for the money, property, or relief specified in the
offer and to enter into a stipulation dismissing the claim or to allow judg-
ment to be entered accordingly. [2] The offer shall remain open for 60
days unless sooner withdrawn by a writing served on the offeree prior to
acceptance by the offeree. [3] An offer that remains open may be accepted
or rejected in writing by the offeree. [4] An offer that is neither with-
drawn nor accepted within 60 days shall be deemed rejected. [5] The fact
that an offer is made but not accepted does not preclude a subsequent of-
fer. [6] Evidence of an offer is not admissible except in proceedings to en-
force a settlement or to determine sanctions under this rule.

[7] If, upon a motion by the offeror within 10 days after the entry of
judgment, the court determines that an offer was rejected unreasonably,
resulting in unnecessary delay and needless increase in the cost of the liti-
gation, it may impose an appropriate sanction upon the offeree. [8] In
making this determination the court shall consider all of the relevant cir-
cumstances at the time of the rejection, including (1) the then apparent
merit or lack of merit in the claim that was the subject of the offer, (2) the
closeness of the questions of fact and law at issue, (3) whether the offeror
had unreasonably refused to furnish information necessary to evaluate the
reasonableness of the offer, (4) whether the suit was in the nature of a
“test case,” presenting questions of far-reaching importance affecting non-
parties, (5) the relief that might reasonably have been expected if the
claimant should prevail, and (6) the amount of the additional delay, cost,
and expense that the offeror reasonably would be expected to incur if the
litigation should be prolonged.

[9] In determining the amount of any sanction to be imposed under this

rule the court shall also take into account (1) the extent of the delay, (2)
the amount of the parties’ costs and expenses, including any reasonable
attorney’s fees incurred by the offeror as a result of the offeree’s rejection,
(3) the interest that could have been earned at prevailing rates on the
amount that a claimant offered to accept to the extent that the interest is
not otherwise included in the judgment, and (4) the burden of the sanction
on the offeree.

[10] This rule shall not apply to class or derivative actions under Rules
23, 23.1, and 23.2.

102 F.R.D. at 432-33 (sentence numbers added and will be hereinafter cited for conve-
nient reference).

The process for approving a proposed amendment to the Federal Rules of Civil Pro-
cedure involves many stages and may take two years or more from the date an amend-
ment is first proposed. The Advisory Committee on Civil Rules begins the process by
circulating a proposed amendment to the bench and bar. This is followed by approxi-
mately six months of public comment, including public hearings before the Advisory
Committee on Civil Rules.

After the period of public comment, the Advisory Committee decides whether to
forward the proposal to the Standing Committee on Rules of Practice and Procedure
or to revise the proposal. If the Advisory Committee revises the proposal, it circulates
the new proposal for public comment. If the Advisory Committee forwards the pro-
posal to the Standing Committee, the Standing Committee may accept the proposal as
is, make minor technical and stylistic changes, or send the proposal back to the Advi-
sory Committee to be redrafted and recirculated for public comment. If the Standing
Committee accepts the proposal as is or makes only minor changes, it forwards the
proposal to the Judicial Conference of the United States and recommends that the
Judicial Conference pass the proposal on to the Supreme Court for its consideration,

If the Judicial Conference transmits a proposal to the Supreme Court, the Court
normally forwards the proposal to Congress without change. The Court must forward
the proposal to the Congress no later than May 1 ¢f the year following its receipt by
the Court. If Congress enacts no contrary legislation for 90 days after receiving the



Senate and the House.6

In essence, the debate over rule 68 is a debate over the extent to
which court rules should encourage settlements by penalizing
refusals to settle. Some favor strong penalties for those who
spurn settlement offers.” Others believe every litigant has a right
to go to trial and that court rules should not penalize refusals to
settle.® Some even argue that stronger sanctions for rejecting set-
tlement offers would be counterproductive and actually discour-
age settlements.? Rule 68 has become the vehicle for debating
these conflicting viewpoints.

This Article explores the direction Congress or the Advisory
Committee on Civil Rules should take in amending rule 68.1° Part
I explains the existing rule, the Supreme Court’s interpretation of
the rule, and recent efforts to amend the rule. Part II sets forth
rule 68’s basic goals and limitations and develops a framework for
discussing the rule. Part III uses this framework to analyze a
pending proposal to amend rule 68. Part IV develops an alterna-
tive proposal for amending rule 68. Part V explores the relation-
ship between rule 68 and alternative dispute resolution. Finally,
part VI sets forth this author’s proposed rule in statutory form.

proposal, the proposal becomes part of the Federal Rules. See 28 U.S.C. § 2072 (1982).
If Congress disapproves of the proposal, Congress may either redraft the proposal or
veto it. Id.

For an excellent and concise explanation of the approval process, see Spaniol, Mak-
ing Federal Rules: The Inside Story, 69 A.B.A. J. 1645 (1983).

6. S. 2038, 99th Cong., 2d Sess. (Feb. 3, 1986); H.R. 3998, 99th Cong., 1st Sess.
(Dec. 19, 1985).

7. The most vocal proponent of stronger sanctions has been the Advisory Com-
mittee on Civil Rules itself, which promulgated the 1983 and 1984 proposals to amend
rule 68. See 1984 Proposal, supra note 5, advisory committee note at 434 (stating that
current rule 68 penalties “are too small a factor to motivate parties to use the rule”).
Chief Justice Warren Burger has also worked hard for stronger rule 68 sanctions,
both by lobbying the Advisory Committee and speaking publicly. See Letter from
Charles Alan Wright to the author (Sept. 9, 1985) (perceiving “very great pressure
from the Chief Justice for some drastic revision” of rule 68); On the Merits, 70 A.B.A.
J., July 1984, at 28, 28 (report on Chief Justice’s comments at ABA midyear meeting).
The Chief Justice also reportedly appeared at the Advisory Committee’s June, 1985
meeting to urge the Committee to continue its work to strengthen rule 68.

8. Seg, e.g., Fiss, Out of Eden, 94 YALE L.J. 1669, 1670 (1985) (arguing that once
litigants “have turned to the courts,” it would be “absurd for the legal system to
create incentives or pressures to force them to settle”); Fiss, Against Settlement, 93
YALE L.J. 1073, 1077 (1984); Resnik, Managerial Judges, 96 HARV. L. REV. 374, 441, 444
(1982).

9. See QOesterle, Proposed Rule 68 on Offer of Settlement, 10 CORNELL L.F., Feb.
1984, at 11, 11-12; Priest, Regulating the Content and Volume of Litigation: An Eco-
nomic Analysis, 1 Sup. CT. ECON. REV. 163, 164 (1982).

10. The ideas expressed in this Article apply whether Congress or the Advisory
Committee amends rule 68. There is recent precedent for Congress to reject a propo-
sal from the Advisory Committee and amend a Federal Rule of Civil Procedure itself.
In 1983, Congress amended FED. R. CIv. P. 4 because it was dissatisfied with the
Supreme Court’s proposed rule. Federal Rule of Civil Procedure Amendments of
1982, Pub. L. No. 97-462, § 2, 92 Stat. 2527, 2527-30 (codified at 28 U.S.C. § 2071 (1982)),
reprinted in 1982 U.S. CODE CONG. & AD. NEWS 4437, 4438. There is no precedent,
however, for Congress to take the initiative in amending a federal rule without wait-
ing for the Supreme Court to forward a proposal, but a bill is now pending in the
House of Representatives to amend rule 68. H.R. 3998, 99th Cong., 1st Sess. (Dec. 19,
1985) (bill introduced by Rep. John Conyers, Jr.).
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I. The Existing Rule and Proposals to Amend Rule 68
A. Basic Operation of Rule 68

The basic operation of rule 68 is simple. Under the rule, a de-
fendant (but not a plaintiff)** may offer, any time up to ten days
before trial, to allow judgment to be taken against him on speci-
fied terms.22 The plaintiff has ten days to accept or reject the of-
fer.:3 If the plaintiff accepts the offer, either party may file the
offer with the court and the clerk will enter judgment accord-
ingly.1* However, if the plaintiff rejects the offer and finally ob-
tains a judgment that is less favorable than the rejected offer, the
plaintiff “must pay the costs incurred after the making of the of-
fer.”15 Rule 68 thus alters the operation of rule 54(d), under
which the prevailing party in litigation is ordinarily entitled to an
award of his taxable costs.’® In short, rule 68 is designed to

11. FeD. R. Civ. P. 68 (only a party “defending against a claim” may serve an
offer) (sentence 1). Technically, therefore, plaintiffs who are defending against coun-
terclaims can make offers. See 12 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND
PROCEDURE § 3001, at 56 n.7 (1973). However, a plaintiff defending against a counter-
claim may invoke rule 68 only to make an offer of judgment on the counterclaim, not
to settle the plaintiff’s own affirmative claim. See Delta Air Lines v. August, 450 U.S.
346, 350 & n.5 (1981). For the sake of clarity, this Article uses “defendant” as short-
hand for either an original defendant or a plaintiff defending against a counterclaim.

12. The offer may be for money, property, or other terms specified in the offer,
with costs accrued to the date of the offer. FeD. R. CIv. P. 68 (sentence 1).

13. Id. (sentences 2 & 3). There is general agreement that an offer under rule 68
may not be revoked during the 10-day acceptance period. See, e.g., 12 C. WRIGHT & A.
MILLER, FEDERAL PRACTICE & PROCEDURE § 3004, at 59-60 (1973); Udall, May Offers
of Judgment Under Rule 68 Be Revoked Before Acceptance?, 19 F.R.D. 401, 403-06
(1957). Courts disagree over whether the 10-day acceptance period can be extended.
Compare Passeron v. Lockheed Aircraft Corp., No. 84-1412 (D.D.C. Sept. 11, 1984)
(granting plaintiff’s motion for extension of time to respond to offer of judgment
under FED. R. Civ. P. 6(b)) and Coleman v. McLaren, 33 Fed. R. Serv. 2d 593, 595
(N.D. IIl. 1981) (Callaghan) (same) with Staffend v. Lake Cent. Airlines, 47 F.R.D.
218, 220 (N.D. Ohio 1969) (denying extension). The correct rule is that courts should
permit extensions on good cause shown, see FED. R. Civ. P. 6(b), because rule 6(b)
does not exempt rule 68 from extensions of time. However, because it would be un-
fair to compel the offeror to keep his offer open indefinitely, a court permitting an
offeree more than 10 days to respond to a rule 68 offer should allow the offeror to
withdraw the offer anytime after 10 days. See Simon, Rule 68 at the Crossroads: The
Relationship Between Offers of Judgment and Statutory Attorney’s Fees, 53 U. CIN. L.
REV. 889, 922 n.140 (1984).

14. FED. R. C1v. P. 68 (sentence 2).

15. Id. (sentence 4).

16. Rule 54(d) provides:

Except when express provision therefor is made either in a statute of the
United States or in these rules, costs shall be allowed as of course to the
prevailing party unless the court otherwise directs; but costs against the
United States, its officers, and agencies shall be imposed only to the extent
permitted by law. Costs may be taxed by the clerk on one day’s notice. On
motion served within 5 days thereafter, the action of the clerk may be
reviewed by the court.
FED. R. C1v. P. 54(d) (emphasis added).
Under rule 54(d), courts employ a “heavy presumption favoring an award of costs to



encourage settlement and avoid protracted litigationl? by depriv-
ing a prevailing plaintiff of any costs that accrue after the plaintiff
rejects a settlement offer more favorable than the plaintiff’s judg-
ment at trial.18

Many lawyers and judges believe that rule 68 has failed® to

the prevailing party” tempered by a measure of discretion to order “otherwise.” Sun
Ship, Inc. v. Lehman, 655 F.2d 13811, 1314-15 (D.C. Cir. 1981). The term “costs” is not
defined in the Federal Rules, so courts usually refer to the definition of taxable costs
in 28 U.S.C. § 1920 (1982). See, e.g., Copper Liquor, Inc. v. Adolf Coors Co., 684 F.2d
1087, 1099 (5th Cir. 1982), modified on other grounds, 701 F.2d 542 (5th Cir. 1983);
Advance Business Sys. & Supply Co. v. SCM Corp., 287 F. Supp. 143, 162 (D. Md.
1968), cert. denied, 397 U.S. 920 (1970). See generally Peck, Taxation of Costs in
United States District Courts, 37 F.R.D. 481 (1965) (using section 1920 to interpret
what taxable costs are available under rule 54(d)).

In rare instances, courts may award costs other than those specified by statute. See
Farmer v. Arabian Amer. Oil Co., 379 U.S. 227, 235 (1964).

17. 1984 Proposal, supra note 5, advisory committee note at 433.

18. Surprisingly, courts are still debating whether the phrase “must pay the costs
incurred” in rule 68 requires the offeree merely to bear his own post-offer costs or
actually to pay the offeror’s post-offer costs. See Marek v. Chesny, 105 S. Ct. 3012,
3023-3024 (1985) (Brennan, J., dissenting). The correct reading of the rule is that rule
68, when it applies, should reverse the operation of rule 54(d), not just cancel it; the
plaintiff should have to pay the defendant’s post-offer costs in addition to absorbing
his own costs. Seg, e.g.,, Waters v. Heublein, Inc., 485 F. Supp. 110, 113 (N.D. Cal. 1979).
But see, e.g., Marek, 105 S. Ct. at 3014 n.1 (“The District Court refused to shift to
respondent any costs accrued by petitioners. Petitioners do not contest that ruling.”);
12 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 3001, at 56 (1973)
(interpreting rule 68 not to impose liability upon plaintiff for defendant’s costs).

The confusion stems from the ambiguity of the language of the present rule, which
says the offeree must pay “the costs” but does not say whose costs. The original lan-
guage specified that an offeree who failed to obtain a judgment more favorable than
that offered “shall not recover costs in the district court from the time of the offer but
shall pay costs from that time.” See FED. R. CIv. P. 68, reprinted in 1 F.R.D. at
CXXXIV (1941). This language suggests that failure to recover costs and payment of
costs are two different things, and that rule 68 penalties include both.

The original language was replaced by the present language in 1946. The advisory
committee note to the 1946 amendment says nothing about changing the practice pro-
vided by the original rule regarding costs, and suggests that the change was made for
other reasons. FED. R. CIv. P. 68 advisory committee note — 1946 amendments. Thus,
as the drafters intended under the original rule, the existing language should be read
both to deny post-offer costs to the plaintiff and to require the plaintiff to.pay the
post-offer costs incurred by the defendant. This is how other commentators generally
read the rule. E.g., Miller, An Economic Analysis of Rule 68, 15 J. LEGAL STUD. 93, 93
(1986).

19. The Advisory Committee on the Federal Rules of Civil Procedure has re-
ferred to “the rule’s past failure” and stated that rule 68 “has been considered largely
ineffective as a means of achieving its goals.” 1984 Proposal, supra note 5, advisory
committee note at 433. Although no empirical evidence exists regarding the effective-
ness of rule 68, the Advisory Committee’s view that the rule has failed is widely
shared. Of the many people who testified about proposals to amend rule 68 at public
hearings held in Washington, D.C., Los Angeles, and San Francisco in 1984 and 1985,
not a single person suggested that the present form of rule 68 is effective. See Hear-
ings on the Proposed Amendments to the Federal Rules of Civil, Criminal and Appel-
late Procedure and the Proposed Amendments to the Rules Governing Proceedings
Under 28 U.S.C. 2254 and 2255 (San Fransisco Feb. 21, 1985) [hereinafter cited as San
Francisco Hearings on 1984 Proposal]; Hearings on the Proposed Amendments to the
Federal Rules of Civil, Criminal, and Appellate Procedure and the Proposed Amend-
ments to the Rules Governing Proceedings Under 28 U.S.C. 2254 and 2255 (Washing-
ton, D.C. Feb. 1, 1985) [hereinafter cited as District of Columbia Hearings on 1984
Proposal); Hearing on Proposed Amendments to the Federal Rules of Civil Procedure
(Los Angeles Feb. 3, 1984) [hereinafter cited as Los Angeles Hearings on 1983 Propo-
sall; Hearings on Proposed Amendments to the Federal Rules of Civil Procedure
(Washington, D.C. Jan. 18, 1984) [hereinafter cited as District of Columbia Hearings
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encourage settlement.?® Two principal defects account for this
apparent failure. First, rule 68 is a “one-way street” — only de-
fendants can invoke the rule.2 Second, the sanction of post-
offer “costs” is usually too small to motivate parties to settle (ex-
cept when costs are held to include attorneys’ fees).22 These short-

on 1983 Proposal ] [transeripts of the hearings are available for public inspection at the
Administrative Office of the United States Courts, 811 Vermont Street, Washington,
D.C. 20005, and are on file with the author]. All of these hearings were held before
panels that included various members of the Advisory Committee on Civil Rules.

This author has predicted that “numerous positive effects” will flow from the
Supreme Court’s construction of rule 68 in Marek v. Chesny, 105 S. Ct. 3012 (1985).
See Simon, supra note 13, at 930 (arguing that Marek’s reading of rule 68 will save
defendants attorneys’ fees, get money into the hands of plaintiffs sooner and in
greater amounts, and rescue courts from managing and trying numerous complex
cases). It is still too early to test these earlier predictions through empirical evidence.
But even if the predictions prove correct, this author is far from satisfied with the
existing version of rule 68.

20. The Honorable Walter Skinner, a member of the Advisory Committee on
Civil Rules, has graphically expressed the problem caused by rule 68’s failure:

Part of the problem is the case that may never go to trial, but hangs
around for five years, building mountains of paper back and forth and tak-
ing up judge time on the preliminaries, which might well be disposed of at
an early stage if the parties were forced to take a good, hard look at what
they’re doing.
That’s as much our concern as the case that goes to trial.
District of Columbia Hearings on 1983 Proposal, supra note 19, at 30.

The Honorable Walter Mansfield, then a member of the Advisory Committee on
Civil Rules, put the matter this way: “The big complaint of the public is that thereisa
lot of useless, vexatious and wasteful continuation of litigation that is now clogging
our courts, preventing people from getting relief, except at an enormous cost of legal
services and delay.” Id. at 56.

Some scholars are skeptical that the country is experiencing a litigation explosion.
See Daniels, We’re Not a Litigious Society, 24 JUDGES' J., Spring 1985, at 18, 20 (con-
cluding that there is no “litigation explosion” in Illinois state courts); Daniels, Lad-
ders and Bushes: The Problem of Caseloads and Studying Court Activities Over Time,
1984 AM. B. FOUND. RESEARCH J., 751, 751-52; Galanter, Reading the Landscape of
Disputes: What We Know and Don’t Know (and Think We Know) About Our Alleg-
edly Contentious and Litigious Society, 31 UCLA L. REV. 4, 26-28 (1983). One study
has specifically questioned the proposition that federal courts are afflicted with
drawn-out cases that clog the courts long after they could have been settled. Gross-
man, Kritizer, Bumiller & McDougal, Measuring the pace of civil litigation in federal
and state trial courts, 65 JUDICATURE 86, 112 (1981). These studies do not affirma-
tively establish that the litigation explosion is fictional, or that cases are being dis-
posed of quickly enough. Rather, they suggest that the empirical data underlying the
supposed litigation explosion is “thin and spotty.” Galanter, supra, at 71. Thus, these
studies cannot tell us how many litigants settle because they cannot wait for the
courts to mete out justice.

21. See FED. R. C1v. P. 68 (sentence 1); 1984 Proposal, supre note 5, advisory com-
mittee note at 434; supra note 11.

22. 1984 Proposal, supra note 5, advisory committee note at 433-34; see J. MOORE,
MOORE'S FEDERAL PRACTICE 1985 RULES PAMPHLET pt. 1, f 54.6, at 520 (1985) (be-
cause we do not follow the English rule in which costs include attorneys’ fees, “the
costs awarded a successful litigant are normally insignificant compared to his actual
expenses”).

However, the Supreme Court has recently decided that “costs” under rule 68 in-
clude the plaintiff’s attorneys’ fees when suit is brought under 42 U.S.C. § 1988 or
some similar federal statute that defines the prevailing party’s attorney’s fees as part



comings have crippled the rule. Defendants seldom make rule 68
offers,?3 and offers that are made are seldom accepted because the
potential sanction is so mild.24

The existing rule is also unfair to plaintiffs because the timing
and terms of rule 68 offers are totally controlled by defendants —
the only party that can make rule 68 offers.2’ The defendant’s ad-
vantage can be especially damaging early in the case because the
rule gives plaintiffs only ten days to evaluate offers,26 a period that
allows plaintiffs little opportunity to take any discovery necessary
to evaluate an offer.2” The rule compounds this problem by deny-
ing courts discretion to reduce or eliminate the rule’s sanction,
even if the plaintiff’s rejection was justified or the sanction would
cause undue hardship. When a plaintiff’s judgment is not more
favorable than a rejected rule 68 offer, the plaintiff “must pay the
costs incurred after the making of the offer.”28 Moreover, because
the existing rule sanctions only plaintiffs, it gives leverage only to
defendants.?® Sophisticated economic analyses of rule 68 have

of the “costs.” Marek v. Chesny, 105 S. Ct. 3012, 3017 (1985). Thus, whenever an ap-
plicable federal fee-shifting statute defines attorneys’ fees as “part of the costs” (or
uses some similar language, such as “costs, including reasonable attorneys’ fees”), rule
68 prohibits plaintiffs from recovering any attorneys’ fees for work done after the
defendant made a rule 68 offer more favorable than the judgment obtained by the
plaintiff. Id. at 3018. Marek will not affect the size of rule 68 costs when jurisdiction
is founded solely on diversity of citizenship or when a fee-shifting statute does not
define attorneys’ fees as costs.
Even where plaintiffs have a strong incentive to settle, defendants may not. The
time value of money may lead defendants to withhold a settlement offer. The Advi-
sory Committee on Civil Rules explains:
[SJome parties defending against claims for money are inclined to delay
making otherwise acceptable offers until trial so that in the interim they
may have the use at favorable interest rates of funds that otherwise would
have been available to the offeree under an offer accepted at an earlier
time.

1984 Proposal, supre note 5, advisory committee note at 434.

23. The Advisory Committee remarked that although the existing rule has been a
part of the federal rules in essentially its present form since 1938, the rule “rarely has
been invoked.” 1984 Proposal, supra note 5, advisory committee note at 434. Unfortu-
nately, apart from anecdotal evidence, there is no firm data to indicate how frequently
rule 68 is used. The Rutgers Law Review recently attempted an empirical survey of
rule 68 and its New Jersey counterpart, N.J. PRAC. R. 4:58, but the 68 responses were
“insufficient in number to permit statistical analysis.” Note, Rule 68: An Offer You
Can’t Afford to Refuse, 37 RUTGERS L. REV. 373, 374 & n.10 (1985).

24. 1984 Proposal, supra note 5, advisory committee note at 433-34.

25. Timing has been described as one of “the three crucial variables” in negotia-
tion. See H. COHEN, YoU CAN NEGOTIATE ANYTHING 91-99 (1982).

26. FED. R. C1v. P. 68 (sentences 2 & 3).

27. If the defendant makes an offer of judgment before the plaintiff has taken
enough discovery to evaluate the case, the plaintiff will want to take additional discov-
ery before accepting or rejecting the offer. However, the plaintiff will seldom be able
to complete additional discovery within 10 days because all written discovery devices
allow the recipient 30 days in which to file answers or objections, unless the court
orders a longer or shorter time. See, e.g., FED. R. CIv. P. 33(a) (interrogatories); id.
34(b) (document production and inspection of land); id. 36(a) (admissions). Even if a
court ordered a defendant to respond to plaintiff’s discovery requests in less than 10
days, the plaintiff would still need time to evaluate the case in light of the responses.

28. FED. R. CIv. P. 68 (sentence 4) (emphasis added); see also Waters v. Heublein,
Inc., 485 F. Supp. 110, 113 (N.D. Cal. 1979) (holding that rule 68 supersedes the discre-
tion available under rule 54(d)).

29. Because rule 68 offers can be made only by defendants, and because rule 68

(o) wrr~y 4. 4
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demonstrated that the rule works not to encourage settlements
but rather to redistribute wealth from plaintiffs to defendants,
driving down the amounts at which plaintiffs settle their cases.3?

B. The Supreme Court’s First Look at Rule 68:
Delta Air Lines v. August

All of rule 68’s flaws were exacerbated by the Supreme Court’s
1981 decision in Delta Air Lines v. August.31

Delta was an employment discrimination suit: a flight attendant
alleged that Delta had discharged her solely because of her race.32
The defendant made a rule 68 offer to settle the case for $450,

sanctions can be imposed only against parties who reject offers, it follows that only
plaintiffs ever reject rule 68 offers and only plaintiffs can be penalized under rule 68.
Stated another way, defendants do not incur any cost in making rule 68 offers — they
have nothing to lose by making rule 68 offers. Rule 68 thus does not deter defendants
from making offers that are unreasonably low or in bad faith.

Although rule 68 might be read to imply a requirement that offers be reasonable,
the Supreme Court has declined a clear opportunity to read a reasonableness require-
ment into rule 68. In 1980 the Supreme Court granted certiorari to review a court of
appeals’ decision holding that a rule 68 offer is invalid unless it is “reasonable.” See
Delta Air Lines v. August, 600 F.2d 699, 702 (7th Cir. 1979), cert. granted, 446 U.S. 907
(1980). The Supreme Court instead held that rule 68 does not apply to a case in which
the defendant rather than the plaintiff prevailed. The Court thus avoided deciding
whether rule 68 has a “reasonableness” requirement, suggesting in dicta that the
Court’s interpretation of the rule obviates the need for such a requirement. Delta Air
Lines v. August, 450 U.S. 346, 355-56 (1981); see also id. at 368 (criticizing the major-
ity's failure to respond to the circuit court’s incorporation of reasonableness into rule
68) (Rehnquist, J., dissenting). Perhaps to avoid Delta’s implication that rule 68 offers
are enforceable even if they were not reasonable when made, the 1983 proposal to
amend rule 68 prohibited courts from imposing sanctions on an offeree if the court
found that an offer had been made in bad faith. See 1983 Proposal, supra note 4, at 363
(sentence 8). According to the Advisory Committee, the purpose of this prohibition
was “to prevent a defending offeror from taking unfair advantage of a claimant-
offeree by making a riskless offer, for example, offering to settle a non-frivolous claim
for an amount so small in relation to the merits of the claim that the offeror should
know that the offeree certainly will decline to accept it.” Id., advisory committee note
at 366-67. The 1984 proposal did not contain any similar reference to bad faith offers,
apparently because an offeree would always be acting reasonably (and thus could not
be sanctioned) if he rejected an offer made in bad faith. See 1984 Proposal, supra note
5, at 432-33 (sentence 7); id., advisory committee note at 435 (standard of unreasonable
rejection gives courts “sufficient authority to prevent the rule from being used by a
party who makes an offer in bad faith”).

30. Miller, An Economic Analysis of Rule 68, 15 J. LEGAL STUD. 93, 94, 108-10
(1986); Priest, Regulating the Content and Volume of Litigation: An Economic Analy-
sis, 1 Sup. Ct. EcON. REV. 163, 168-73, 179 (1982) (concluding that rule 68’s principal
effect is distributive: “plaintiffs become worse off”). Miller recognizes, however, that
the uneven distributive effects of the current rule could be largely cured by making
the rule a two-way street, allowing plaintiffs as well as defendants to make rule 68
offers. Miller, supra, at 123-24.

31. 450 U.S. 346 (1981), aff’g 600 F.2d 699 (7th Cir. 1979). Delta was the first case
in which the Supreme Court construed rule 68.

32. The plaintiff alleged that Delta had violated Title VII of the Civil Rights Act
of 1964, 42 U.S.C. §§ 2000e to 2000e-5(k) (1982). 450 U.S. at 348.



including attorneys’ fees accrued to the date of the offer.3® The
plaintiff rejected the offer,3¢ and when the plaintiff ultimately lost
the case, the defendant argued that rule 68 required the plaintiff
to pay the defendant’s post-offer costs.?> This argument did not
succeed. Both the district court and the court of appeals held that
rule 68 applied only when offers were “reasonable,”’36 and neither
court considered the $450 offer reasonable.3?

The Supreme Court affirmed the lower courts’ results, but
based its decision on an issue that had not been presented for cer-
tiorari.3® Looking to the plain language of rule 68, the Court rea-
soned that the rule is not triggered unless there has been a
“judgment obtained by the offeree.”3® Reading this language liter-
ally, the Court held that rule 68 does not apply if the defendant,
rather that the plaintiff, obtains judgment.4® Because the defend-
ant had ultimately prevailed in Delta, the Court held that rule 68
did not apply.#

Delta’s highly technical construction of rule 68 caused an outery
from commentators, who pointed out that defendants making rule
68 offers might now be better off losing than winning.#2 A losing
defendant would automatically receive his post-offer costs pursu-
ant to rule 68 as long as the plaintiff’s judgment was not more
favorable than the rejected offer, but a winning defendant would
be at the mercy of the court’s discretion under rule 54(d).43 In
light of this anomaly, as well as rule 68’s other weaknesses, the
rule appeared ripe for change.

C. The 1983 Proposal to Amend Rule 68
In August of 1983, the Advisory Committee on Civil Rules circu-

33. 450 U.S. at 348 & n.2.

34. Id. at 348-49.

35. Id. at 349.

36. See 600 F.2d at 700-02 & n.3 (substantially quoting district court’s unpublished
opinion).

37. Id.

38. See 450 U.S. at 366-67 (Rehnquist, J., dissenting).

39. Id. at 351 (quoting FED. R. CIv. P. 68 (sentence 4)) (emphasis added).

40. The Court stated: “In sum, if we limit our analysis to the text of the Rule
itself, it is clear that it applies only to offers made by the defendant and only to judg-
ments obtained by the plaintiff. It therefore is simply inapplicable to this case be-
cause it was the defendant that obtained the judgment.” 450 U.S. at 352.

41. Id.

42. See, e.g., Barnicle, Offers of Judgment Under Federal Rule 68: The Impact of
Delta Airlines, Inc. v. August, 1982 TRIAL LAwW. GUIDE 139, 156-61; Note, Delta Air
Lines, Inc. v. August: The Agony of Victory and the Thrill of Defeat, 35 ARK. L. REV.
604, 633 (1982); Comment, Civil Procedure — Federal Rules of Civil Procedure 68 —
When It Comes Down to Costs, It’s Not How You Play the Game, It’s Whether You
Win or Lose — Delta Air Lines, Inc. v. August, 9 FLA. ST. U.L. REV. 671, 672 (1981).

43. This proposition assumes that rule 68 both deprives the plaintiff of his post-
offer costs and requires the plaintiff to pay the defendant’s post-offer costs, compare
FED. R. C1v. P. 68 (sentence 4) (if the judgment obtained by the offeree is not more
favorable than the rejected offer, the offeree “must” pay the costs incurred after the
making of the offer) with FED. R. Civ. P. 54(d) (costs shall be allowed as of course to
the prevailing party “unless the court otherwise directs”). While this is most likely a
correct reading of the rule, the question is not yet settled. See supra note 18.
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lated its first major proposal to overhaul rule 68.44

1. Major Features of the 1983 Proposal

The 1983 proposal had a number of innovative features. Proce-
durally, the 1983 proposal made the rule into a two-way street,
permitting plaintiffs as well as defendants to make rule 68 offers*s
and counteroffers.#® Moreover, although the proposal kept the
mathematical trigger of the existing rule by providing for sanc-
tions whenever a judgment is at least as favorable as a rejected
offer, the proposal avoided the anomaly of Delta by making rule 68
applicable even when the defendant prevails.4”

The proposal also substantially increased rule 68’s sanctions.48
Specifically, the proposal provided that an offeree who rejected an
offer under rule 68 and failed to obtain a more favorable judgment
at trial would ordinarily have to pay the costs and expenses,
including reasonable attorneys’ fees, incurred by the offeror after
the offer.4®

Additionally, the proposal encouraged plaintiffs to make early
offers (and encouraged defendants to accept them) by requiring a
defendant who rejected an offer more favorable than the plain-
tiff’s judgment at trial to pay prejudgment interest on the amount

44. Rule 68 had been amended twice before, once in 1946 and again in 1966, but
these amendments were minor. See 7 J. MOORE, J. Lucas & K. SINCLAIR, MOORE'S
FEDERAL PRACTICE { 68.01 (2d ed. 1985). No amendments to Rule 68 were proposed
between 1966 and 1983.

45. 1983 Proposal, supra note 4, at 362 (sentence 2).

46. See id. The 1983 proposal did not expressly mention counteroffers, but be-
cause the proposal allowed any party to serve a rule 68 offer on any adverse party, it
followed that any party could respond to an opposing rule 68 offer by serving a
counteroffer.

47. The proposal sidestepped Delfe by making the operation of the rule depen-
dent on “the judgment finally entered,” see 1983 Proposal, supra note 4, at 362 (sen-
tence 5), rather than on the “judgment finally obtained by the offeree” as provided by
the existing rule, see FED. R. C1iv. P. 68 (sentence 4); 1983 Proposal, supra note 4,
advisory committee note at 367 (stating that change in language “avoids the problem
of construction that was involved in Delta Air Lines, Inc. v. August”).

48. “Sanctions” is the term used by the advisory committee note. 1984 Proposal,
suprae note 5, advisory committee note at 432,

Crities have argued that the term “sanctions” is a facile attempt to disguise the
abandonment of the American rule on attorneys’ fees by using the language of other
Federal Rules, such as rules 11, 16(f), & 26(g) (all using the word “sanction” to de-
seribe the penalty of shifting attorneys’ fees). See Macklin, Testimony of the Alliance
for Justice on the 1984 Proposal to Amend Rule 68 at 20 (Jan. 28, 1985) [hereinafter
cited as Alliance for Justice Comments on 1984 Proposal] (inconsistency between 1984
proposal and federal fee-shifting laws “cannot be altered or obscured . . . by calling
the monetary awards under the new rule ‘sanctions’ rather than ‘attorney’s fees’ ”’);
see also H.R. REP. NO. 422, 99th Cong., 1st Sess. 13 (“The Judiciary Committee does
not agree . . . that calling a fee-shifting mechanism ‘sanctions’ and making it discre-
tionary resolves all doubts as to its validity under the Enabling Act.”).

49, 1983 Proposal, supra note 4, at 362 (sentence 5).



the plaintiff had offered to accept.®

Further, the proposal gave offerees additional time to take dis-
covery and evaluate offers by increasing from ten to thirty days
the time limit for considering a rule 68 offer.5!

The 1983 proposal alleviated the rule’s rigidity by giving courts
discretion to reduce the normative sanctions — post-offer costs,
expenses, and fees — if they were excessive or unjustified under
all of the circumstances.’2 The proposal also protected offerees
against token or sham offers by providing that a court could not
sanction an offeree when an offer had been made in bad faith.53

Finally, the 1983 proposal excluded class actions and derivative
suits from the reach of rule 68.5¢

2. Reaction to the 1983 Proposal

The 1983 proposal to amend rule 68 generated intense contro-
versy. The main champions of the proposal were defense lawyers,
who believed the proposal would force the settlement of weak and
frivolous lawsuits much earlier than under the existing rule.5s

50. Id.

51. Id.

52, Id. (sentence 6). The Advisory Committee gave courts discretion to reduce
sanctions to “avoid the Draconian impact of an ‘all-or-nothing’ rule that would impose
a heavy award of expenses against an offeree under all circumstances.” Id., advisory
committee note at 365. The Advisory Committee suggested the following situations
under which the courts might properly exercise their discretion to reduce sanctions:

(1) when the offeree’s refusal was reasonable at the time, (2) when the
recovery was less favorable to the offeree than the offer by only a narrow
margin, (3) when the offer is a sham and was made solely for the purpose
of recovering attorney’s fees if it should be refused (for example, a token
$1 type of offer), (4) when the offeror incurred excessive attorney’s fees or
other expenses after making the offer, (5) when the offeree has made a
reasonable counteroffer, or (6) when the award would be unduly
burdensome.
Id. However, the Committee chose to deny the judge unbridled discretion “since that
might destroy the rule’s potential for leading parties seriously to consider settlement
at an early stage.” Id. at 366.

53. 1983 Proposal, supra note 4, at 363 (sentence 8).

54, Id. (sentence 11).

55. See, e.g., Letter from Charles Thomason to Committee on Rules of Practice
and Procedure (Oct. 24, 1983) (“The amendment is a disincentive to those who refuse
reasonable offers or who protract litigation as a way of punishing adversaries.”); Let-
ter from Kenneth McGuiness, President, Equal Employment Advisory Council to
Joseph Spaniol, Jr., Secretary, Committee on Rules of Practice and Procedure (Mar.
1, 1984) (“The amendments, on balance, will operate to encourage settlement and de-
ter non-meritorious claims.”); Letter from Loren Kieve to Committee on Rules of
Practice and Procedure (Sept. 19, 1983) (“proposed amendments to Rule 68 are excel-
lent and long overdue” but should go further in attacking “sham” lawsuits).

Not all defense lawyers supported the proposal. Some defense lawyers criticized
the 1983 proposal on the grounds that it gave an unfair advantage to plaintiffs. Be-
cause the proposed rule allowed offers to be made “at any time” up to 30 days before
trial, plaintiffs could ambush defendants by serving rule 68 offers with their com-
plaints. A plaintiff who had been investigating the facts and evaluating the case over
a period of months would thus gain an advantage over a defendant unfamiliar with
the facts and the law. See, e.g., Letter from Gerald Morris to Committee on Rules of
Practice and Procedure (Oct. 18, 1983) (“[M]any cases are not filed until the plaintiff
has a good idea of what his case is about and what it is worth. On the other hand, the
defendant may never have heard of the case prior to suit . . . .”); Letter from James
F. Graham to Committee on Rules of Practice and Procedure (Sept. 29, 1983) (“an

12 VOL. 54:1
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The plaintiffs’ bar, on the other hand, overwhelmingly opposed
the proposal. Some plaintiffs’ lawyers argued that because the
proposed version of rule 68 would be much stronger than most
state offer-of-judgment rules,® diversity plaintiffs would be
driven from federal courts.5” Other plaintiffs’ lawyers argued that
the 1983 proposal would destroy the contingency fee system: if the
1983 proposal took effect, lawyers could no longer advise plaintiffs
that there would be attorneys’ fees only if the plaintiff won.58 In-
stead, lawyers would have to warn plaintiffs that they might be
required to pay defendant’s attorneys’ fees if the plaintiffs turned
down a settlement offer and then lost at trial.’® As a result, plain-
tiffs who could afford lawyers only on contingency might be de-
nied effective access to federal courts.6®

early offer to settle could be used as a form of coercion”) [all letters sent in response
to the Advisory Committee’s request for public comment on the 1983 and 1984 propos-
als are available for public inspection at the Administrative Office of the United
States Courts, 811 Vermont Avenue, Washington, D.C. 20005, and are on file with the
author].

56. Many states, though by no means all of them, have an analog to rule 68. None
of these states’ offer-of-judgment rules is as strong as the 1983 proposal. See, e.g., Wis.
STAT. § 807.01(4) (1983-1984) (entitling plaintiff-offeror to recover costs, excluding at-
torneys’ fees, and interest on the amount received at trial if it equals or exceeds the
rejected offer-of-settlement); Mo. S. CT. R. 77.04 (essentially following FED. R. Civ. P.
68).

57. See Letter from Louis Kerlinsky to Committee on Rules of Practice and Pro-
cedure (Sept. 13, 1983).

58. The assessment of attorneys’ fees against losing parties would amount to abdi-
cation of the American rule and adoption of the English rule with respect to post-offer
fees. Under the American rule, winning litigants can recover their attorneys’ fees
from the losing party only to the extent prescribed by statute, absent certain narrow
exceptions. See Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 257-60
(1975). See generally Leubsdorf, Toward a History of the American Rule on Attorney
Fee Recovery, 47T LAw & CONTEMP. PROBS., Winter 1984, at 9 (discussing the American
rule in detail). Under the English rule, the loser ordinarily has to pay the winner’s
attorneys’ fees. See Statute of Westminster, 1607, 4 Jac. 1, ch. 3; Statute of Gloucester,
1278, 6 Edw. 1, ch. 1; see also Goodhart, Costs, 38 YALE L.J. 849, 852-53 (1929) (describ-
ing the English courts’ routine interpretation of costs to include attorneys’ fees).

59. The ABA Model Code of Professional Responsibility exhorted a lawyer to “ex-
ert his best efforts to ensure that decisions of his client are made only after the client
has been informed of relevant considerations.” MODEL CODE OF PROFESSIONAL
RESPONSIBILITY EC 7-8 (1969). The new ABA Model Rules of Professional Conduct
have transformed this urging into a commandment. Model Rule 1.4(b) provides that a
lawyer “shall explain a matter to the extent reasonably necessary to permit the client
to make informed decisions regarding the representation.” MODEL RULES OF PROFES-
sIoNAL CoNDUCT Rule 1.4(b) (Final Draft 1983).

Undoubtedly, the risk of having to pay an opponent’s attorneys’ fees is a relevant
consideration a lawyer would have to explain to his client in assessing the potential
costs and benefits of the litigation.

60. See Letter from Steven Tucker to Committee on Rules of Practice and Proce-
dure (Jan. 25, 1984) (“few clients would be in a position to undertake the risk of finan-
cial ruin in order to exercise their right to have their claim adjudicated in court”); see
also Letter from Stephen Yagman to Joseph Spaniol (Oct. 13, 1983) (proposed change
is “not in consonance with the principle that American courts shall be open to all
litigants™).

Mr. Yagman and another commentator also suggested that the proposed rule might



The most visible critics of the 1983 proposal were lawyers con-
cerned about civil rights.1 These critics viewed the proposed
sanction of attorneys’ fees as “drastic.”62 Although a prevailing
civil rights plaintiff would normally receive attorneys’ fees,®3 rule
68’s sanctions could cause the fees of expensive defense attorneys
to swallow up the plaintiff’s entire fee award, and perhaps the
judgment as well.8¢ Moreover, civil rights plaintiffs who lost
would nearly always have to pay the defendant’s fees.6* The 1983
proposal gave courts discretion to reduce an award if the sanctions
were unreasonable or excessive,% but no lawyer could assure his
client that the court would exercise that discretion.t?

Under the 1983 proposal, the vast majority of civil rights plain-
tiffs, unable to bear the risk of paying a defendant’s post-offer at-
torneys’ fees, might feel compelled to accept plainly inadequate
offers.68 This chilling effect would conflict with the policy of fee-
shifting statutes®® designed to encourage meritorious civil rights

abridge constitutional rights, including the fourteenth amendment right to due pro-
cess and the first amendment right to freedom of speech as expressed by litigation.
Id.; Mills & Nereim, Report on Proposed Rule 68: Offer of Settlement, in THE NEW
AND PROPOSED FEDERAL RULES OF CIvii. PROCEDURE 501, 517-18 (PLI 1984).

61. For example, at the January 18, 1984 public hearing before the Advisory Com-
mittee on Civil Rules, the following organizations testified against the 1983 proposal:
the National Bar Association, the American Civil Liberties Union, the Alliance for
Justice, and the NAACP Legal Defense and Educational Fund, Inc. See District of
Columbia Hearing on 1983 Proposal, supra note 19, at 17, 49, 71, 86.

62. City Bar Panel’s Report: Rule 68 “Drastic Remedy,” N.Y.L.J., Apr. 2, 1984, at
1, col. 2, reprinted in CURRENT PROBLEMS IN FEDERAL CiIvil. PRACTICE at 313, 313
(PLI 1984) [hereinafter cited as N.Y. City Bar Report].

63. Newman v. Piggie Park Enters., 390 U.S. 400, 402 (1968) (per curiam). In New-
man, the Supreme Court held that a prevailing civil rights plaintiff “should ordinarily
recover an attorney’s fee unless special circumstances would render such an award
unjust.” Id.

64. Because defendants select their own attorneys, plaintiffs have no control over
defendants’ attorneys’ hourly rates, and of course plaintiffs have no direct control
over the number of hours defendants’ attorneys spend on the case. See Mills & Ner-
eim, supra note 60, at 509-10. Moreover, because wealthier defendants would as a rule
employ more expensive attorneys, the proposed rule 68 would favor the wealthy by
making sanctions more severe when defendants could afford high-priced lawyers.

If the rule 68 sanction exceeded the combined amount of the plaintiff’s fee award
and judgment, the plaintiff would have to pay part of the sanction out of his own
pocket. Because civil rights plaintiffs are usually individuals with meager resources,
the proposed rule might have caused these plaintiffs to lose their life savings or even
their homes. See District of Columbia Hearings on 1983 Proposal, supra note 19, at 58
(remarks of Burt Neuborne, ACLU). Moreover, plaintiffs who sued under statutes
not providing for an award of attorneys’ fees would have to pay out of their own pock-
ets whenever the judgment was less favorable than the amount of the rule 68
sanctions.

65. The Advisory Committee specifically stated that the proposed rule, unlike the
existing one, would apply even if the plaintiff “wins nothing.” 1983 Proposal, supra
note 4, advisory committee note at 367.

66. 1983 Proposal, supra note 4, at 362 (sentence 6).

67. At the public hearings on the 1983 proposal Mr. Neuborne frankly summa-
rized the practitioner’s predicament: “After all, it’s a new area of the law. I don’t
know what [the] judge is going to do with it.” District of Columbia Hearing on 1983
Proposal, supra note 19, at 57.

68. See, e.g., id. at 60-61 (civil rights plaintiffs “would be forced — they would be
forced — to accept defendants’ settlements”) (remarks of Burt Neuborne, ACLU).

69. See, eg., 42 U.S.C. § 1988 (1982) (the court, in its discretion, may award the
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litigation.?®

Crities also charged that the 1983 proposal’s sanctions would vio-
late the Rules Enabling Act™ by abridging or modifying the sub-
stantive right to attorneys’ fees in civil rights cases.”® Under
Christiansburg Garment Co. v. EEOC,? a civil rights plaintiff can-
not be required to pay a prevailing defendant’s attorneys’ fees un-
less the plaintiff’s action was originally frivolous, groundless, or
unreasonable, or unless the plaintiff continued to litigate after it
clearly became so.”> However, under the 1983 proposal, any civil
rights plaintiff who turned down a rule 68 offer and lost at trial —
even a plaintiff with a bona fide claim — could be forced to pay
the defendant’s post-offer attorneys’ fees.”® That result appears

prevailing party in a civil rights case reasonable attorneys’ fees as part of the costs);
id. § 2000e-5(k) (same).

70. See Hensley v. Eckerhart, 461 U.S. 424, 429 (1983); see also Letter from George
M. Strickler, Jr. to Committee on Rules of Practice and Procedure (Feb. 29, 1984)
(proposed amendment would “discourage [civil rights attorneys] from continuing to
engage in this kind of work”).

71. 28 U.S.C. § 2072 (1982). The Act provides, in pertinent part: “[The Federal
Rules of Civil Procedure] shall not abridge, enlarge or modify any substantive right
and shall preserve the right of trial by jury as at common law and as declared by the
Seventh Amendment to the Constitution.”

A recent report by the House Committee on the Judiciary showed considerable
sympathy for criticisms based on the Rules Enabling Act. Commenting on the 1983
and 1984 proposals to amend rule 68, the Committee stated:

Whatever the rulemaking power with respect to sanctions for litigation
conduct generally, that power does not extend to the alteration of a
scheme of remedial rights fashioned by Congress as essential to the en-
forcement of substantive law. 42 U.S.C. 1988 contains one such scheme.
Where a rulemaking proposal would alter “substantive ... remedial
rights,” it is not for the Advisory Committee or the Court to speculate
whether, if it had considered additional policies, Congress might have
fashioned a different solution.
H.R. REP. No. 422, 99th Cong., 1st Sess. 13 (footnotes omitted). The Judiciary Com-
mittee’s criticisms of the 1984 proposal, including a letter from Representative Robert
Kastenmeier to Judge Frank Johnson (newly appointed Chairman of the Advisory
Committee on Civil Rules) stating that the 1984 proposal might violate the Rules En-
abling Act, were apparently the major factor that led Judge Johnson to cancel the
Advisory Committee’s scheduled November 1985 meeting to consider the 1984 propo-
sal. See infra note 142,

72. In Marek v. Chesny, 720 F.2d 474, 479 (7th Cir. 1983), rev’d on other grounds,
105 S. Ct. 3012, 3015 (1985), the Seventh Circuit held that the right to attorneys’ fees
under 42 U.S.C. § 1988 was “substantive.” The House Committee on the Judiciary has
taken the same position. See HLR. REP. NO. 422, 99th Cong., 1st Sess. 13.

3. District of Columbia Hearings on 1983 Proposal, supre note 19, at 65-66 (re-
marks of Burt Neuborne, ACLU); id. at 80 (remarks of Laura Macklin, Alliance for
Justice); see, e.g., Letter from Sen. Arlen Specter to Committee on Rules of Practice
and Procedure (Feb. 28, 1984) (arguing that the 1983 proposal would violate the Rules
Enabling Act in any case involving a fee-shifting statute).

T4. 434 U.S. 412 (1978).

75. Id. at 422. The Court also stated that attorneys’ fees could be assessed against
a losing plaintiff even though his action was “not brought in subjective bad faith.” Id.
at 421,

76. See District of Columbia Hearing on 1983 Proposal, supra note 19, at 57-58, 59-
60 (remarks of Burt Neuborne, ACLU). Of course, the 1983 proposal would have



patently contrary to Christiansburg.”™

If a civil rights plaintiff prevailed but won less than the amount
of a rejected offer, the consequence would be even more severe
than it would under the English rule.”® Under the English rule,
the loser pays the winner’s attorneys’ fees. Under the 1983 propo-
sal to amend rule 68, the winner could be required to pay the
loser’s attorneys’ fees,”™ without any showing that the plaintiff
had acted unreasonably, vexatiously, or in bad faith.8° This result
also contradicted Supreme Court pronouncements on attorneys’
fees.81

In the face of this onslaught of criticism, the Advisory Commit-
tee withdrew the 1983 proposal to amend rule 68 and went back to
the drawing board.s2

D. The 1984 Proposal to Amend Rule 68

The Advisory Committee’s second major effort to overhaul rule
68 came in the fall of 1984.

allowed the court to reduce the sanctions if the defendant’s costs and expenses, in-
cluding attorneys’ fees, were excessive or unjustified under all the circumstances, and
would have required the court to deny a motion for sanctions if the offer had been
made in bad faith. See 1983 Proposal, supra note 4, at 362-63 (sentences 6 & 8).

7. The Christiansburg Court cautioned that attorneys’ fees should not be as-
sessed against civil rights plaintiffs “routinely,” 434 U.S. at 421, or ‘“‘simply because
they do not finally prevail,” id. at 422.

78. In recent years, many have called for adoption of the English rule in America.
See, e.g., Mayer & Stix, The Prevailing Party Should Recover Counsel Fees, 8 AKRON
L. REV. 426, 442 (1976) (“Logic, fairness and equity now clearly require discretion in
our courts to permit the granting of a counsel fee to a prevailing party.”); Middleton,
To the Victor, the Spoils: Proposal to Abandon the American Rule, 41 J. MO. BAR,
Mar. 1985, at 79, 83 (criticizing the American rule and suggesting that Missouri courts
should adopt the English rule without awaiting legislation); Wills & Gold, Atforneys’
Fees in Litigation: Time to Discard the American Rule?, 4 LITIGATION, Spring 1978, at
31, 31 (arguing that adoption of English rule would improve system of justice by deter-
ring unwarranted litigation and compensating successful litigants). However, no one
has suggested going beyond the English practice by requiring the winners to pay the
loser’s attorneys’ fees. But see Crossman v. Marcoccio, 108 F.R.D. 433, 435-37 (D.R.I.
1985) (interpreting rule 68 to require a prevailing civil-rights plaintiff to pay losing
defendant’s post-offer attorneys’ fees).

79. N.Y. City Bar Report supra note 62, at 4, col. 2, reprinted in CURRENT
PROBLEMS IN FEDERAL CIVIL PRACTICE at 314 (PLI 1984).

80. For an excellent elaboration of this argument, see N.Y.City Bar Report, supra
note 62, at 1, col. 3, reprinted in CURRENT PROBLEMS IN FEDERAL CIVIL PRACTICE at
313-18 (PLI 1984).

81. In Roadway Express, Inc. v. Piper, 447 U.S. 752, 767 (1980), the Supreme Court
stated that a “specific finding” that a lawyer’s conduct was tantamount to bad faith
“would have to precede” any shifting of fees under inherent judicial powers. Federal
Rules of Civil Procedure that shift attorneys’ fees from winners to losers generally do
not require a showing of bad faith before sanctions can be imposed against parties or
lawyers, although they normally disallow sanctions for conduct that was in good faith
or substantially justified. See, e.g., FED. R. C1v. P. 16(f) (imposing sanctions for failure
to participate “in good faith” at pretrial conference); id. 37(2)(4) (imposing sanctions
for unsuccessful opposition to discovery motions unless such opposition was “substan-
tially justified”); id. 56(g) (imposing sanctions for affidavits presented “in bad faith or
solely for the purpose of delay”).

82. See Fee Shifting Plan Sent Back to Drawing Board, Legal Times of Washing-
ton, May 28, 1984, at 4, col. 1.
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1. Maojor Features of the 1984 Proposal

The 1984 proposal to amend rule 68 responded to many criti-
cisms of both the 1983 proposal and the existing rule.83

To guard against premature offers, the 1984 proposal prohibited
any party from making a rule 68 offer until sixty days after service
of the summons and complaint.8¢ Moreover, the 1984 proposal
precluded offers on the eve of trial by requiring that parties make
rule 68 offers no later than ninety days before trial.85

Further, the 1984 proposal allowed an offeree sixty days in
which to accept or reject an offer or counteroffers® — double the
time specified in the 1983 proposal and six times as long as the
current rule allows.

In a major departure from both the existing rule and the 1983
proposal, the 1984 proposal abandoned the mathematical compari-
son between the offer and the final judgment,8? replacing that
comparison with a flexible standard that asks whether an offer
was “rejected unreasonably.”’88

Finally, even if a court determined that an offer was rejected
unreasonably, the 1984 proposal allowed the court wide-ranging
discretion to devise “an appropriate sanction.”®® Thus, post-offer
attorneys’ fees would not automatically be shifted. However, the
advisory committee note made plain that rule 68 sanctions could
include the offeror’s costs, expenses, and attorneys’ fees in appro-
priate cases.?? This gave little comfort to those who had opposed
the fee-shifting aspect of the 1983 proposal.

2. Reaction to the 1984 Proposal

The 1984 proposal met with vigorous criticism. Lawyers con-
cerned about civil rights repeated their criticisms of the 1983 pro-

83. 1984 Proposal, supra note 5, advisory committee note at 433-34.

84. Id. at 432-33 (sentence 1).

85. Id.

86. Id. at 433 (sentences 2-4).

87. Both the existing rule and the 1983 proposal would have imposed sanctions
whenever the judgment obtained by the offeree was not more favorable than the
amount of a rejected rule 68 offer. FED. R. Civ. P. 68 (sentence 4); 1983 Proposal,
supra note 4, at 362 (sentence 5).

88. 13'84 Proposal, supra note 5, at 433 (sentence 7).

89. I

90. According to the Advisory Committee, the 1984 proposal applied “the princi-
ple that a court may impose a reasonable sanction, including an eward of attorneys’
JSees, as a means of facilitating the efficient operation of the litigative process. . ..”
1984 Proposal, supra note 5, advisory committee note at 436 (emphasis added). The
House Committee on the Judiciary has taken a dim view of the Advisory Committee’s
semantic sleight-of-hand: “The [Judiciary] Committee does not agree . . . with the
Advisory Committee’s view that calling a fee-shifting mechanism ‘sanctions’ and mak-
ing it discretionary resolves all doubts as to validity under the Enabling Act.” See
H.R. REp. No. 422, 99th Cong., 1st Sess. 13.



posal;®t although the 1984 proposal did not shift attorneys’ fees
automatically, the potential for shifting fees might still chill the
enforcement of civil rights by those unable to bear the downside
risk of paying opponents’ fees,?2 and might still violate the Rules
Enabling Act.9? The plaintiff’s bar repeated the argument that the
possibility of heavy sanctions seriously threatened the viability of
diversity suits and the contingency fee system.%4

Critics also raised the new argument that the 1984 proposal
would lead to an intolerable amount of collateral litigation, over
both the unreasonableness of rejections and the appropriateness
of particular sanctions.?5 Factors such as the amount of relief that
might reasonably have been expected if the claimant prevailed®
and the burden of the sanction on the offeree®” require difficult
determinations that might well lead to a second round of litigation
in each case.%8

Opponents also charged that the proposal would threaten the
attorney-client privilege and the work-product doctrine,®® because
determining whether a rejection was unreasonable would often
entail an inquiry into both the attorney’s discussions with his cli-

91. See supro text accompanying notes 60-80.

92. Seg, e.g., Alliance for Justice Comments on 1984 Proposal, supra note 48, at 37-
40; Association of the Bar of the City of N.Y., Committee on the Federal Courts, Com-
ments on Proposed 1984 Amendment to Rule 68 (Offers of Settlement) of the Federal
Rules of Civil Procedure 4 (Jan. 21, 1985) [hereinafter cited as N.Y.C. Bar Ass'n Com-
ments on 1984 Proposal]; Goldstein, Comments Submitted by the NAACP Legal De-
fense and Educational Fund, Inc., Pursuant to the Notice Published September 1984
by the Committee on Rules of Practice and Procedure of the Judicial Conference of
the United States Regarding Proposed Amendments to Rule 68 of the Federal Rules
of Civil Procedure 18 (Jan. 29, 1985) [hereinafter cited as NAACP Fund Comments on
1984 Proposal]; Larson & Neuborne, Comments of the American Civil Liberties
Union on the 1984 Preliminary Draft of Proposed Amendments to the Federal Rules
of Civil Procedure, Federal Rules of Appellate Procedure, Federal Rules of Criminal
Procedure, and Rules Governing § 2254 Cases and § 2255 Proceedings 7-8 (Feb. 1,
1985) [hereinafter cited as ACLU Comments on 1984 Proposal].

93. Seg, e.g., ACLU Comments on 1984 Proposal, supra note 92, at 18-21 ; N.Y.C.
Bar Ass’n Comments on 1984 Proposal, supra note 92, at 13-15.

94. See, e.g., San Francisco Hearings on 1984 Proposal, supra note 19, at 36 (1984
proposal would be “cutting down on if not deep into the contingency system”) (testi-
mony of John Frank); NAACP Fund Comments on 1984 Proposal, supra note 92, at 27
(“contingent-fees arrangement not only permits nonwealthy persons to obtain coun-
sel but also limits the ‘downside risk’ for these persons”).

95. See, e.g., N.Y.C. Bar Ass'n Comments on 1984 Proposal, supra note 92, at 11;
Sen Francisco Hearings on 1984 Proposal, supra note 19, at 6-8 (testimony of Gilbert
Serota, Federal Courts Committee of San Francisco Bar Association).

96. 1984 Proposal, supra note 5, at 433 (sentence 8).

97. Id. (sentence 9).

98. In Blum v. Stenson, 465 U.S. 886 (1984), Justice Powell expressed the desire
that a “request for attorney’s fees should not result in a second major litigation.” Id.
at 902 n.19 (quoting Hensley v. Eckerhart, 461 U.S. 424, 437 (1983)). The determina-
tion of reasonableness under the 1984 proposal is even more likely to lead to a second
major round of litigation than is a fee request, because the proposal requires courts to
consider many factors and figures in addition to attorneys’ fees. See 1984 Proposal,
supra note 5, at 433 (sentences 8 & 9) (in determining whether rejection was unrea-
sonable and in determining an appropriate sanction, court “shall consider all relevant
circumstances,” including 10 factors expressly enumerated in the rule).

99. Seg, e.g., N.Y.C. Bar Ass’n Comments on 1984 Proposal, supra note 92, at 5-8;
Alliance for Justice Comments on the 1984 Proposal, supra note 48, at 43; San Fran-
cisco Hearings on 1984 Proposal, supra note 19, at 5 (testimony of Gilbert Serota).
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ent and the attorney’s evaluation of the case.1%° Clients unwilling
to risk revelation of their secrets might cease to be fully candid
with their attorneys, thereby undercutting the fundamental
rationale for the attorney-client privilege.2®* Disclosures of
protected information would also severely prejudice the disclosing
party in the event of a retrial or related litigation.102

Finally, critics charged that by giving the judge wide-ranging
discretion to tailor a sanction and by permitting the crushing sanc-
tion of attorneys’ fees, the proposed rule would give courts enor-
mous new powers over litigants. Judges could coerce settlements
before trial by threatening sanctions, or could punish unpopular
litigants after trial by imposing sanctions. These sanctions would
thus further chill the enforcement of rights and penalize zealous
advocacy.103

E. The Supreme Court Revisits Rule 68: Marek v. Chesny

Even though the existing rule is unfair to plaintiffs, most civil
rights lawyers opposed the 1983 and 1984 proposals,1%¢ apparently
believing that any change in rule 68 would be a change for the
worse. But after the Supreme Court decided Marek v. Chesny,195
civil rights lawyers also began searching for a solution to the prob-
lem of rule 68.

Marek arose when the father of a boy who had been shot and
killed by the police sued the officers involved in the shooting,
alleging a violation of 42 U.S.C. § 1983 and a number of state tort
laws. 206 About five months before trial, the plaintiff rejected
defendants’ rule 68 offer to settle for $100,000, including accrued

100. Clients obviously do not decide in a vacuum whether to aceept or reject settle-
ment offers. They rely heavily on the advice of counsel. NAACP Fund Comments on
1984 Proposal, supra note 92, at 32 (“As a practical matter, the attorney’s advice is a
critical and often the determinative factor in a client’s decision to accept or reject an
offer.”). The attorney’s advice, in turn, is based primarily on his evaluation of the
case. Thus, to determine whether a rejection was reasonable, a judge would want to
ask: “What did the attorney advise?” and “What was the attorney’s evaluation of the
case at the time of the rejection?” These questions go to the heart of the attorney-
client privilege and the work-product protection.

101. Seg, e.g., N.Y.C. Bar Ass’n Comments on 1984 Proposal, supra note 92, at 8.

102. See, e.g., San Francisco Hearings on 1984 Proposal, supra note 19, at 5-6 (testi-
mony of Gilbert Serota); Alliance for Justice Comments on 1984 Proposal, supra note
48, at 43.

103. See, e.g., NAACP Fund Comments on 1984 Proposal, supra note 92, at 22-23;
N.Y.C. Bar Ass'n Comments on 1984 Proposal, supra note 92, at 9.

104. Among the organizations that testified against both the 1983 and 1984 propos-
als were the American Civil Liberties Union, the NAACP Legal Defense and Educa-
tional Fund, Inc., and the Alliance for Justice. See supra note 19.

105. 105 S. Ct. 3012 (1985).

106. Marek v. Chesny, 547 F. Supp. 542, 543 (N.D. I1l. 1982), rev’d, 720 F.2d 474 (7th
Cir. 1983), rev’d, 105 S. Ct. 3012 (1985).



attorneys’ fees.197

The plaintiff prevailed at trial, but the jury awarded the plain-
tiff less than the defendants’ rule 68 offer.1°® The district court
therefore had to consider the interplay between rule 68 and the
Civil Rights Attorneys’ Fees Awards Act of 197619 (section 1988),
which entitles the prevailing party in a civil rights action to rea-
sonable attorneys’ fees “as part of the costs.”11° Because section
1988 defines attorneys’ fees as costs,11 and because rule 68 man-
dates that a plaintiff whose judgment fails to exceed a rule 68 offer
at trial “must pay the costs incurred after the making of the
offer,”*12 the district court reasoned that rule 68 barred the
plaintiff from recovering post-offer attorneys’ fees.113

The court of appeals, speaking through Judge Posner, reversed
and remanded.11¢ The court gave three reasons for excluding civil
rights attorneys’ fees from rule 68 “costs.”115 First, neither the
history of rule 68 nor the history of section 1988 revealed any in-
tent to include attorneys’ fees in rule 68 “costs.”11¢ Second, using
rule 68 to deny attorneys’ fees to prevailing plaintiffs conflicted
with Congress’s policy of encouraging meritorious civil rights ac-
tions.*'7 Third, allowing rule 68 to cut off attorneys’ fees violated
the Rules Enabling Act by abridging the plaintiff’s substantive
rights to attorneys’ fees under section 1988.118 The Seventh Cir-
cuit’s arguments thus roughly paralleled the arguments that civil

107. See Marek, 105 S. Ct. at 3014.
108. Id.

109. 42 U.S.C. § 1988 (1982).

110. Section 1988 provides, in pertinent part, that in federal civil rights actions “the
court, in its discretion, may allow the prevailing party, other than the United States, a
reasonable attorney’s fee as part of the costs.” Id. (emphasis added).

111. Id.

112. FED. R. Civ. P. 68 (sentence 4).

113. Marek, 547 F. Supp. at 545.

114. Chesny v. Marek, 720 F.2d 474, 480 (7th Cir. 1983), rev’d, 105 S. Ct. 3012 (1985).
The court of appeals affirmed the validity of the offer, 720 F.2d at 476-77, but reversed
the denial of post-offer fees to the plaintiff and remanded to allow the district court
“to determine reasonable attorney’s fees for those services.” Id. at 480.

115. Id. at 478-80.

116. Id. at 477, 479. The court reasoned that drafters of rule 68 “did not foresee the
application of the rule in cases where the plaintiff might be entitled to an award of
attorney’s fees if he won,” id. at 477, and drafters of section 1988 “would not have
wanted its effectiveness blunted because of a little-known rule of court promulgated
almost 40 years earlier,” id. at 478.

117. Id. at 478-79. Specifically, the court stated:

The effectiveness of section 1988 would be reduced if the rejection of a
Rule 68 offer that turned out to be more favorable than the judgment the
plaintiff eventually received prevented the plaintiff from getting any
award of legal fees that accrued after the date of the offer. That would
mean in this case that the plaintiff’s lawyers would have either to collect
an additional fee from the plaintiff. . . or to swallow the time they put in
on the trial. Either way, the next time they are faced with a similar offer
they will have to think very hard before rejecting it even if they consider it
inadequate, knowing that rejection could cost themselves or their client a
lot if it turned out to be a mistake.

Placing civil rights plaintiffs and counsel in this predicament cuts
against the grain of section 1988.

118. 720 F.2d at 479. The court specifically held that a statutory right to attorneys’
fees is “substantive” when designed to achieve compliance with the law. Id.

o~ .
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rights attorneys had leveled against the 1983 and 1984 proposals to
amend rule 68.119

The Supreme Court reversed the Seventh Circuit’s decision.120
In an opinion by Chief Justice Warren Burger, the Court held that
a civil rights plaintiff who rejects a rule 68 offer and fails to obtain
a more favorable judgment at trial cannot recover attorneys’ fees
under section 1988 for work done after the date of the rule 68 of-
fer1?t The majority explained that the drafters of rule 68 were
aware of numerous federal statutes defining attorneys’ fees as part
of the costs,22 and must have intended that rule 68 costs would
encompass attorneys’ fees whenever an applicable statute defined
attorneys’ fees as costs.’23 The Court also believed that the plain
meaning of costs in rule 68 and section 1988 could be given full
effect only by construing rule 68 costs to include attorneys’ fees
whenever a federal statute defined attorneys’ fees as costs. 124

The Court rejected the argument that using rule 68 as a fee-
shifting device would discourage civil rights litigation.’2s Many
civil rights plaintiffs would receive greater compensation in settle-
ment than they would have received at trial, 126 the Court noted,
and would receive this compensation “at an earlier date without

119. See supra text accompanying notes 60-80 & 91-93.

120. Marek v. Chesny, 105 S. Ct. 3012, 3018 (1985).

121. Id. Technically, the Court’s holding is limited to cases involving civil rights
plaintiffs. However, as the dissent points out, more than 60 federal statutes refer to
attorneys’ fees as “costs,” and all of them would appear to be affected by the Court’s
holding. Id. at 3019, 3024-25 (Brennan, J., dissenting). Moreover, the majority flatly
stated: “Civil rights plaintiffs — along with other plaintiffs — who reject an offer
more favorable than what is thereafter recovered at trial will nof recover attorney’s
JSees for services performed after the offer is rejected.” Id. at 3018 (emphasis added).
At least one-third of all federal court litigation may thus fall within the holding of
Marek. See Simon, supra, note 13, at 892 & n.16 (collating official statistics).

122, Marek, 105 S. Ct. at 3017. Before addressing the interplay between rule 68 and
the fee-shifting statutes, the Court validated the offer of judgment in Marek, which
had lumped costs, attorneys’ fees, and damages into the single gross amount of
$100,000. Id. at 3016.

123. Id. at 3017. After noting that 11 of 25 statutes in the original advisory commit-
tee note to FED. R. Crv. P. 54(d) allowed for attorneys’ fees as part of the cost, the
court stated:

[Tlhe most reasonable inference is that the term “costs” in Rule 68 was
intended to refer to all costs properly awardable under the relevant sub-
stantive statute or other authority. In other words, all costs properly
awardable in an action are to be considered within the scope of Rule 68
“costs.” Thus, absent Congressional expressions to the contrary, where the
underlying statute defines “costs” to include attorney’s fees, we are satis-
fied such fees should be included as costs for purposes of Rule 68.
105 S. Ct. at 3017 (citations omitted) (emphasis added).

124, Id

125, Id. at 3018.

126. The court also pointed out that some plaintiffs would receive compensation
}?ough rule 68 offers even though they might not have recovered anything at trial.



the burdens, stress, and time of litigation.””127

Although the Court never mentioned the Rules Enabling Act by
name, the opinion implicitly rejected the Seventh Circuit’s conclu-
sion that rule 68’s bar against plaintiffs’ recovery of post-offer
attorney fees violates the Enabling Act.228 The “most critical fac-
tor” in determining a reasonable attorney’s fee under section 1988,
the Court explained, is “the degree of success obtained.”129
Because the plaintiff in Marek had not achieved any success
beyond the defendant’s offer, he had no right to post-offer attor-
neys’ fees under section 1988. Thus, rule 68 and section 1988 did
not conflict.130

The majority’s opinion provoked a biting dissent from Justice
Brennan. He observed that the sanctions available under rule 68
would now differ almost randomly from statute to statute, some-
times because of minute differences in language.’* He also criti-
cized the majority for compressing section 1988’s discretionary,
multifactored analysis for determining reasonable attorneys’
fees!32 into rule 68’s mechanical single-factor standard, which asks
only whether the plaintiff’s judgment exceeded the amount of a
rejected offer.13® Justice Brennan further argued that the Court
had transgressed the limits on fee-shifting set down in Alyeska
Pipeline Service Co. v. Wilderness Society,13¢ by cutting off fees
without any showing that the plaintiffs had acted unreasonably or
in bad faith.135 Finally, Justice Brennan argued that the Court
should have refrained from altering the meaning of rule 68 be-

127. Id. The Court did not mention the practical benefits its holding may have for
the judicial system as a whole: Marek will undoubtedly encourage earlier settle-
ments, thus relieving courts of burdensome pretrial activities and trials. See Simon,
supra note 13, at 929. Also, by endorsing rule 68 offers that lump damages and costs,
the Court’s opinion spares courts the difficult and complex task of determining rea-
sonable pre-offer attorneys’ fees in many cases. See id.; see also supra note 122 (dis-
cussing Court’s endorsement).

128. Marek, 105 S. Ct. at 3018. The Court implicitly rejects the argument based
upon the Rules Enabling Act by stating that the effect of rule 68 under Marek “is in
no sense inconsistent with the congressional policies underlying § 1983 and § 1988.”
Id.

129. Id. (quoting Hensley v. Eckerhart, 461 U.S. 424, 436 (1983)).

130. The Court stated:

Rather than “cutting against the grain” of § 1988, as the Court of Appeals
held, we are convinced that applying Rule 68 in the context of a § 1983
action is consistent with the policies and objectives of § 1988. Section 1988
encourages plaintiffs to bring meritorious civil rights suits; Rule 68 simply
encourages settlements. There is nothing incompatible in these two
objectives.

105 S. Ct. at 3018 (emphasis added).

131. Id. at 3020 (Brennan, J., dissenting).

132. Id. at 3027 & nn.39-42. Justice Brennan stated: “[TThe results under § 1988
and Rule 68 will ot always be congruent, because § 1988 mandates the careful consid-
eration of a broad range of other factors and accords appropriate leeway to the district
court’s informed discretion.” Id. at 3028 (emphasis in original).

133. Justice Brennan believed the majority’s construction would inevitably lead to
violations of the Rules Enabling Act because the decision “necessarily will require the
disallowance of some fees that otherwise would have passed muster under § 1988’s
reasonableness standard . . . .” Id. (footnote omitted).

134. 421 U.S. 240, 263 (1975).

135. Marek, 105 S. Ct. at 3032 (Brennan, J., dissenting).
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cause “Congress and the Judicial Conference are far more institu-
tionally competent . . . to resolve the] matter.”136

In deciding Marek, the Supreme Court suddenly transformed
rule 68 into a powerful settlement weapon.3? Rule 68’s new
power has several practical implications. First, civil rights law-
yers, who bitterly opposed the result in Marek, may now join ef-
forts to amend rule 68.12 Moreover, because Marek made plain
that rule 68 can cut off fees to plaintiffs not just in civil rights
cases but in all cases involving statutes that define attorneys’ fees
as costs, the decision is likely to produce calls for reform from
plaintiffs’ lawyers in the fields of securities, antitrust, copyright,
communications, and a host of other areas covered by federal fee-
shifting statutes.®® Finally, because rule 68 is now radically
stronger in fee-shifting cases than it is in cases that do not involve
fee shifting, either the Judicial Conference or Congress is more
likely to amend rule 68 than they were before Marek.140

F. The Next Step

As Justice Brennan stated in closing his dissent, the decision in
Marek “renders even more imperative the need for Congress and

the Judicial Conference to resolve this problem with dispatch.”14
Since the existing rule is unacceptable for many reasons, the main

136. Id. at 3035. Justice Brennan specifically cited the ongoing debate based on the
1983 and 1984 proposals to amend rule 68, as well as several failed efforts in Congress
to amend section 1988 to preclude the award of post-rejection fees. Id. at 3032-34 &
n.60 (Brennan, J., dissenting).

137. See Simon, supra note 13, at 930.

138. The ACLU filed an amicus brief on behalf of the losing side in Marek. Several
opponents of the 1984 proposal also scored the district judge in Marek for denying
post-offer attorneys’ fees to the plaintiff even though the judge himself had consid-
ered the proper settlement range to be well above the amount of the defendant’s Rule
68 offer. See, e.g., Alliance for Justice Comments on 1984 Proposal, supre note 48, at
37-39; San Francisco Hearings on 1984 Proposal, supra note 19, at 119 (testimony of
Professor Judith Resnik); District of Columbia Hearings on 1984 Proposal, supra note
19, at 118-21 (testimony of Laura Macklin). These groups may well now lobby Con-
gress either to change rule 68 without waiting for the Advisory Committee and Judi-
cial Conference to act, or to amend section 1988 and other fee-shifting statutes to
malke clear that attorneys’ fees are not to be considered “costs” for purposes of rule 68.
Representative John Conyers, Jr. has introduced a bill to amend rule 68 which would
define rule 68 costs according to 28 U.S.C. § 1920. H.R. 3998, 99th Cong., 1st Sess. (Dec.
19, 1985).

139. See supra note 121; see also Federal Statutes Authorizing the Award of Attor-
ney’s Fees, 8 ATT'Y FEE AWARDS REP. 2-3 (June 1985) (listing fee-shifting statutes).

140. The holding in Marek will have no effect on cases that do not involve federal
fee-shifting statutes that define attorneys’ fees as costs. Thus, although plaintiffs’ at-
torneys in most fee-shifting cases risk losing their post-offer fees under rule 68 offers,
the rule will not affect attorneys’ fees in other cases at all. In diversity cases, for
example, the only sanction that can be imposed under rule 68 will be post-offer costs
as defined by 28 U.S.C. § 1920 (1982), which does not include attorneys’ fees. See
supra note 16.

141. Marek, 105 S. Ct. at 3035 (Brennan, J., dissenting).



question is how rule 68 should be amended.142

The 1984 proposal, which was criticized by lawyers from various
segments of the bar, appears to be a dead letter. But much can be
learned by studying the spirited debate over the 1983 and 1984 pro-
posals. A thorough understanding of both the good and bad fea-
tures of the 1984 proposal is essential to developing a better
proposal. To lay the groundwork for analyzing the 1984 proposal
and to establish a practical framework for developing an alterna-
tive proposal, this Article begins by distilling the lessons from the
debate over rule 68.

II. Goals And Limitations of Rule 68

The debate over the 1983 and 1984 proposals and over the
Supreme Court’s recent decisions on rule 68 has significantly illu-
minated the goals and limitations of rule 68.

The fundamental goal of rule 68 is to encourage fair and early
settlements.’#3 But the means of meeting this goal are subject to
several limitations: rule 68 must not be so powerful that it coerces

142. The corollary question is when an amended rule 68 would take effect. As this
Article is being printed, the status of the 1984 proposal is up in the air. The Advisory
Committee on Civil Rules was originally scheduled to vote on the 1984 proposal at a
June 4, 1985 meeting. At that meeting, however, the Committee postponed further
action concerning the 1984 proposal until its next scheduled meeting on November 20-
21, 1985. According to informal sources, the Advisory Committee postponed action
for several reasons: the Committee hoped that Marek v. Chesny might illuminate the
scope of the Advisory Committee’s power to shift fees under the Federal Rules; it
wanted to consider the results of an almost-completed study concerning the impact of
1983 amendments to FED. R. Civ. P. 11; and it desired to review more carefully a
variety of alternative ideas for amending rule 68.

Before the November meeting, however, three things happened: (1) the Honorable
Frank M. Johnson, Jr. of the United States Court of Appeals for the 11th Circuit
replaced Judge Walter Mansfield as Chairman of the Advisory Committee on Civil
Rules; (2) Marek v. Chesny was decided on June 27, 1985, and it did not directly ad-
dress the Rules Enabling Act question; and (3) most important, Representative Kas-
tenmeier, head of the House Judiciary subcommittee that is working on a bill to revise
the Rules Enabling Act, reportedly wrote a letter to Judge Johnson suggesting that
the 1984 proposal would violate the Rules Enabling Act by shifting attorneys’ fees.
Representative Kastenmeier’s letter also reportedly informed Judge Johnson that
Congress itself would be holding hearings concerning rule 68. In late September 1985,
apparently in reaction to Representative Kastenmeier’s letter, Judge Johnson wrote
members of the Advisory Committee cancelling the November meeting. However,
Judge Johnson put rule 68 on the agenda for an April 1986 meeting of the Advisory
Committee to assess the steps taken by Congress regarding rule 68. Some of these
events are recounted generally in Effort to Amend Settlement-Offer Rule Put on Hold,
Legal Times of Washington, Oct. 14, 1985, at 4, col. 1.

Congress has indeed taken some steps to amend rule 68. One bill now being consid-
ered is very mild compared to the Advisory Committee’s 1983 and 1984 proposals. The
bill, which has been referred to the House Committee on the Judiciary, would simply
negate Marek v. Chesny by providing that rule 68 costs are to be defined by 28 U.S.C.
§ 1920 (1982), which does not include attorneys’ fees. H.R. 3998, 99th Cong., 1st Sess.
(Dec. 19, 1985). The other pending bill, which has been referred to the Senate Com-
mittee on the Judiciary, would essentially enact into law the Advisory Committee’s
1984 proposal to amend rule 68 with a few new twists. See S. 2038, 99th Cong., 2d
Sess. (Feb. 3, 1986).

143. The Advisory Committee expressed the purpose of the 1984 proposal:

The increased risk faced by an offeree who has acted unreasonably, caus-
ing needless expense and delay, is expected to encourage more serious
evaluation of a proposed settlement at an earlier stage than otherwise

A wrrnyr PMA.1
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litigants to settle on unfair terms, forces settlements when contin-
ued litigation would serve the public interest, imposes unjust sanc-
tions on those who refuse to settle, or requires courts to spend too
much time applying the rule.

To address these goals and limitations in an organized fashion, it
is useful to divide rule 68 into its four main components: proce-
dures, standards, sanctions, and exclusions.

A. Rule 68’s Procedures

In designing rule 68’s procedures, the drafters should consider
four major procedural objectives.

First, the rule should treat all parties equally, allowing plaintiffs
as well as defendants to make rule 68 offers.144

Second, the rule should not force parties to respond to settle-
ment offers before they have had time to investigate and evaluate
their cases. The rule should therefore prohibit premature offers.

Third, the rule should provide sufficient time to evaluate offers,
but should not unduly stretch out settlement negotiations. The
time allowed for responding to offers should be long enough to
permit reasoned evaluation but short enough to encourage offer-
ors to keep their offers open throughout the response period, and
to facilitate the exchange of offers and counteroffers within a rela-
tively compact time frame.

Finally, the cut-off point for making and responding to rule 68
offers should occur far enough in advance of trial to give an incen-
tive to settle before the most intensive preparation for trial has
occurred.

might occur, which should lead to more dispositions of cases before the

heaviest expenses have been incurred.
1984 Proposal, supra note 5, advisory committee note at 435. However, as one of the
most astute observers of rule 68 has commented: “[T]he rule is premised on a notion
that early settlements are always better than late settlements . . . but we don’t know
whether or not if you speed [settlement] up that’s something good or bad.” San Fran-
cisco Hearings on 1984 Proposal, supra note 19, at 124 (testimony of Professor Judith
Resnik). In response to Professor Resnik’s observation, Judge Mansfield — formerly
Chairman of the Advisory Committee on Civil Rules, and now a member of the
Standing Committee on Rules of Practice and Procedure — stated: “There are obvi-
ously always cases where it would be unreasonable to require somebody to settle
early. There are also cases where rejection would be reasonable under the rule, be-
cause we didn’t know the extent of the injuries yet . . . .” Id. In other words, the
goal of rule 68 should be to encourage litigants to settle as soon as a fair settlement
can be reached in the context of the particular case.

144. Both the 1983 and 1984 proposals would have allowed both plaintiffs and de-

fendants to make rule 68 offers. See 1983 Proposal, supra note 4, at 361-62 (sentence
1); 1984 Proposal, supra note 5, at 432-33 (sentence 1).



B. Standards for Triggering Sanctions

To forestall excessive collateral litigation and increase predict-
ability, rule 68 must establish a clear trigger for imposing sanc-
tions. In devising a standard for triggering sanctions, therefore,
the principal goal should be maximum objectivity.

A flexible standard for triggering sanctions would be neither
necessary nor desirable. Flexibility would complicate the rule
without adding any benefits. If the drafters desire flexibility, they
can build discretion into the sanctions, not the trigger for applying
the rule. A flexible standard can only increase collateral litigation
and reduce predictability.

C. Sanctions

Sanctions are the most difficult and critical problem in redraft-
ing rule 68. In designing rule 68’s sanctions, the drafters must ad-
dress four distinet questions: how heavy should the normative
sanction be; how much discretion should courts have to modify
this sanction; who can be sanctioned; and who should be awarded
monetary sanctions.

Normative sanctions are subject to conflicting pressures. On the
one hand, the normative sanction must be heavy enough to pro-
vide litigants with a substantial incentive to make and accept rea-
sonable offers. On the other hand, the sanction must not be so
heavy that it coerces unfair settlements, forces settlements when
trials would be in the public interest, fosters intense collateral liti-
gation over sanctions, or encourages some offerors to go to trial in
order to win sanctions.145

Judicial discretion under rule 68 is also subject to conflicting
pressures. The rule should give courts sufficient discretion to
fashion fair sanctions in light of the damage to the offeror and the
financial resources of the offeree, but this discretion must be nar-
row enough to avoid extensive collateral litigation and to dissuade
offerees from routinely rejecting reasonable rule 68 offers in the
hope that courts will reduce or eliminate sanctions.

The problem of deciding who can be sanctioned is somewhat
easier. The rule should permit the court to sanction the rejecting
party, the rejecting party’s attorney, or both. If rule 68 permits
sanctions against only the rejecting party, attorneys may have lit-
tle incentive to encourage clients to accept reasonable settlement
offers, and clients of limited means may feel compelled to accept
inadequate offers even when their attorneys advise rejection. If
courts can sanction only attorneys, converse problems may arise:
attorneys may seek to immunize themselves from sanctions by ad-

145. If sanctions are too heavy, the potential sanction may exceed the offeror’s ex-
penses for a trial. In those cases, sanctions may encourage offerors to go to trial —
exactly the opposite of the intended effect. The heavier the sanctions are under rule
68, and the less diseretion courts have to reduce them, the more often sanctions will
function as a magnet for offerors to go to trial. See Oesterle, supra note 9, at 11-12.
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vising clients to accept unreasonable offers, and clients may have
minimal incentives to follow their attorneys’ advice to accept rea-
sonable offers. If rule 68 permits sanctions against both attorneys
and their clients, courts may have to probe more deeply to deter-
mine who should be sanctioned, but clients and attorneys will
both have a stronger incentive to act reasonably and in good faith.

The question of who should receive the monetary sanctions is
also relatively uncomplicated. The options are the offeror and the
court. Frequently, the offering party deserves the award, because
that party has been forced to expend additional time and money
litigating.146 However, the offeror will sometimes benefit by the
opposing party’s rejection; a plaintiff will receive a judgment
greater than the rule 68 offer, or a defendant will pay a judgment
less than the amount of his rule 68 offer. The court, however, is
always harmed by delays in settlement. When the offeror has
benefited substantially from the rejection, therefore, it may be fit-
ting for sanctions to be paid in whole or in part into the court
rather than to the offeror.147

D. Exclusions and Exemptions from Rule 68

No matter how carefully the drafters compose rule 68, it will be
inappropriate to apply the rule to all cases. To provide flexibility,
the drafters should establish criteria for exempting certain types
of suits from rule 68 sanctions on a case-by-case basis.148

As a further refinement, the drafters should consider establish-
ing criteria for exempting particular counts, as opposed to entire
cases, from the operation of rule 68, much as rule 56 allows courts
to grant partial summary judgment.14® This refinement will pre-
vent a party from unilaterally nullifying rule 68 by including in a
pleading a colorable, but minor, count that fits within the
exemptions.

146. The offeror’s attorney will seldom be damaged by the rejection of a rule 68
offer: the attorney will be salaried or compensated on an hourly rate, or (when a
plaintiff receives a judgment at trial higher than the amount of the offer the defend-
ant rejected) will receive a higher fee based on a contingent fee arrangement.

147. See infra note 202.

148. Both the 1983 and 1984 proposals excluded class actions and derivative suits
from the operation of rule 68. One commentator has suggested that the rule should
also exclude civil rights cases and other fee-shifting cases. See Note, The Impact of
Proposed Rule 68 on Civil Rights Litigation, 84 COLUM. L. REV. 719, 742 (1984). How-
ever, there is no need to exclude fully any class of cases as long as attorneys’ fees are
not a potential sanction for good faith rejections and as long as courts have appropri-
ate discretion to exempt suits on a case-by-case basis. See infra text accompanying
notes 326-28.

149. FED. R. CIv. P. 56.



IIT. Analyzing the 1984 Proposal
A. Procedures Under the 1984 Proposal

The Advisory Committee carefully constructed the 1984 propo-
sal to amend rule 68’s procedures. With certain modifications, the
changes proposed in 1984 provide a solid foundation for the next
proposal.

1. Time Limits

The 1984 proposal prohibited rule 68 offers for sixty days after
service of the complaint, required parties to make rule 68 offers no
later than ninety days before trial, and allowed sixty days for an
offeree to decide whether to accept or reject an offer.15® These
periods solve most of the problems that arise under the existing
rule: they prohibit litigants from ambushing each other with pre-
mature rule 68 offers, they prohibit rule 68 offers on the eve of
trial, and they allow parties adequate time to evaluate offers. Nev-
ertheless, the time-limit provisions can be improved.

a. The Initial Prohibition Period

In certain cases, the sixty-day prohibition on offers following
service of the complaint may be too long?5? or too short.152 Unfor-
tunately, the proposal does not expressly allow courts discretion
to adjust this limit.}5®8 The next proposal should explicitly em-

150. 1984 Proposal, supra note 5, at 432-33 (sentence 1). The proposal distinguished
counteroffers, which could be made as late as 75 days before trial. Id.

151. The 60-day prohibition may be too long in an action seeking a preliminary
injunction. Due to the urgency of preliminary injunction proceedings, the court may
hold hearings on the injunction sooner than 60 days after service of the complaint:
this would effectively bar a rule 68 offer before the hearing commenced. Moreover,
because a court “may order the trial of the action on the merits to be advanced and
consolidated with the hearing of the application” for a preliminary injunction, FED. R.
Civ. P. 65(a)(2), the hearing on the injunction may be the only trial in the case, and
there may never be an opportunity for either side to make a rule 68 offer. This makes
no sense: if the parties can prepare for a hearing on the preliminary injunction sooner
than 60 days after the complaint is served, they should also be able to prepare and
respond to rule 68 offers sooner than 60 days after the complaint is served.

Nevertheless, it would be unwise to remove the front-end restriction on offers; in
most cases, the initial 60-day prohibition will prevent offers before they can be prop-
erly evaluated. This author suggests that the rule give courts the necessary flexibility
to allow earlier offers if the front-end prohibition would thwart rule 68’s purpose.

152. The initial 60-day prohibition may be too short if a motion to dismiss or a
motion for summary judgment is pending, or if a motion to stay discovery has been
granted. If a motion to dismiss or for summary judgment is pending, the decision on a
rule 68 offer essentially forces parties to place a high-stakes bet on the court’s ruling
on a matter of law. Similarly, if discovery is stayed, it would usually be unfair to ask a
party to evaluate a rule 68 offer. In either case, the court should extend the prohibi-
tion on rule 68 offers until the situation changes.

153. In contrast, many other rules that contain time limits give courts discretion to
adjust them. Seg, e.g., FED. R. Civ. P. 12(a) (setting times for filing an answer “unless
a different time is fixed by order of the court”); id. 15(a) (10 days to respond to
amended pleading “unless the court otherwise orders”); id. 30(a) (court may permit
plaintiff to take deposition sooner than 30 days after serving complaint); id. 33(a),
34(b) (responses to interrogatories normally due 30 days after service, but court “may
allow a shorter or longer time”); id. 36(a) (matters set forth in requests for admissions
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power courts to adjust the sixty-day restriction upon good cause
shown.154

b. The Response Period

The ten-day response period under the current rule is certainly
too short for discovery and evaluation, and possibly too short for a
corporate or bureaucratic defendant to obtain appropriate author-
ity to accept an offer.155

The 1983 proposal increased the offeree’s response time to thirty
days, but critics still considered the period too short to permit ade-
quate discovery.15¢ The 1984 proposal, in turn, lengthened the re-
sponse period to sixty days. For two reasons, a sixty-day response
period is too long.

First, sixty days is such a long period that conditions are likely
to change while offers are pending.’5? This will lead many offer-
ors to withdraw their offers before the response period has ex-
pired.’® Because withdrawn offers have no subsequent effect,15°

admitted unless response served within 30 days “or within such shorter or longer time
as the court may allow”).

154. The standard of “good cause shown” is borrowed from FeD. R. C1v. P. 6(b)(1)
(general provision allowing extension of time upon “cause shown”).

155. The Advisory Committee commented:

The 10-day period was thought to be too short to enable many offerees to
act upon offers made to them, particularly when authority from others
(for example insurers or the government) had to be obtained before action
could be taken on an offer or when the offeree needed additional informa-
tion to which it would be entitled by way of discovery under the rules to
appraise the fairness of the offer.

1984 Proposal, supra note 5, advisory committee note at 434-35.

156. See, e.g., Mills & Nereim, supra note 60, at 512-13.

157. In Staffend v. Lake Cent. Airlines, 47 F.R.D. 218 (N.D. Ohio 1969), the court
refused to keep a rule 68 offer open pending a potentially controlling Ohio Supreme
Court decision because “[n]o sensible defendant would make an Offer of Judgment
under Rule 68 if he knew [that] the offer might be kept open for an indefinite period
of time, even though the value of the litigation might change.” Id. at 220. For the
same reason, defendants might hesitate to make rule 68 offers if they knew that an
offer would have to remain open for a long time in order to be effective.

158. Under the existing rule, offers are irrevocable during the ten-day period after
service. 12 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 3004, at
59-60 (1973); Udall, May Offers of Judgment Under Rule 68 Be Revoked Before Accept-
ance?, 19 F.R.D. 401, 406 (1957). The 1983 proposal provided that an offer “shall re-
main open for 30 days unless a court authorizes earlier withdrawal.” 1983 Proposal,
supra note 4, at 362 (sentence 2). The requirement for court approval was criticized as
too cumbersome, so the 1984 proposal allowed an offeror to withdraw an offer without
court approval “by a writing served on the offeree prior to acceptance by the offeree.”
1984 Proposal, supra note 5, at 433 (sentence 3). Because sanctions are predicated
upon a rejection, few offerees will reject offers until they must. Thus, the longer the
response period, the more likely an offeror is to withdraw his offer before the accept-
ance period expires. One commentator has therefore suggested a 21-day response
period for accepting or rejecting rule 68 offers. Varon, Promoting Settlements and
Limiting Litigation Costs by Means of the Offer of Judgment: Some Suggestions for
Using and Revising Rule 68, 33 AM. U.L. REV. 813, 846 (1984).

159. The 1984 proposal provides: “An offer that is neither withdrawn nor accepted
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they cannot encourage early settlement.

Second, a sixty-day response period will make the cycle of offers
and counteroffers too long. Because offerees have no incentive to
reject an offer sooner than necessary,16® a cycle of one offer and
one counteroffer will normally take at least 120 days.’61 Because
many cases will not settle until each side has made several offers
and counteroffers, the goal of early settlement often will be
frustrated.162

The next proposal to amend rule 68 should permit a response
period of thirty days.163 The criticism of the thirty-day period in
the 1983 proposallé4 was largely predicated on the 1983 proposal’s
lack of a front-end restriction on rule 68 offers: under the 1983
proposal, parties could make offers as soon as the complaint was
served.165 If rule 68 offers are prohibited until more than sixty
days after the service of the summons and complaint, however, a
thirty-day response period gives offerees at least ninety days after
service of the complaint in which to investigate and evaluate the
case. Offerees should be in a position to respond to rule 68 offers

within 60 days shall be deemed rejected.” 1984 Proposal, supra note 5, at 433 (sen-
tence 4). An offer that was withdrawn clearly could not be rejected. And without a
rejection, there can be no sanctions.

160. If an offer is very favorable, the offeree will have at least two incentives to
accept it before the 60 days expire: to avoid litigation costs while the offer is pending,
and to take advantage of the offer before it is withdrawn. An offeree who expects to
reject an offer, however, has a strong incentive not to reject it before the 60 days
expire. The offeror may withdraw the offer before rejection, thereby relieving the
offeree of possible sanctions. See supra note 159. Additionally, the offeree can make a
counteroffer without rejecting the pending offer; therefore, the offeree has no reason
to reject an offer sooner than 60 days even if the offeree desires to make a counter-
offer. See 1984 Proposal, supra note 5, advisory committee note at 435 (“[A] written
counter-offer would not constitute a rejection unless it expressly so stated.”).

161. If an initial offer is withdrawn or if time elapses between the expiration of an
offer and the making of a counteroffer, the cycle of offer and counteroffer might be
much longer than 120 days.

162. Every litigator knows that few cases can be settled with a single offer, because
even if the first offer is reasonable the offeree seldom believes that the opening offer
is the final offer. In fact, litigators are expressly advised to start with an inflated
demand or a stingy offer in order to leave room for further bargaining. See, e.g., X.
FRASCOGNA, JR. & H. HETHERINGTON, NEGOTIATION STRATEGY FOR LAWYERS 222
(1984) (advising plaintiff to “[o]pen high but be willing to readjust downward in a
realistic manner” and advising defendants to “[o]pen low but be willing to adjust up-
ward in a realistic manner”); Nolan, Settlement Negotiations, 11 LITIGATION, Summer
1985, at 17, 19 (“Demand more than you will accept. Offer less than you will pay.”).

163. Thirty days is the time ordinarily allowed for responding to interrogatories
and document requests. See FED. R. C1v. P. 33(a) & 34(b); see also Varon, supre note
158, at 846 (suggesting a response period of 21 days).

If the United States is considering a rule 68 offer, however, 30 days may be too
short. See Letter from D. Lowell Jenson, Acting Deputy Attorney General, to the
Hon. Edward T. Gignoux (Feb. 28, 1984). Mr. Jenson wrote:

In some cases, the personal approval of the Deputy Attorney General is
required. 28 C.F.R. § 0.165. In others, the approval of an Assistant Attor-
ney General is necessary. 28 C.F.R. § 1.168 and Appendix to 28 C.F.R. Part
O, Subpart Y. Any time a settlement is outside the delegated authority of
the immediate litigation unit, with the result that approval at a higher
level or levels would be needed, final action would normally take substan-
tially longer than 30 days.

164. See supra note 51 and accompanying text.

165. See 1983 Proposal, supra note 4, at 361-62 (sentences 1-2).
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within thirty days.1®¢ Settlement negotiations should not be
delayed by allowing sixty days to respond to rule 68 offers. More-
over, when special circumstances (such as a pending hearing or
trial) make it desirable for rule 68 negotiations to proceed at a
faster pace than normal, a court should have power, upon good
cause shown, to order a response in less than thirty days.167

¢. The Prohibition Period Before Trial

The 1984 proposal prohibited rule 68 offers within ninety days
of trial in hopes of encouraging settlements before the heaviest
litigation expenses were incurred.168 However, such a long prohi-
bition period does not enable parties to respond to significant
developments that may occur as a case approaches trial.’%® For ex-
ample, an important witness may die, a key document may be
located, or a controlling appellate decision may be handed down.
Additionally, the parties may still be taking and evaluating discov-
ery until shortly before trial. For these reasons, a prohibition on
rule 68 offers for ninety days before trial is too long. The next
proposal should allow rule 68 offers to be made routinely as late as
forty-five days before trial. Moreover, to accommodate unusual
circumstances, the rule should give courts discretion, upon good
cause shown, to allow offers to be extended to less than forty-five
days before trial.17® A late settlement, after all, may still be better

166. If the 30-day response period is insufficient in a particular case, the offeree can
protect himself by rejecting the offer and making a counteroffer after he has con-
ducted enough discovery and investigation to evaluate his position. If the terms of the
counteroffer are close to the terms of the rejected offer, the original offeror (now the
counterofferee) is likely to accept the counteroffer unless conditions have changed
dramatically since the initial rejection.

167. Judges presumably will consider all pertinent factors in determining whether
to shorten the time for responding to a rule 68 offer. However, to guard against exces-
sive judicial zeal to settle cases, this author suggests a minimum response time of
seven days for all cases. See infra note 347 and accompanying text.

168. 1984 Proposal, supra note 5, at 432 (sentence 1). The 1984 proposal also al-
lowed counteroffers as late as 75 days before trial. Id. The Advisory Committee
hoped these time limits would encourage parties “to consider settlement seriously at a
reasonably early stage in the litigation after enough discovery has been had to ap-
praise the strengths and weaknesses of a claim or defense.” Id., advisory committee
note at 434.

169. Often, completion of discovery may not occur until about three or four weeks
before the scheduled trial date. See Urbom, Calendar Control — Organizing the Flow
of Cases (1973), in SEMINARS FOR NEWLY APPOINTED UNITED STATES DISTRICT JUDGES
18, 19 (Fed. Jud. Center 1976) (recommending a final pretrial conference about 10
days before trial and a discovery cut-off date about two weeks before the conference).

170. Because the litigants and the court often benefit even if a case settles shortly
before trial, it would be unwise to set a standard higher than good cause shown. See,
e.g., FED. R. CIv. P. 16(e) (allowing a modification of pretrial orders to prevent “mani-
fest injustice”). However, courts should not construe good cause so leniently that par-
ties ignore the 90-day deadline and revert to the undesirable practice of waiting until
the last minute to make offers. See supra notes 25-27 and accompanying text.
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than no settlement.

2. Allowing All Parties to Make Offers

The proposal to allow all parties to make rule 68 offers is a criti-
cal component for a fair and effective rule and should remain in
any future proposal.l?

B. The 1984 Proposal’s Unsatisfactory Standard for Imposing
Sanctions

The existing rule employs a bright line, mathematical test for
imposing sanctions: Is the judgment obtained by the offeree more
favorable than the rejected offer?1%2 If not, sanctions are
mandatory.1?3

The 1984 proposal replaces the existing mathematical standard
with a flexible, multifactored standard. Specifically, the 1984 pro-
posal imposes rule 68 sanctions if “the court determines that an
offer was rejected unreasonably, resulting in unnecessary delay
and needless increase in the cost of the litigation . . . 174

Thus, in polar opposition to the existing rule, the 1984 proposal
ignores both the amount of the final judgment and comparison of
that judgment to the rejected offer. The standard for sanctions
under the 1984 approach is simply whether an offer was rejected
unreasonably.1?

To guide courts in determining whether an offeree rejected an
offer unreasonably, the 1984 proposal instructs courts to “consider
all of the relevant circumstances at the time of the rejection,” in-
cluding six factors specifically enumerated in the proposed rule 176

171. For a review of the inequities in the current rule, nearly all of which favor
defendants, see supra text accompanying notes 25-29.

172. See FED. R. CIv. P. 68 (sentence 4).

173. See id.

174. The phrase “unnecessary delay or needless increase in the cost of the litiga-
tion” is identical to language in rules 11 and 26(g), FED. R. CIv. P. 11, 26(g). The
Advisory Committee apparently uses that phrase to express rule 68’s purpose: it is a
sanctions provision rather than a fee-shifting provision. In his letter of transmittal
forwarding the 1984 Proposal draft of rule 68 to the Committee on Practice and Proce-
dure of the Judicial Conference of the United States, former Advisory Committee
Chairman Walter Mansfield asserted that the 1983 proposal had been criticized by
some as violative of the Rules Enabling Act. See 1984 Proposal, supra note 5, at 424,
Judge Mansfield stated:

Our Committee, without taking any position regarding the validity of
these objections, believes that they are met by the present proposal, which
is clearly procedural and does not provide for attorney’s fee shifting but
authorizes imposition of a sanction based on the creation of unnecessary
delay and needless increase in the cost of litigation.

Id. But see H.R. REP. No. 422, 99th Cong., 1st Sess. 13.

175. 1984 Proposal, supra note 5, at 433 (sentence 7) (emphasis added). The phrase
“an appropriate sanction” tracks the language of rules 11 and 26(g). Id., advisory com-
mittee note at 435. Unlike rules 11 and 26(g), however, sanctions under rule 68 would
be discretionary. Rules 11 and 26(g) state that an appropriate sanction “shall” be im-
posed when the rules are violated. In contrast, the 1984 proposal provides that the
court “may” impose an appropriate sanction if an offer has been unreasonably re-
jected. Id.

176. Id., at 433 (sentence 8) (emphasis added). In determining the amount of any
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Measured against the fundamental goals and objectives of rule
68, the 1984 proposal’s standard is not satisfactory. Because the
standard determines whether a rejection will result in sanctions,
the overriding goal in devising a standard should be maximum ob-
jectivity. Objectivity is essential to avoid extensive collateral liti-
gation.?™ Discretion and flexibility introduce subjectivity and
generate collateral litigation: the more discretion courts have, the
more lawyers tend to debate the exercise of that discretion.

A standard that triggers sanctions based upon an unreasonable
rejection would make the problem of collateral litigation espe-
cially severe. The reasons for this are worth exploring in detail.

1. The Undue Complexity of a Reasonableness Standard

The unreasonable-rejection standard is extraordinarily compli-
cated. To begin with, reasonableness is subjective, varying from
judge to judge and case to case. Reasonableness also requires a
complex inquiry. What is reasonable in each situation depends on
all relevant circumstances, and cannot be boiled down to any pat
formula.l”® Accordingly, the 1984 proposal mandated a multi-
JSactored analysis of reasonableness: it required courts to consider
at least six separate factors in each case.r™ Some of these factors,
such as the closeness of the questions of fact and law or the relief
the plaintiff could reasonably have expected to obtain if he pre-
vailed, are themselves highly subjective, complex, and dependent
on many subfactors.l8 Moreover, because the 1984 proposal

sanction to be imposed, the proposal directs the court “also” to consider the four fac-
tors listed in the third paragraph. The word “also” can refer only to the factors used
to assess whether an offer was unreasonably rejected — namely, all of the relevant
circumstances at the time of the rejection, including the six factors enumerated in the
second paragraph of the proposal. See id. (sentences 8 & 9).

177. “Collateral litigation” might be defined as litigation about the conduct of the
litigation, as opposed to litigation about the merits of the case. One cannot seriously
argue that allowing courts discretion to adjust time limits, see supre text accompany-
ing notes 151-54, 167 & 170, would cause extensive collateral litigation. Although all
discretion causes some collateral litigation, any problem caused by motions to adjust
time limits would be de minimis. The circumstances justifying a deviation from the
normal time limits would be of record or readily apparent. Moreover, because sanc-
tions would not directly follow from a ruling on a motion to alter time limits, parties
would seldom fiercely litigate motions to adjust time limits.

178. NAACP Fund Comments on 1984 Proposal, supra note 92, at 11-13.

179. 1984 Proposal, supra note 5, at 433 (sentence 8).

180. Id. (sentence 7). Determining the relief the plaintiff could reasonably have
expected to obtain if he prevailed, for example, would require the court to predict —
as of the time of the rejection — the most probable jury verdict at trial. Predicting
jury verdicts is almost witcheraft. See, e.g., H. MILLER, ART OF ADVOCACY — SETTLE-
MENT §§ 4.00-4.15 (1984) (“Both juries and courts are far less predictable than we
would like to believe. Consequently, determining the value of a case is an art difficult
even for the seasoned and prudent counsel.”); Wallach, Settlement in e Personal In-
jury Case: The Imperfect Art, 5 LITIGATION, Fall 1978, at 35, 39 (asserting that the fear
of uncertainty accompanying the prospect of trial may affect the decision to settle).
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required courts to consider all relevant circumstances at the time
of the rejection, the inquiry was open-ended. In most cases, a
court would have needed to consider factors beyond the six articu-
lated in the rule,'8! and adequate consideration of each relevant
factor might well exceed judicial capacity.182

The 1984 proposal compounded the problem by requiring a
retrospective determination of unreasonableness, based on the cir-
cumstances at the time of the rejection, not at the time of the
motion for sanctions.’®2 This retrospective standard would have
required courts to reconstruct the state of the facts and the law at
a past point in time, a task that is elusive and time consuming.

2. Subjectivity Under a Reasonableness Standard

The extreme subjectivity of a reasonableness standard would
exacerbate the problems of complexity, because a reasonableness
standard would allow motions for sanctions that could not be
made under the existing rule. Under the purely mathematical
test of the existing rule, a motion for rule 68 sanctions is permis-
sible only if the judgment obtained by the offeree is not more
favorable than the rejected offer.18¢ However, under an unreason-
able-rejection standard, an offeror could move for sanctions even
if the offeree won a judgment at trial more favorable than the
rejected offer.185 Given the opportunity for winning heavy sanc-
tions, many lawyers would move for rule 68 sanctions whenever
they could argue in good faith that an offer had been rejected
unreasonably.

3. Secrecy and the Need for Substantial Discovery

Because most motions for sanctions under the Federal Rules
can be decided by examining factors that appear in the record, lit-

181. For example, in most cases a court generally would want to consider whether
the rejection was made frivolously, in bad faith, or for any improper purpose; whether
the offeree made a reasonable offer or counteroffer at any point in the litigation;
whether the offeree caused additional delays in the litigation after rejecting the offer
in question; the difference between the amount of the offer and the judgment finally
entered; and whether the offeree seriously evaluated the offer when it was made, as
opposed to waiting until after trial to make a post hoe, self-serving evaluation. The
particular circumstances of various cases may present other factors to consider.

182. Because the imposition of heavy sanctions is usually accompanied by a state-
ment of reasons, writing the opinions analyzing each relevant factor would occupy a
substantial amount of judicial time. The danger is that courts may avoid this ex-
traordinary demand on their time by (1) looking to some shortcut, such as a naked
comparison between the offer and the judgment; (2) skipping over some of the more
difficult factors; (3) analyzing all of the factors quickly or simplistically; or (4) refus-
ing to impose sanctions except in egregious cases. The rule will not work well if any
of these scenarios becomes commonplace, as they well might if the rule is too
cumbersome.

183. 1984 Proposal, supra note 5, at 433 (sentence 8).

184. FED. R. C1v. P. 68 (sentence 4).

185. See infra notes 175-76 and accompanying text. Indeed, a strong argument can
be made that a lawyer’s failure to move for sanctions under the 1984 proposal would
constitute malpractice. Because the 1984 proposal is a de facto fee-shifting statute,
any lawyer who failed to file a colorable motion for sanctions would be as derelict as a
lawyer who failed to file a fee petition under 42 U.S.C. § 1988 (1982).
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tle additional discovery is ordinarily necessary or allowed.!8¢6 In
contrast, the reasonableness of a rejection under the 1984 proposal
will turn on facts that are off the record and shrouded in se-
crecy.187 Secrecy is a hallmark of the negotiation process: lawyers
generally conceal the substance of their negotiations from the
court and the juryl®® and closely shield their bottom-line evalua-
tions of cases from each other.'®® Consequently, a meaningful
hearing on the reasonableness of a rule 68 rejection would often
require substantial post-trial discovery.1%® The additional discov-

186. For example, the advisory committee note to FED. R. C1v. P. 11 provides:

In many situations the judge’s participation in the proceedings provides
him with full knowledge of the relevant facts and little further inquiry
will be necessary.

To assure that the efficiencies achieved through more effective opera-
tion of the pleading regimen will not be offset by the cost of satellite litiga-
tion over the imposition of sanctions, the court must to the extent possible
limit the scope of sanction proceedings to the record. Thus, discovery
should be conducted only by leave of the court, and then only in extraordi-

circumstances.
FED. R. Crv. P. 11 advisory committee note (emphasis added).

187. Although not protected by any specific privilege, virtually every phase of the
negotiation process is conducted off the record and concealed from the judge. More-
over, both the attorney’s discussions with his clients concerning a rule 68 offer and the
attorney’s evaluation of the case are protected either by the attorney-client privilege
or as a work product. See supra text accompanying notes 99-102. Although a judge
may learn that settlement negotiations have taken place, the judge usually does not
inquire into the precise substance of the negotiations.

Even if judges do participate in settlement negotiations, the judge typically con-
ducts the negotiations in chambers and off the record. See generally Resnik, Manrage-
rial Judges, 96 HARV. L. REV. 374 (1982) (discussing the difficulty of proving abuse of
judicial power to induce settlements).

188. Presumably, some express provision of the rule will conceal rule 68 negotia-
tions from the court. The 1984 proposal, for example, expressly prohibited parties
from filing rule 68 offers with the court. See 1984 Proposal, supra note 5, 432-33 (sen-
tence 1). The existing rule provides for filing offers with the court only after accept-
ance or after judgment has been entered, FED. R. CIv. P. 68 (sentence 2), and at least
one court has stricken from the record (but not invalidated) a rule 68 offer that the
offeror filed prematurely. See Nabors v. Texas Co., 32 F. Supp. 91, 92 (W.D. La. 1940)
(striking offer from the record but reserving to the offeror the right to make proof of
the offer “at the proper time”). Because FED. R. EVID. 408 generally makes offers of
compromise inadmissible as evidence, the negotiation process under rule 68 would
also be kept secret from the jury.

189. If lawyers did not keep their bottom line evaluations from each other, there
would be no point in negotiating. See H. EDWARDS & J.J. WHITE, THE LAWYER AS A
NEGOTIATOR 112-13 (1977) (noting that negotiation consists of each party concealing
his bottom line while trying to read the other’s).

190. An offeror seeking sanctions would want to know everything about the of-
feree’s reasons for rejecting the offer. Immediately upon filing a motion for sanctions,
most offerors would serve interrogatories and document requests seeking all relevant
information concerning communications between the lawyer and his client, as well as
any relevant notes made by the offeree’s attorney. In resisting the motion for sanc-
tions, the offeree would serve document requests and interrogatories to determine
how the offeror arrived at the terms of the rejected offer, and whether the offeror
expected a more favorable outcome at trial.

These opposing sets of discovery requests would raise serious problems with both
the attorney-client privilege and the work-product protection, and would thus compli-



ery might even be broader than the discovery allowed on the
merits.191

4. Factors Compounding the Problems with the 1984 Proposal

The problems of complexity, subjectivity, and secrecy are inher-
ent in the unreasonable-rejection standard. However, the 1984
proposal compounds these problems by making the rule available
to plaintiffs as well as to defendants and by severely increasing the
rule’s potential sanctions.

Making rule 68 available to plaintiffs will dramatically increase
the use of the rule. In many cases, both parties will make and
reject rule 68 offers, thus allowing both parties to move for sanc-
tions.12 Because the 1984 proposal required courts to judge the
reasonableness of a rejection at the time it was made, courts could
not mechanically wash out competing motions for sanctions, but
would have to weigh the reasonableness of each rejection sepa-
rately.193 This dual determination would double the courts’ work.

Additionally, the potential for extremely heavy sanctions under
the 1984 proposal would encourage offerors to move for sanctions
whenever the court appeared to have the slightest room for discre-
tion. The heavy sanctions would also ensure that opponents

cate the collateral litigation over sanctions with motions for protective orders, see
FED. R. C1v. P. 26(c), and motions to compel discovery, see id. 37(a). In many in-
stances, the court could resolve the privilege and work-product disputes only by re-
viewing the relevant documents in camera, which would further add to the judicial
burdens. E.g, Panter v. Marshall Field & Co., 80 F.R.D. 718, 720 (N.D. IIl. 1978).

191. See Alliance for Justice Comments on 1984 Proposal, supre note 48, at 411.

192. Consider, for example, a case in which the plaintiff has offered to settle for
$55,000 and the defendant has made a counteroffer to settle for $45,000. If the jury
returns a verdict of $50,000, both the plaintiff and defendant may move for sanctions
under rule 68. The plaintiff will argue that the defendant acted unreasonably in re-
fusing to pay $50,000 rather than continuing the litigation in order to achieve a net
gain of only $5,000 over the offer ($55,000 — $50,000 = $5,000). The defendant will
make the same argument in reverse, because the plaintiff gained only $5,000 by re-
jecting the defendant’s offer to settle for $45,000.

In the context of the 1984 proposal, both the plaintiff and the defendant may be
right. If the case was worth $75,000 when the plaintiff offered to settle for $55,000, the
defendant’s rejection was probably unreasonable at that time; but if the value of the
case fell to $30,000 by the time the plaintiff rejected the defendant’s offer to pay
$45,000, then the plaintiff’s rejection was probably also unreasonable.

A similar problem of dual motions for sanctions will occur whenever a verdict falls
in between an offer and counteroffer.

193. Assessing the reasonableness of competing rejections is problematic not only
because the parties rejected the offers at different times, but also because the plaintiff
and defendant had different perspectives on the litigation. These considerations
would force the court into a separate review of each party’s motion for sanctions. For
example, reasonableness depends, in part, on knowledge: the offeree’s assessment of
a factor such as “the relief that might reasonably have been expected if the claimant
should prevail,” 1984 Proposal, supra note 5, at 433 (sentence 8), necessarily depends
on the offeree’s knowledge of the facts and the law at the time of the rejection. This
knowledge, in turn, depends partly on “whether the offeror had unreasonably refused
to furnish information necessary to evaluate the reasonableness of the offer.” Id. It
may well be that the plaintiff shared all discoverable information with the defendant
but the defendant did not share all discoverable information with the plaintiff. More-
over, a rejection may have been based on a good faith misunderstanding of a complex
point of law, a decision not to take certain discovery, or a decision to believe a certain
witness who later turned out to lack credibility.
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would hotly contest these motions.194

C. The Normative Sanction

The most controversial aspect of the 1984 proposal was the elim-
ination of a specific sanction in favor of an undefined “appropriate
sanction.” To determine the amount of an appropriate sanction,
the proposal required courts to consider four specific factors: the
extent of the delay, the parties’ costs and expenses, the interest
that could have been earned, and the burden on the offeree.195
Each of these factors is problematic.

1. The Extent of the Delay

In determining the amount of an appropriate sanction, the 1984
proposal required the court to consider the extent of the delay.19%
Although “delay” was not defined or explained either in the rule
itself or in the advisory committee note, the term presumably
referred to the length of time the offeree could reasonably have
expected the litigation to take from the rejection of an offer to the
entry of final judgment.197

Delay is superficially an attractive factor because a party who

194, If the final judgment is low, the stakes on the motion for sanctions might
exceed the amount of the judgment. Indeed, it is not hard to find examples of cases in
which post-offer attorneys’ fees and other expenses claimed by the plaintiff greatly
exceed the amount of the plaintiff’s judgment at trial. Seg, e.g., Marek v. Chesny, 105
S. Ct. 3012, 3014 (1985) (judgment of $60,000; respondent claimed post-offer costs and
fees of $139,692); Bitsouni v. Sheraton Hartford Corp., 33 Fair Empl. Prac. Cas. (BNA)
894, 899, 903 (D. Conn. Aug. 2, 1983) (judgment of $171.10; defendant claimed post-
offer costs and fees of approximately $4,700); Firm Wins $2,500 for Client, Awarded
$55,000 Counsel Fee, N.Y.L.J., June 27, 1985, at 1, col. 1 (civil rights case). Justice
Rehnquist, expressing concern over the magnitude of attorneys’ fees in relation to
judgments at the oral argument in Marek v. Chesny, asked: “Well, how can a court
award $173,000 attorney’s fees where all the plaintiff recovered was $60,000? Don't
the attorney’s fees have to bear some proportion to the value of what was recovered?”
Chesny v. Marek, oral argument at 7 (Dec. 5, 1984). The Supreme Court apparently
intends to address the relationship between damages and fees during its 1985 Term,
because it has granted review in a case where a $33,000 damage award led to a $243,343
fee award. See City of Riverside v. Rivera, 679 F.2d 745, 796 (Sth Cir. 1982), vacated,
461 U.S. 952 (1983), later proceeding, 763 F.2d 1580 (9th Cir.), cert. granted, 106 S. Ct.
244 (1985).

195. 1984 Proposal, supra note 5, at 433 (sentence 9).

196. Id. (sentence 9 (1)).

197. The advisory committee note mentions delay several times but neither defines
it nor gives any guidance for determining the extent of the delay. However, the pro-
posal itself refers to “the amount of the additional delay . . . the offeror reasonably
would be expected to incur if the litigation should be prolonged” as a factor to be
considered in deciding whether an offer was rejected unreasonably. Id. (sentence 8).
The proposal also refers to “unnecessary delay.” Id. (sentence 7). Thus, the delay to
be considered in calculating sanctions under rule 68 might include only part of the
time between the rejection of the offer and the entry of judgment unless all delay
following an unreasonable rejection would always be “unnecessary.” Deciding what
time to eliminate from the period between rejection and judgment would be tricky.



unreasonably rejects a settlement offer is in a sense responsible
for all additional time expended on the case. Yet, despite the old
bromide that justice delayed is justice denied, the extent of the
delay should not be considered in determining an appropriate
sanction. Delay alone does not damage an offeror.198 Indeed, de-
lay may benefit offerors who are defendants, because delay allows
defendants to earn interest on their money for a longer time.19°
Only the court would be automatically damaged by delay;2°° how-
ever, rule 68 should not require the offeree to pay the offeror for
damage suffered by the court. Moreover, including a factor of de-
lay increases complexity by requiring courts to determine the part
of the delay caused by the rejection, rather than by the offeror’s
own conduct or by the court.2? Delay may also be quite unpre-
dictable at the time of a rejection, thus making it an unfair factor
to consider.

Finally, delay by itself is not quantifiable in monetary terms and
thus provides little or no guidance for determining an appropriate
sanction. Even if a court could determine the precise amount of
delay caused by the rejection rather than by other factors, the
court could not readily translate this delay into a dollar amount.
Accordingly, the factor of delay should not be an independent fac-
tor in future drafts of rule 68. If the failure to settle damages the
court, however, a fine payable directly to the court might be
appropriate.202

198. Obviously, delay causes the parties to spend additional money and may cause
the plaintiff to lose interest. But these costs and expenses are considered separately
in another factor. See id. (sentence 9 (2)-(3)); infra text accompanying notes 203-05.
However, delay alone is not inherently damaging to the parties, and therefore cannot
logically be justified as an independent factor for determining sanctions.

199. For example, suppose a defendant made a rule 68 offer to settle for $100,000,
which was rejected, and the defendant went on to lose $99,000 two years later at trial.
The defendant may actually be better off, in strictly financial terms, than he would
have been if the case had gone to trial only two months after the plaintiff rejected the
offer. (This assumes that the defendant is not required to pay prejudgment interest,
or that prejudgment interest is assessed at a lower rate than the defendant has earned
on his money. It also disregards the costs, expenses, and attorneys’ fees of continued
litigation and trial, because those costs would be considered by the court in the second
factor of the 1984 proposal). Why should courts sanction the plaintiff for causing a
delay if the delay benefited the defendant? The defendant would in effect recover
twice — once in extra interest, and again in the form of a rule 68 sanction.

200. A delay in settlement requires a court to continue an active role in the litiga-
tion. For example, a court will generally hold additional pretrial conferences, hear
additional pretrial motions, and review various papers filed in the case. If the suit
does not settle, the court will also have to conduct a trial and hear post-trial motions.
All of these proceedings are expensive. See Burger says lawyers need new way to
wage “Tegal warfare,” Chi. Daily L. Bull.,, May 14, 1985, at 2, col. 1 (cost of operating
federal district court during trial is about $565 per hour).

201. For a discussion of the problems of determining the cause of delay in the con-
text of awarding prejudgment interest, see infra note 235.

202. If the drafters intend the factor of delay to encompass costs incurred directly
by the court, those costs could properly be reflected in an appropriate sanction — a
fine payable directly to the court. Although nothing in the 1984 proposal or its advi-
sory committee note expressly authorizes a sanction in favor of the court, a fine paya-
ble to the court would certainly fit into the elastic rubric of “an appropriate sanction.”
See 1984 Proposal, supra note 5, at 433 (sentence 8).

There is sound authority for requiring a party to pay a fine into the court as punish-
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ment for unreasonable conduct in settlement negotiations. An excellent recent ex-
ample is Eash v. Riggins Trucking, Inc., 757 F.2d 557 (3d Cir. 1985) (en banc). In Eash,
the court considered “an issue important to judicial administration, namely, whether
a district court may order an attorney to pay to the government the cost of impaneling
a jury for one day as a sanction for the attorney’s abuse of the judicial process.” Id. at
559. The defendant’s attorney abused the judicial process by failing to settle until the
day of trial, even though the plaintiff had repeatedly tried to contact the defendant
regarding settlement possibilities during the week preceding the trial. Jd. The dis-
trict court considered settlement on the eve of trial “unjustified,” and ordered the
attorney to pay $390 to the Clerk of the Court to cover the cost of summoning jurors
on the day of trial. Id. at 571-72 (presenting text of district court’s order). The Third
Circuit approved the sanction in principle as a valid exercise of the district court’s
inherent power to manage its affairs “so as to achieve the orderly and expeditious
disposition of cases.” Id. at 564 (quoting Link v. Wabash R.R., 370 U.S. 626, 630-31
(1962)). In approving the sanction, the Court overruled Gamble v. Pope & Talbot,
Inec., 307 F.2d 729 (3d Cir.) (en banc), cert. denied, 371 U.S. 888 (1962). Eash, 757 ¥.2d
at 568. The Third Circuit explained:

In Gamble this Court essentially was concerned with the imposition of a
fine unrelated to any actual consequence of counsel’s conduet and that
knew no bounds other than each individual judge’s notion of an appropri-
ate penalty warranted by a counsel’s misdeeds. The present case is signifi-
cantly different in that the district court tied its sanction to specific costs
that bore a direct relationship to the alleged misconduct and thus offered a
nexus and a limit.

Eash, 157 F.2d at 565 (emphasis added). However, the Third Circuit also conditioned
the sanction upon appropriate procedural protections, holding that the district court’s
jmposition of a sanction without providing the sanctioned attorney notice and an
opportunity to be heard violated due process. The court therefore remanded for an
appropriate hearing. Id. at 570-71.

The Ninth Circuit reached a similar result outside the settlement context. See Mi-
randa v. Southern Pac. Transp. Co., 710 F.2d 516 (9th Cir. 1983). In Southern Pacific,
the district court found pretrial documents submitted by both attorneys to be “totally
unsatisfactory” and violative of the local rules governing pretrial submissions. Id. at
518. The court therefore fined the attorneys $250 each pursuant to another local rule
that required district courts to penalize rules violations by subjecting “the offending
party and his attorney, at the discretion of the court, to appropriate discipline includ-
ing the imposition of costs and such attorney’s fees to opposing counsel as the court
may deem proper under the circumstances.” Id. at 518, 520 n.7 (quoting local rule)
(emphasis by the court). The court of appeals upheld the local rule, stating: “We see
no reason to preclude the use of reasonable monetary sanctions against attorneys for
violations of local rules when they are the offending parties. This may well be more
appropriate on many occasions than penalizing the parties for the failures of their
counsel.” Id. at 521. As in Eash, however, the court remanded to give the sanctioned
attorneys notice and an opportunity to be heard. Id. at 523.

At least three other cases also illustrate judicial power to levy a reasonable fine
payable directly into the court for conduct that hampers the administration of justice.
See Carlucci v. Piper Aircraft Corp., 775 F.2d 1440, 1453-54 (11th Cir. 1985) (remand-
ing $10,000 fine for an accounting, but leaving open the possibility that the fine could
be payable directly to the court); Martinez v. Thrifty Drug and Discount Co., 593 F.2d
992, 993-94 (10th Cir. 1979) (affirming an order requiring the plaintiff and her counsel
to cover the costs of summoning jurors because a late settlement violated a local rule);
In re Sutter, 543 F.2d 1030, 1032-36 (2d Cir. 1976) (affirming a fine against an attorney
to cover part of the jury costs when attorney withdrew from the case on the day of
trial).

These decisions demonstrate courts’ power to sanction abusive settlement practices
by requiring the offending attorneys or their clients or both to pay a fine directly into
the court, provided that (1) the fine bears a reasonable relationship to the costs actu-
ally incurred by the court, and (2) the offending parties had notice and an opportunity
to be heard. Rule 68 could satisfy this standard by providing that appropriate sanc-

1985] 39



2. Parties’ Costs and Expenses, Including Any Reasonable
Attorneys’ Fees Incurred by the Qfferor as a Result
of the Offeree’s Rejection

In response to the blunt criticisms of the 1983 proposal,2°® the
amount of the offeror’s post-rejection attorneys’ fees was only one
of several factors in determining sanctions, and not an automatic
sanction.2¢ Nevertheless, including attorneys’ fees even as a fac-
tor for determining sanctions sparked vigorous arguments against
the 1984 proposal.205

a. Problems Resulting from the Threat of Fees

One set of arguments focused on ill effects stemming from the
mere threat that a court might order an offeree to pay his oppo-
nent’s attorneys’ fees. This threat would sometimes chill merito-
rious litigation by forcing settlements on plaintiffs who could not
afford the downside risk of paying defendants’ attorneys’ fees.
The burden would fall especially hard on civil rights plaintiffs and
contingency-fee plaintiffs, many of whom could not pay even their
own attorneys. In civil rights cases, therefore, the threat of attor-
neys’ fees would contradict the policy of fee-award statutes
designed to encourage meritorious civil rights litigation. In con-
tingency-fee cases, similarly, the threat of attorneys’ fees would
undermine the fundamental premise of the contingency-fee sys-
tem: anyone with a meritorious suit should be able to hire a law-
yer even if the plaintiff cannot afford to pay fees unless he wins.

The threat of attorneys’ fees would also chill zealous advocacy.
No lawyer would want to anger a judge who could later order his
client to pay the opponent’s fees. Similarly, the power to award
attorneys’ fees under rule 68 would give judges enormous leverage
to coerce settlements.

Finally, the threat of attorneys’ fees would increase the fre-
quency and intensity of motions for sanctions because the stakes
would be enormous.

b. Problems Resulting from the Actual I'mposition of Fees

A second set of arguments against attorneys’ fees focuses on the
legal and practical problems arising when courts actually impose
the sanction of attorneys’ fees. In civil rights cases, opponents

tions for violating rule 68 may include fines payable to the court to cover costs in-
curred directly by the court as a result of the rejection. The costs could include jury
costs (unless paid by one of the parties), as well as the reasonable value of the directly
related trial and pretrial activities of the judge, the court reporter, the bailiff, and
other court personnel.

For a further discussion of the notice requirements for imposing fines payable to
the court, see infra note 220.

203. See supra text accompanying notes 61-80.

204. See 1984 Proposal, supre note 5, at 433 (sentence 9).

205. Although this Article has briefly reviewed the arguments against attorneys’
fees as a potential rule 68 sanction, see supra text accompanying notes 91-94, this sec-
tion amplifies the arguments because of their immense importance.
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argued, requiring the plaintiff to pay the defendant’s fees would
violate the Rules Enabling Act unless the plaintiff’s decision to
continue litigating was frivolous, vexatious, or unreasonable.206
The same opponents argued that the sanction of fees was totally
one-sided: because a prevailing civil rights plaintiff is already

206. Although the Supreme Court could have resolved the Rules Enabling Act is-
sue in Marek v. Chesny, 105 S. Ct. 3012 (1985), the Court sidestepped the issue by
holding that there was no conflict between rule 68 and section 1988. Indeed, the ma-
jority refers to rule 68 as a fee-shifting device only once: “The District Court refused
to shift to respondent any costs accrued by petitioners. Petitioners do not contest that
ruling.” Id. at 3014 n.1.

It is important to note that earlier decisions such as Christiansburg Garment Co. v.
EEQC, 434 U.S. 412, 421 (1978), and Hensley v. Eckerhart, 461 U.S. 424, 429 n.2 (1983),
do not answer the Rules Enabling Act question if the sanctioned offeree is the prevail-
ing plaintiff. Christiansburg and Hensley addressed only the circumstances under
which section 1988 fees could be awarded to a prevailing defendant (where plaintiff’s
suit was vexatious, frivolous or brought to harass or embarrass defendant); they did
not establish standards for awarding fees to a losing defendant. Moreover, section
1988 itself — like most other fee-shifting statutes — authorizes an award of fees only
to a prevailing party, 42 U.S.C. § 1988 (1982), and the Supreme Court has implied that
a losing party is never entitled to statutory attorneys’ fees, even in exceptional cir-
cumstances, see Ruckelshaus v. Sierra Club, 463 U.S. 680, 692 (1983). Thus, unless the
phrase “prevailing party” is twisted so that a plaintiff who wins his suit after unrea-
sonably rejecting a settlement offer is considered the prevailing party only for pre-
offer work and the defendant is considered the prevailing party for all post-offer work
— an interpretation Justice Brennan suggests might result from the majority’s opin-
jon in Marek, see 105 S. Ct. at 3024 n.16 (Brennan, J., dissenting) — section 1988 would
apparently never allow a losing defendant to receive attorneys’ fees from a prevailing
plaintiff, unless the plaintiff had conducted the litigation in bad faith. See Roadway
Express, Inc. v. Piper, 447 U.S. 752, 766 (1980). But see Crossman v. Marcoccio, 108
F.R.D. 433, 435-37 (D.R.I. 1985) (assessing defendants’ attorneys’ fees against prevail-
ing plaintiffs who “whimsical[ly]” rejected defendants’ rule 68 offer).

In light of Hensley and Christiansburg, therefore, it would appear that an amended
rule 68 could require a prevailing plaintiff to pay a losing defendant’s attorneys’ fees
only if (1) the right to attorneys’ fees under federal fee-shifting statutes is considered
“procedural,” so that rule 68 would not be infringing on any “substantive” right, or (2)
shifting attorneys’ fees from a prevailing plaintiff to a losing defendant can be justi-
fied by some other doctrine, such as inherent judicial powers. For a discussion of
courts’ inherent powers, see infra text accompanying notes 220-25.

The Advisory Committee debated the Rules Enabling Act question in two nonpub-
lic memoranda. See Mansfield & Miller, Proposed Amendment of Rule 68 — Back-
ground Memorandum 7-8 (Apr. 15, 1984) (asserting that resolution between the
Committee’s powers and the Rules Enabling Act is unlikely) [hereinafter cited as
Background Memorandum]; Mansfield, Memorandum Re: Whether the Proposed
“Attorneys’ Fee” Amendment of Rule 68 Complies with the Rules Enabling Act, 28
U.S.C. § 2072 at 4 (June 14, 1983) (concluding that because of the proposal’s regulatory
purpose, the Supreme Court’s preference for classifying civil rules as procedural, and
the enactment procedure in general, the proposed 1983 amendment of rule 68 com-
plied with the terms of the Rules Enabling Act) (copy on file with the author). The
Advisory Committee’s present official position is that the 1984 proposal is “clearly
procedural” because it “does not provide for attorney’s fee shifting but authorizes im-
position of a sanction based on the creation of unnecessary delay and needless in-
crease in the cost of litigation.” Letter from Hon. Walter Mansfield (then Chairman
of the Advisory Committee on Civil Rules) to Hon. Edward Gignoux (Sept. 15, 1984),
reprinted in 102 F.R.D. 407, 424 (1984). But see H.R. REP. No. 422, 99th Cong., 1st
Sess. 13.



entitled to an award of fees,2°7 ordering a defendant to pay the
plaintiff’s post-offer fees after unreasonably rejecting a rule 68 of-
fer would give the plaintiff nothing new.208

Opponents further argued that using a rule of procedure to shift
fees would violate the constitutional limits on judicial power, un-
less the sanctioned party had acted in bad faith or oppressively.209

The critics also raised several practical problems. The formida-
ble task of calculating attorneys’ fees would substantially increase
the burden on the courts.21® In addition, the sanction of attorneys’
fees would in many cases greatly outweigh the sin of unreasonable
rejection, especially if the offeree had rejected the offer in good
faith and on the advice of counsel.2!l Indeed, if counsel had

207. A prevailing civil rights plaintiff is ordinarily entitled to an award of attor-
neys’ fees “unless special circumstances would render such an award unjust.”
Newman v. Piggie Park Enters., 390 U.S. 400, 402 (1968).

208. Opponents emphatically attacked the 1984 proposal on this ground. See Alli-
ance for Justice Comments on 1984 Proposal, supra note 48, at 17-18; ACLU Com-
ments on 1984 Proposal, supra note 92, at 6 n.4.

To respond to the argument that the 1984 proposal’s approach gives plaintiffs noth-
ing, the drafters could make plain that prevailing plaintiffs could recover double their
post-offer attorneys’ fees under rule 68 in addition to any fee award under 42 U.S.C.
§ 1988 whenever a defendant unreasonably rejected a rule 68 offer of settlement. The
separate fee award under rule 68 would be justified as a deterrent to unreasonable
rejections of rule 68 offers in the future. Cf. Note, The Emerging Deterrence Orienta-
tion in the Imposition of Discovery Sanctions, 91 HARvV. L. REv. 1033, 1049-54 (1978)
(positing the extension of FED. R. Civ. P. 37 sanctions to unintentional discovery
abuses and discussing its deterrence implications). Moreover, the “double” recovery
of post-offer sanctions would be awarded to the parties who suffered the anxiety of
continued litigation, not to the attorneys.

209. In Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 257-59 (1975),
the Supreme Court reaffirmed the general rule that, absent an applicable fee-shifting
statute or an enforceable contract, litigants must pay their own attorneys’ fees. How-
ever, the Court recognized several well-established exceptions stemming from the in-
herent power of the courts, including the power to award fees “when the losing party
has ‘acted in bad faith, vexatiously, wantonly, or for oppressive reasons. . . .’” Id. at
258-59 (citations omitted).

Conduct that is merely unreasonable, such as the unreasonable rejection of a settle-
ment offer, ordinarily would not rise to the level of bad faith or vexatious, wanton, or
oppressive conduct. See Mansfield & Miller, Background Memorandum, supre note
206, at 7-8. In his dissent in Marek, however, Justice Brennan stated: “[T]he assess-
ment of fees against parties whose unreasonable conduct has violated the rules of
litigation falls comfortably into the courts’ authority to administer ‘remedy and re-
dress for disregard or infraction’ of those rules. . . .” Marek, 105 S. Ct. at 3032 (quot-
ing Sibbach v. Wilson & Co., 312 U.S. 1, 14 (1941)) (Brennan, J., dissenting) (emphasis
in original).

210. See generally M. DERFNER & A. WOLF, COURT AWARDED ATTORNEY FEES
9 15.03 (1984) (providing a general idea of the complexity of calculating attorneys’
fees) The problems of calculating statutory attorneys’ fees are so great that the
Supreme Court has been forced to address the issue in five recent opinions. See
Marek v. Chesny, 105 S. Ct. 3012, 3017-18 (1985); Webb v. County Bd. of Educ., 105 S.
Ct. 1923, 1928-29 (1985); Smith v. Robinson, 104 S. Ct. 3457, 3471-72 (1984); Blum v.
Stenson, 465 U.S. 886, 892-96 (1984); Hensley v. Eckerhart, 461 U.S. 424, 433-34 (1983).
These decisions address the appropriate amount of an award of attorneys’ fees in civil
rights cases, in which courts now must calculate fees. However, the 1984 proposal
would require courts to calculate fees whenever offers were unreasonably rejected,
even in cases not involving statutory attorneys’ fees. See 1984 Proposal, supra note 5,
at 433 (sentence 9). This rule would increase courts already burdensome involvement
with fee awards.

211. Because few laymen can evaluate cases and settlement offers, most parties
rely largely or exclusively on their lawyers’ advice in deciding whether to accept or
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recommended the rejection, the heavy sanction of attorneys’ fees
might lead the offeree to sue his lawyer for malpractice.?12

The Advisory Committee responded to critics by insisting that
the 1984 proposal was not a fee-shifting rule;?!3 rather, attorneys’
fees would be only one of many factors courts would consider in
devising sanctions.24 The Committee also implied that critics
should not worry about attorneys’ fees because courts would not
usually impose fees, even when a court found a rejection
unreasonable.?15

This argument is unconvincing and largely ignores problems
arising from the mere threat of attorneys’ fees.216 Lawyers ordi-
narily advise their clients of the worst possible result.2!? If a client
cannot afford the worst result, he may feel coerced to settle a suit,

reject settlement offers. Yet the 1984 proposal, like the existing rule, allows sanctions
only against an offeree, not the attorney. This contradicts the Federal Rules’ usual
formula that allows sanctions against the party or the attorney or both. See, e.g.,, FED.
R. Crv. P. 11, 26(g), 37(a)(4), 56(g). But see FED. R. CIV. P. 30(g) & 37(c) (providing for
sanctions only on offending party, not on attorney).

It would seem extremely harsh to require a party to pay personally the opposing
party’s post-offer attorneys’ fees if the rejection was based primarily on a lawyer’s
advice. A sanction would seem especially unjust if a client desired to accept the offer
but rejected it based on his lawyer’s recommendation. Although the drafters of rule
68 can partly alleviate this unfairness by allowing sanctions against attorneys as well
as parties, attorneys might then become overly cautious and advise clients to accept
questionable offers. The root of the problem is that the heavy sanction of attorneys’
fees distorts rational decision making.

212. See, e.g., Note, The Proposed Amendment to Federal Rule of Procedure 68:
Toughening the Sanctions, 70 IowA L. REV. 237, 260-61 (1984) (suggesting that attor-
neys could be sued for malpractice not only for advising clients to reject offers in cases
that turn out badly, but also for failing to make rule 68 offers in cases that turn out
well); N.Y.C. Bar Ass’'n Comments on 1984 Proposal, supra note 92, at 7 (lawyers will
be foreced to disclose clients’ confidences to defend against malpractice claims);
NAACP Fund Comments on 1984 Proposal, supra note 92, at 32 (rule will inevitably
create conflicts between attorneys and clients and enmesh courts in review of settle-
ment advice).

213. See supra note 209. The Advisory Committee does not officially respond to
specific public comments, but its views can be gleaned from the statements of its
members at public hearings and in various internal memoranda.

214. See San Francisco Hearings on 1984 Proposal, supra note 19, at 120-22 (ex-
change between Judge Walter Mansfield and Professor Judith Resnik).

215. See id. 100-01, 117 (statement of Judge Mansfield).

216. The Deputy Administrative Assistant to Chief Justice Warren Burger be-
lieves that this author’s criticisms of the Advisory Committee regarding fee-shifting
“do not give [the committee] quite enough credit.” Letter from Douglas McFarland to
the author (Sept. 4, 1985). However, the Advisory Committee’s own internal memo-
randa on the subject of fee-shifting give no attention to the problems the threat of
attorneys’ fees pose as a rule 68 sanction. See, e.g, Mansfield & Miller, Background
Memorandum, supra note 206, at 8, 10-11 (asserting that new standard of unreasona-
ble rejection would protect against any possible abuse of judicial power regarding
sanctions, and asserting that the chilling effect of potentially heavy sanctions on impe-
cunious and contingent-fee plaintiffs is “somewhat exaggerated”).

217. D. BINDER & S. PRICE, LEGAL INTERVIEWING AND COUNSELING: A CLIENT-
CENTERED APPROACH 160 (1977).



even on unfavorable terms.218 Thus, attorneys’ fees are not fitting
as a potential sanction in every case, and should never be imposed
for rejections made in good faith.

On the other hand, rule 68 should deter frivolous and bad faith
conduct, and compensate the victims of frivolous or bad faith con-
duct. The sanction of attorneys’ fees has long been considered an
appropriate penalty for frivolous, bad faith, or otherwise improper
conduct. Rule 68 should follow this precedent by authorizing fee-
shifting for rejections found to be frivolous, in bad faith, or for any
other improper purpose.?’® The rule would thus notify litigants
when a refusal to settle might yield a sanction of fees.220 At the

218. Burt Neuborne, National Legal Director of the ACLU, put the matter this

way:

Given the vulnerability of civil rights clients to even a small award of fees

or costs against them, I would be forced to reduce my estimate of an ac-

ceptable settlement to reflect the enormous risk my client would run if

the offer were rejected. Indeed, once I informed my clients of the risk

they ran under the proposed Rule 68, I am absolutely certain that the vast

bulk of civil rights plaintiffs would be too frightened to do anything else

but accept the offer . . . . Whenever a conscientious lawyer for the plain-

tiff harbors any doubt about a case’s outcome — and in the uncertain

world of civil rights litigation, that is always — counsel could not, in good

faith, risk poor and vulnerable clients by exposing them to personal liabil-

ity even though counsel believes the settlement offer is unreasonably low.
Statement of Burt Neuborne, Legal Director, American Civil Liberties Union, before
the Committee on Rules of Practice and Procedure of the Judicial Conference of the
United States Concerning Proposed Rules 68 and 83 (Jan. 18, 1984), reprinted in THE
NEW AND PROPOSED FEDERAL RULES OF CIVIL PROCEDURE 169, 171-72 (PLI 1984).

219. The terms “frivolous,” “in bad faith,” and “improper purpose” are taken from
three different sources. See Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 422
(1978) (entitling prevailing defendants to attorneys’ fees in federal fee-shifting cases
where the plaintiff’s claim is “frivolous, unreasonable, or groundless,” or where the
plaintiff continues to litigate after it clearly becomes so) (emphasis added); Alyeska
Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 258 (1975) (discussing the well-
established “bad faith” exception to the American rule on attorneys’ fees in non-fee-
shifting cases); FED. R. Civ. P. 11 (allowing courts to impose the sanction of attorneys’
fees upon a litigant or attorney who files a pleading, motion, or other paper “for any
improper purpose, such as to harass or to cause unnecessary delay or needless in-
crease in the cost of litigation”) (emphasis added). Thus, the standards for shifting
fees based on an improper rejection of a settlement offer would involve standards
already used for shifting fees in other contexts.

220. Notice of the circumstances in which courts can impose attorneys’ fees avoids
due process problems. Courts unquestionably have inherent power to assess mone-
tary sanctions, including attorneys’ fees, against lawyers and parties who act in bad
faith or otherwise “willfully abuse judicial processes,” provided that the court first
finds that the sanctioned conduct “constituted or was tantamount to bad faith.” Road-
way Express, Inc. v. Piper, 447 U.S. 752, 766-67 (1980). Courts have used the inherent
power to impose monetary sanctions in the context of unreasonably late settlements.
See Eash v. Riggins Trucking, Inc., 757 F.2d 557, 566-68 (3d Cir. 1985) (en banc) (courts
can impose monetary sanctions on attorney for unjustifiably waiting to settle until
day of trial, even though late settlement fell short of contempt and was not prohibited
by local rule); Martinez v. Thrifty Drug and Discount Co., 593 F.2d 992, 993-94 (10th
Cir. 1979) (local rule allows imposition of jury costs where parties settled on morning
of trial).

As with every governmental deprivation of a significant property interest, courts
cannot impose sanctions for abusive conduct during settlement without notice and an
opportunity to be heard. See Mullane v. Central Hanover Bank & Trust Co., 339 U.S.
306, 313 (1950); e.g., Carlucci v. Piper Aircraft Corp., 775 F.2d 1440, 1453-54 (11th Cir.
1985) (upholding procedure used to impose sanctions on attorney who acted in bad
faith during discovery); Eash v. Riggins Trucking, Inc., 757 F.2d 557, 570-71 (3d Cir.
1985) (en banc) (reversing sanction for unjustifiably late settlement for lack of notice
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same time, the rule would have a minimal chilling effect because
the sanction would essentially codify existing judicial powers. Lit-
igants who refuse a settlement offer in bad faith already face the
sanction of attorneys’ fees under established exceptions to the
American rule.22! Lawyers personally may already be charged at-
torneys’ fees if their recommendations not to settle unreasonably
and vexatiously multiply proceedings.222 Under rule 11, courts can
assess attorneys’ fees against lawyers and parties who reject offers
in writing frivolously or for any improper purpose.?23 Courts can

and opportunity to be heard); Miranda v. Southern Pac. Transp. Co., 710 ¥.2d 516, 522-
23 (9th Cir. 1983) (remanding to allow attorneys an opportunity to request a hearing
and show cause why the court should not impose sanctions for deficient pre-trial sub-
missions); see also supra note 202 (discussing case law placing procedural protections
upon imposition of sanctions against attorneys).
The notice requirement is twofold: attorneys should be notified when they have
engaged in conduct that might be sanctioned, and attorneys should be forewarned
that certain types of conduct may be sanctioned. As the Supreme Court stated in
Link v. Wabash R.R., 370 U.S. 626, 632 (1962):
The adequacy of notice and hearing respecting proceedings that may affect
a party’s rights turns, to a considerable extent, on the knowledge which
the circumstances show such party may be taken to have of the conse-
quences of his own conduct.

Based on this principle, the Third Circuit has cautioned:
[Flundamental fairness may require some measure of prior notice to an
attorney that the conduct that he or she contemplates undertaking is sub-
ject to discipline or sanction by a court. Consequently, the absence, for
example, of a statute, Federal Rule, ethical canon, local rule or custom,
court order, or . . . court admonition, proscribing the act for which a sanc-
tion is imposed in a given case may raise questions as to the sanction’s
validity in a particular ease.

Eash, 157 F.2d at 571 (emphasis added).

Questions as to the validity of rule 68 sanctions can thus be avoided if rule 68 pro-
vides adequate notice by expressly stating that courts may impose attorneys’ fees and
other monetary sanctions on parties or lawyers who reject rule 68 offers frivolously,
in bad faith, or for an improper purpose. Cf. FED. R. CIv. P. 26(g)(2) (authorizing
sanction of attorneys’ fees if a discovery request or response is filed “for any improper
purpose, such as to harass or to cause unnecessary delay or needless increase in the
cost of litigation”); id. 56(g) (authorizing sanction of attorneys’ fees if affidavits are
presented “in bad faith or solely for the purpose of delay”). See generally Note, Fi-
nancial Penalties Imposed Directly Against Attorneys in Litigation Without Resort
to the Contempt Power, 26 UCLA L. REV. 855, 882-91 (1979) (arguing that alternatives
to notice and hearing may be possible but concluding that policy strongly mandates
that such due process should be afforded).

221, Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 257-60 (1975).

222. See 28 U.S.C. § 1927 (1982). In recent years, courts have frequently awarded
fees against counsel pursuant to section 1927. Seg, e.g., Malhiot v. Southern Cal. Retail
Clerks Union, 735 F.2d 1133, 1138 (9th Cir. 1984) (sanctioning attorneys whose briefs
misrepresented the record and intentionally misstated the law); Lewis v. Brown &
Root, Inc., T11 F.2d 1287, 1291-92 (5th Cir. 1983) (sanctioning lawyers for bringing friv-
olous employment discrimination suits that multiplied needless proceedings); Gordon
v. Hymann, 715 F.2d 531, 539 (11th Cir. 1983) (sanctioning lawyers for filing 23 cases
based on same transactions). Section 1927 would certainly appear broad enough to
cover abuses of the settlement process.

223. See FED. R. CIv. P. 11. If a paper is signed in violation of rule 11, the court
must impose an “appropriate sanction” upon the attorney, his client, or both. Appro-
priate sanctions “may include an order to pay to the other party or parties the amount



also invoke their inherent powers to sanction many other abuses
of the settlement process.224

In short, although there is no need to threaten every rejection
with a heavy rule 68 sanction, the sanction of attorneys’ fees is an
appropriate remedy to deter glaring abuses of the settlement pro-
cess.?2?5> Indeed, even the staunchest opponents of the 1984 propo-
sal have not opposed the sanction of attorneys’ fees to punish
settlement rejections that are frivolous, vexatious, or in bad
faith 226

On balance, the arguments against using attorneys’ fees to sanc-
tion a merely unreasonable rejection of a settlement offer are per-
suasive. Aside from the possibility that a sanction of attorneys’
fees for a good faith rejection would violate the Rules Enabling
Act or the Constitution,?2? the threat of attorneys’ fees would un-

of the reasonable expenses incurred because of the filing of the pleading, motion, or
other paper, including a reasonable attorney’s fee.” Id. Rule 11, which has expressly
provided for the sanction of an opposing attorneys’ fee only since August 1, 1983, is
frequently invoked. See, e.g., Eastway Constr. Corp. v. City of N.Y., 762 F.2d 243, 254-
55 (2d Cir. 1985) (imposing appropriate sanctions on parties and attorneys who filed
antitrust complaint that was “destined to fail”); Steele v. Morris, 608 F. Supp. 274, 277
(S.D.W. Va. 1985) (ordering defendant to pay plaintiff’s reasonable attorneys’ fees for
opposing defendant’s frivolous motion to dismiss); Dore v. Schultz, 582 F. Supp. 154,
158 (S.D.N.Y. 1984) (imposing sanction for frivolous action under Federal Tort Claims
Act).

224, See, e.g., Eash v. Riggins Trucking, Inc., 757 F.2d 557, 565-70 (3d Cir. 1985) (en
banc) (upholding inherent power of court to sanction attorney who settles at “an un-
justifiably late date,” provided the sanction comports with due process); Analytica,
Inc. v. NPD Research, Inc.,, 708 F.2d 1263, 1270 (7th Cir. 1983) (affirming inherent
power of court to assess fees against lawyers for resisting a motion in bad faith); Rubin
v. Long Island Lighting Co., 576 F. Supp. 608, 616 (E.D.N.Y. 1984) (asserting court’s
inherent power to assess defendant’s fees jointly against plaintiff and his lawyer for
filing a frivolous action).

225. Cf. N.Y.C. Bar Ass'n Comments on 1984 Proposal, supra note 92, at 10 (dis-
cussing “bad faith” exception to American rule). The argument that existing rules
may be adequate to curb unnecessary litigation has apparently given the Advisory
Committee pause. See supra note 142,

226. See NAACP Fund Comments on the 1984 Proposal, supra note 92, at 20-23.

227, Several commentators on the use of attorneys’ fees as sanctions under rule 68
have focused primarily on the Rules Enabling Act. See supra note 206 and accompa-~
nying text; see, e.g.,, Note, The Conflict Between Rule 68 and the Civil Rights Attor-
neys’ Fees Statute: Reinterpreting the Rules Enabling Act, 98 HARV. L. REV. 828, 829-
35 (1985); Note, The Impact of Proposed Rule 68 on Civil Rights Litigation, 84 COLUM.
L. REV. T19, 733-43 (1984). The Rules Enabling Act question, as well as the concomi-
tant constitutional question about a federal rule’s power to shift fees absent a fee-
shifting statute, are important questions. Promulgating a new rule that might violate
the Rules Enabling Act and the Constitution would inhibit the effectiveness of the
rule while its validity was in question, would generate extensive litigation over the
validity of the rule, ¢f. Marek v Chesny, 105 S. Ct. 3012, 3015, 3018 (1985) (resolving
question of whether existing rule 68 violates Rules Enabling Act), and would intensify
ongoing attacks on the rulemaking powers of the Supreme Court, see generally Rules
Enabling Act: Hearings on Oversight and H.R. 4144 Before the Subcomm. on Courts,
Civil Liberties, and the Admin. of Justice of the House Comm. on the Judiciary, 98th
Cong,, Ist & 2d Sess. (1983-1984) (considering revisions of the Rules Enabling Act that
would remove the Supreme Court from the rulemaking chain); W. BROWN, FEDERAL
RULEMAKING: PROBLEMS AND POSSIBILITIES 35-102 (Fed. Jud. Center 1981) (criticiz-
ing the existing rulemaking process and proposing changes); Burbanlk, The Rules En-
abling Act of 1934, 130 U. Pa. L. REv. 1015, 1064-85 (1982) (discussing various problems
of rulemaking power not noted by original Advisory Committee); Friedenthal, The
Rulemaking Power of the Supreme Court: A Contemporary Crisis, 27 STAN. L. REV.
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questionably undermine the policy of federal fee-shifting statutes,
undercut the contingency-fee system, lead to extensive collateral
litigation, and give courts excessive power to coerce or punish liti-
gants. Thus, if the drafters of rule 68 include attorneys’ fees as a
potential sanction, the sanction should be expressly reserved for
rejections that are made frivolously, in bad faith, or for an
improper purpose.

3. The Interest That Offerees Could Have Earned on the
Amount That a Claimant Offered to Accept

The 1984 proposal empowered claimants to make rule 68 offers,
but the drafters apparently believed defendants might refuse such
offers if a rejection would allow them to earn interest on their
money through trial.228 The 1984 proposal therefore specified that
a defendant who unreasonably rejected a rule 68 offer would have
to pay the plaintiff interest on the amount the plaintiff had of-
fered to accept.22® This sanction is superficially appealing because
it counters the historical tendency of defendants to delay settle-
ment in order to earn interest. On closer analysis, however, the
sanction of prejudgment interest is unnecessary, unwise, and
unfair.

Ordinarily, a defendant’s primary motivation for accepting a

673, 675-T7 (1975) (criticizing Supreme Court for acting as a “mere conduit” for rules
written by Advisory Committees).

However, it is a serious mistake to overemphasize the Rules Enabling Act when
analyzing sanctions involving attorneys’ fees. First, even if a rule 68 sanction of attor-
neys’ fees would not violate the Rules Enabling Act, there are persuasive policy rea-
sons not to include attorneys’ fees as a potential rule 68 sanction. These policy reasons
should be the focus of the opposition. Moreover, the Advisory Committee has thus far
been relatively unreceptive to arguments that the potential sanction of attorneys’ fees
would violate the Rules Enabling Act, see Mansfield & Miller, Background Memoran-
dum, supra note 206, at 4, and the Supreme Court is unlikely to hold that rule 68
violates the Rules Enabling Act if the Court and Congress approve the rule, see
Hanna v. Plumer, 380 U.S. 460, 472 (1965). Finally, Congress could solve the Rules
Enabling Act problem by enacting a fee-shifting version of rule 68 regardless of the
Supreme Court’s action. Indeed, as recently as 1983, Congress reacted to criticisms of
a proposed Federal Rule of Civil Procedure by enacting its own amendments to the
rule. See Federal Rules of Civil Procedure Amendments Act of 1982, Pub. L. No. 97-
462, § 2, 96 Stat. 2527, 2527-30 (1983) (amending FED. R. Civ. P. 4). Thus, the policy
arguments, rather than the Rules Enabling Act arguments, should be the focus of any
extended analysis.

228. See 1984 Proposal, supra note 5, advisory committee note at 434. For a lively
debate on whether prejudgment interest affects settlement behavior, see Londrigan &
Smith, Prejudgment Interest: Is There Profit in Court Delay?, 23 JUDGES' J., Fall
1984, at 12.

229. To determine rule 68 sanctions, the proposal required the court to account for
“the interest that could have been earned at prevailing rates on the amount that a
claimant offered to accept to the extent that the interest is not otherwise included in
the judgment . . . .” 1984 Proposal, supra note 5, at 433 (sentence 9); see also id.,
advisory committee note, at 434 (rule 68 should be amended to prevent defendants
from delaying offers to settle in order to collect interest on retained funds).



plaintiff’s settlement offer is to avoid a larger judgment at trial.230
If the defendant can earn enough interest on the proposed settle-
ment amount to cover the higher judgment and the expenses of
going to trial, however, the defendant may reject the plaintiff’s
offer. The defendant’s position is perfectly rational.231 If the case
goes to trial and the plaintiff’s judgment exceeds his settlement
offer by less than the amount of interest the defendant earned on
the money retained after rejecting the plaintiff’s offer, then the
plaintiff’s offer did not sufficiently discount the case to present
value at the time the offer was made.?32 In other words, the plain-
tiff could have demanded less money and, with interest, accumu-
lated a larger sum of money than the judgment achieved at trial.
Because the plaintiff is at fault in that situation for failing to dis-
count sufficiently (i.e., for demanding too much), a sanction of pre-
judgment interest against the defendant would be unjustified.222

230. See Shavell, Suit, Settlement and Trial: A Theoretical Analysis Under Alter-
native Methods for the Allocation of Legal Costs, 11 J. LEGAL STUD. 55, 63-69 (1982)
(defendant generally will settle only if the judgment is expected to exceed the amount
of the settlement by more than the defendant’s projected litigation expenses if he
refuses to settle). If the damages at stake are extremely large, the defendant has a
much greater interest in avoiding a larger judgment at trial than in avoiding contin-
ued litigation expenses.

231. One might also consider awarding prejudgment interest to a plaintiff if a
plaintiff recovers more than the defendant has offered to pay in settlement under rule
68. For example, if a defendant offers to pay only $1,000 and the plaintiff wins $10,000
at trial, one might argue that the plaintiff deserves interest on the $9,000 difference
because the defendant had use of that money before trial. However, because the
plaintiff cannot make offers under the existing rule and the existing rule does not
sanction bad faith offers or unreasonably low offers, awarding prejudgment interest
to plaintiffs who receive a judgment greater than the amount offered would give de-
fendants an incentive to extend higher offers as well as to speed up the litigation after
rejection in order to avoid accruing an interest penalty. On the other hand, a prejudg-
ment interest penalty on low offers might discourage defendants from using rule 68,
especially where the downside risk of prejudgment interest was expected to exceed
the upside potential of winning post-offer costs. Even where defendants did make
offers, plaintiffs might be inclined to reject them in order to earn potential prejudg-
ment interest. In such cases, the sanction would be counterproductive.

Moreover, if plaintiffs are allowed to make offers — as they are under the 1984
proposal — then prejudgment interest is an unnecessary penalty. Plaintiffs who
make rule 68 offers that turn out to be less than the amount at the judgment will
receive a higher judgment as well as other possible rule 68 sanctions to make up for
lost interest. Therefore, this section does not discuss prejudgment interest in the con-
text of the difference between a defendant’s offer and a plaintiff’s judgment; it dis-
cusses prejudgment interest in instances where a plaintiff’s offer is less than the
amount of the final judgment.

232. For example, suppose the defendant rejected plaintiff’s offer to settle for
$100,000 and the plaintiff went on to win $105,000 one year later at trial. Assuming
prevailing interest rates of 10% during the year after the defendant rejected plaintiff’s
settlement offer, the $105,000 verdict was worth only about $95,500 when the settle-
ment offer was rejected, and the plaintiff demanded too much by asking for $100,000.
If the plaintiff anticipated a verdict of $105,000, he should have offered to settle a year
before trial for only $95,500. (For convenience, this example has ignored attorneys’
fees.) For approaches to using present value to evaluate cases for settlement, see
Greenberg, The Lawyer’s Use of Quantitative Analysis in Settlement Negotiations, 38
Bus. Law. 1557, 1574-85 (1983); Tersine & Johnston, The Mathematical Evaluation of
Trial Versus Settlement, 1972 INs. L.J. 381 passim.

233. Continuing the preceding example, supra note 232, the defendant could gain
by losing $105,000 at trial after rejecting plaintiff’s offer to settle for $100,000 a year
before trial, if the defendant could earn more than five percent annually on his
money. The defendant thus acted reasonably, and sanctioning the defendant simply
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On the other hand, if the plaintiff’s judgment exceeds his settle-
ment offer by more than the amount of interest the defendant
earned on the proposed settlement amount, then the plaintiff is
actually better off than he would have been if the defendant had
accepted the offer. Conversely, the defendant is penalized both by
the high judgment and by rule 68 sanctions.?3¢ Consequently, an
award of prejudgment interest in this situation is unnecessary
either to compensate the plaintiff or to penalize the defendant.
Moreover, it would be unjust to award a plaintiff interest for
extensions of the prejudgment period caused by the dilatoriness of
the plaintiff or the court.235

because the plaintiff’s jury verdict was more favorable than the over-valued settle-
ment offer would be a windfall to the plaintiff. The windfall should not be enhanced
by awarding prejudgment interest.

Similarly, if the defendant had offered to settle for $100,000 and the plaintiff, hav-
ing rejected the offer, won $105,000 at trial a year later, the plaintiff was probably
unreasonable in rejecting the defendant’s $100,000 offer: the plaintiff could have accu-
mulated $110,000 by the time of trial (at 10% interest) if he had accepted the offer.

These examples, however, ignore significant factors affecting the valuation of set-
tlements, including the difficulty of apportioning responsibility for delay, the com-
plexity of calculating prevailing interest rates (especially if they fluctuate over the
relevant period), and the tax consequences of earning interest (which is usually taxa-
ble) versus paying out a specified sum immediately by accepting a rule 68 offer (which
may be immediately deductible). In short, factoring interest into determining the rea-
sonableness of a rejection is no simple matter. For a discussion of the relationship
between interest accrual and distortion of income, see Cliff & Levine, Interest Accrual
and the Time Value of Money, 34 Am. U.L. REV. 107, 111-23 (1984).

Nevertheless, the court should consider prejudgment interest when deciding
whether to relieve the defendant of sanctions even though the plaintiff’s judgment
was more favorable than the rejected offer. The calculation of prejudgment interest
would not have to be precise, and the defendant would have the burden of making the
calculation, which the court would consider together with the other factors in decid-
ing whether to reduce or eliminate sanctions. Because the court would not need to
develop a precise dollar figure to determine whether the defendant’s rejection was
justified, taking prejudgment interest into account would not significantly complicate
collateral litigation over sanctions.

234. For example, if the defendant rejected the plaintiff’s offer to accept $100,000
and the plaintiff won $200,000 two years later, the defendant would be far worse off
than if he had accepted the $100,000 offer, even though the defendant has invested the
$100,000 for the two years following the rejection. The defendant would have ac-
cepted the plaintiff’s offer of a $100,000 settlement if he had expected a jury verdict of
$200,000 in plaintiff’s favor only two years later. Consequently, prejudgment interest
is likely to have only a marginal effect on the rate and timing of settlements. In this
author’s view, the marginal benefits are not worth the cost.

Moreover, the sanction of prejudgment interest would be a “one-way street”; only
plaintiffs would be eligible to receive prejudgment interest as a rule 68 sanction. Be-
cause one of the basic goals of amending rule 68 is to make the rule more equitable, it
is difficult to justify any sanction that would favor only plaintiffs.

235. Courts are frequently forced to delay one trial because another lasts much
longer than anticipated. Cf. SCM Corp. v. Xerox Corp., 77 F.R.D. 10, 13 (D. Conn.
1977) (setting rules limiting the length of each side’s case after fourteen weeks of
protracted testimony in a case originally estimated to last six to eight months). Also,
criminal matters often take precedence over the civil docket. See Speedy Trial Act, 18
U.S.C. § 3161(a) (1982) (giving precedence to criminal cases by placing them on a
weekly or short-term calendar). Further, courts commonly grant continuances at the
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4. The Burden of the Sanction on the QOfferee

The 1984 proposal required courts to consider the burden of the
sanction on the offeree.2?¢ This was a major advance over the
existing rule because it empowered courts to reduce sanctions on
parties with meager financial resources.23?

Unfortunately, the largesse of the 1984 proposal was not limited
to the impoverished. The literal language of the 1984 proposal al-
lowed everyone — including substantial corporations and wealthy
individuals — to invoke the “burden” factor as a basis for reducing
sanctions.238 Moreover, the language required courts to consider
not only whether the burden on an offeree would be too heavy,
but also whether the burden would be too light.23® This considera-
tion might contribute substantially to the problem of collateral lit-
igation by requiring courts to conduct long hearings about an
offeree’s income, net worth, cash flow, and other complex finan-
cial questions.240

Nevertheless, to ensure just sanctions in each case, courts need
discretion to reduce sanctions that would bankrupt an offeree.

request of parties who are unprepared for trial. One might plausibly argue that a
defendant who reasonably rejects a rule 68 offer should pay any interest the plaintiff
loses due to delays beyond the control of the parties, but there is no justification for
penalizing the defendant due to delays caused by or even requested by the plaintiff.
Accordingly, if prejudgment interest were a sanction, defendants would routinely ar-
gue that the plaintiff or the court caused the delays. Thus the court would need to
review the conduct of the litigation after the offer, as well as the progress of the rest
of the court’s docket, to determine the sources of the delay. If the court had inherited
the matter from some other judge, as happens when judges die or are disqualified or
when new judges are appointed, the analysis would be even more complex. This judi-
cial burden would more than likely offset gains in any cases where defendants did
settle earlier than usual to avoid the sanction of prejudgment interest.

236. 1984 Proposal, supre note 5, at 433 (sentence 9).

237. Civil rights plaintiffs, who generally are poor, would be particularly vulnera-
ble to nondiscretionary sanctions. See, e.g., District of Columbia Hearings on 1984
Proposal, supra note 19, at 140 (summary by Richard Larson on behalf of the ACLU
of objections to the proposed amendment).

238. Neither the 1984 proposal, supra note 5, nor its advisory committee note, refer
to poor people or civil rights plaintiffs, or otherwise delimit the purpose or use of the
“burden” factor.

239. The proposed rule does not limit a court’s power to increase rather than re-
duce a tentative rule 68 sanction, and the advisory committee note clearly leaves room
for the court to increase a light sanction. The committee note states:

The new rule also provides that in determining the amount of any sane-
tion, the court must take into account a number of additional factors that
have been set out in the third paragraph of the rule to make certain that
the award is neither excessive nor insufficient. The judge should make
certain that the amount awarded is in proportion to the needs of the case.
1984 Proposal, supra note 5, advisory committee note at 435 (emphasis added).

240. See NAACP Fund Comments on 1984 Proposal, supra note 92, at 32. Much of
the evidence needed to determine the burden on the offeree would be that which
courts consider — and about which litigants conduct extensive discovery — in decid-
ing whether to impose punitive damages. See generally Stahlhuth, Evidence of De-
Jendant’s Financial Status in Punitive Damage Cases, 41 J. Mo. BAR, Jan.-Feb. 1985,
at 5 (listing factors and documents that may be relevant in determining defendant’s
ability to pay punitive damages); Woodbury, Limiting Discovery of a Defendant’s
Wealth When Punitive Damages Are Alleged, 23 DuQ. L. REv. 349 (1985) (criticizing
the shortcomings of current practices such as unfettered disclosure, individually tai-
lored protective orders, and nondisclosure until the jury decides the merits of the
punitive damage claim).
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The rule should therefore allow courts to consider the burden on
the offeree before imposing sanctions. But to forestall excessive
collateral litigation, courts should be permitted to consider the
burden on the offeree only to reduce sanctions that are too heavy,
not to increase sanctions that are too light.

D. Exclusions and Exemptions

Using identical language, the Advisory Committee excluded
class actions and derivative actions from both the 1983 and 1984
proposals.24t The principal purposes of the blanket exclusion
were to avoid conflicts of interest between the named class repre-
sentatives and the remaining class members and to avoid exposing
the class representative to potentially heavy liability for sanctions
that could not be recouped from unnamed class members.242 The
Committee was also concerned about a conflict between rule 68
and the requirement of court approval before any settlement
could become final in a class action.?43

Critics of the proposed rule questioned the Committee’s ratio-
nales on six grounds. First, the Committee did not exclude other
situations in which settlements require court approval.24#* Second,
the rule could easily exempt from the operation of the rule any
offer of settlement accepted by a party but disapproved by the
court.245 Third, the rationale of protecting named class represent-
atives against rule 68 sanctions does not explain why class repre-
sentatives could not themselves make rule 68 offers as long as
defendants in class and derivative suits were barred from making
counteroffers.?4 Fourth, excluding class actions would raise
problems if a class was certified while a rule 68 offer was pending
or after it was rejected.24” Fifth, the Federal Rules apply other

241, 1984 Proposal, supra note 5, at 433 (sentence 10), 1983 Proposal, supra note 4,
at 363 (sentence 11).

242, 1984 Proposal, supre note 5, advisory commJttee note at 436 (citing Gay v.
Waiters & Dairy Lunchmen’s Union, 86 F.R.D. 500, 502 (N.D. Cal. 1980)).

243, 1984 Proposal, supra note 5, advisory committee note at 436. The concern
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sanctions to class actions,??® and the Advisory Committee ad-
vanced no logical reason for distinguishing rule 68.24° Finally,
excluding class actions might encourage litigants to style other-
wise ordinary suits as class actions.250

These challenges to the Advisory Committee’s rationales for
excluding class actions and derivative suits have considerable logi-
cal force. Therefore, so long as the next proposal does not include
attorneys’ fees as a sanction, class actions and derivative suits do
not deserve a blanket exclusion from rule 68.251 Rather, the rule
should empower courts to exclude cases, including class actions

granted, the rule should thereafter prohibit settlement offers and void all pending
and previous offers and rejections. If class certification is denied, the rule should per-
mit offers to be made after the denial.

248. See FED. R. Crv. P. 11, 26, 37.

249. The Advisory Committee’s rationales for excluding class actions from rule 68
— to avoid potentially heavy liability on named representatives and a possible conflict
between the named representatives and unnamed class members — seem applicable
to other sanctions imposed by the Federal Rules of Civil Procedure. E.g., FED. R. CIV.
P. 37 (authorizing potentially heavy sanctions for failing to make or comply with dis-
covery requests); ¢f. Toronto Discovery Trek Leads to Record-Setting Sanctions, Legal
Times, May 6, 1985, at 1, col. 3 (reporting sanctions in excess of $200,000 pursuant to
CAL. Civ. ProC. CODE § 2034 (Deering Supp. 1985) (a provision similar to federal rule
37)). Conflicts between named and unnamed class members can arise in settlement
negotiations apart from rule 68; conflicts can also arise in deciding whether to produce
documents. Cf. Varon, supra note 158, at 838 (concluding that every step in litigation
raises the conflict that class representatives must make decisions that could result in
assessment of costs). Thus, it seems difficult to justify the Committee’s disparate
treatment of parties under rule 68. The most logical explanation is that rule 68 sanc-
tions would be much heavier under the 1984 proposal than would sanctions under
other rules.

250. Macklin, Outline of Issues, 1984 Advisory Committee Proposal to Amend
Rule 68 at 18 (Dec. 1984). This problem seems rather remote. Pursuant to FED R.
Crv. P. 11, a motion for class certification must be made in good faith. It is doubtful
that a plaintiff would risk immediate sanctions under rule 11 simply to avoid remote
and speculative sanctions under rule 68. Moreover, because the 1984 proposal allows
plaintiffs to make rule 68 offers, plaintiffs who file a questionable class action would
deny themselves, as well as defendants, the opportunity to make rule 68 offers. The
costs of circumventing rule 68 via class action suits are likely to discourage plaintiffs
from filing otherwise ordinary suits as class actions simply to avoid rule 68.

251. On the other hand, if attorneys’ fees do remain a potential sanction under rule
68, there is an overriding reason to exclude class actions and derivative suits from the
operation of rule 68. Changing rule 68 into a fee-shifting proposal is essentially an
economic experiment, Although proponents and critics of the proposed amendments
have theorized about the effects of stronger rule 68 sanctions, those effects remain
uncertain. See generally J. SHAPARD, THE INFLUENCE OF RULES RESPECTING RECOV-
ERY OF ATTORNEYS' FEES ON SETTLEMENT OF CIVIL CASES (Fed. Jud. Center 1984)
(studying the influence of different attorneys’ fees rules on financial incentives in
determining whether to settle or sue); Rowe, Predicting the Effects of Attorney Fee-
Shifting, 47T Law & CONTEMP. PROBS., Winter 1984, at 139 (discussing the apparent
uncertainties and available alternatives). Before initiating a fee-shifting experiment
in the exceedingly complex world of class actions and derivative suits, the proposed
changes ought to be tested in the simpler realm of ordinary litigation.

Indeed, if the next proposal to amend rule 68 includes attorneys’ fees as a potential
sanction, counts of a complaint governed by a federal fee-shifting statute should also
be excluded from the scope of the rule. Approximately 130 federal statutes authorize
courts to award reasonable attorneys’ fees to prevailing parties. See 8 ATT'Y FEE
AWARDS REP. 2-3 (June 1985) (listing statutes). These fee-shifting statutes include
provisions in the civil rights laws, e.g.,, Civil Rights Attorneys’ Fees Awards Act of
1976, 42 U.S.C. § 1988 (1982), environmental laws, e.g., Endangered Species Act, 16
U.S.C. § 1540(g)(4) (1982), copyright laws, e.g, Copyright Act, 17 U.S.C. § 505 (1982),
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and derivative suits, on a case-by-case basis when the application
of rule 68 would be inappropriate.

IV. Developing an Alternative Approach

The problematic 1984 proposal appears unsatisfactory. A better
version of rule 68 can be developed. This section explores some of
the alternatives.

4. Procedures

Nearly everyone agrees that the existing procedures under rule
68 should be changed, and few criticized the procedures proposed
in 1984. If the drafters shorten the offeree’s response period to
thirty days,252 allow offers to be made until forty-five days before
trial,253 and give courts flexibility to adjust time limits,25¢ the 1984
approach would be excellent.

B. The Standard for Triggering Sanctions

The standard for triggering sanctions should be as objective as
possible. The most objective standard is the mathematical stan-
dard used by the existing rule: Is the judgment finally obtained

and other laws of unquestioned public interest. Several arguments support the exclu-
sion of counts brought under any of these fee-shifting statutes.

First, excluding fee-shifting counts from the scope of the next proposal to amend
rule 68 would largely negate opposition by the civil rights bar.

Further, whether one agrees that the 1984 proposal would violate the Rules En-
abling Act, see supra notes 71-73, a court is certainly less likely to hold rule 68 invalid
if the amendment excludes fee-shifting counts.

Additionally, because the 1984 approach would signal a major change in the federal
litigation process, it would be appropriate to try this experiment on a smaller scale
before applying it generally. If the experiment is successful in non-fee-shifting cases,
the rule could be amended to encompass fee-shifting cases.

Excluding fee-shifting counts also would eliminate the need to resolve some diffi-
cult philosophical issues and statutory construction problems. In particular, it is un-
clear whether any rule that could shift attorneys’ fees would be equally fair to both
plaintiffs and defendants in civil rights cases. If a defendant unreasonably rejected a
civil rights plaintiff’s rule 68 offer and ultimately prevailed, should the plaintiff re-
ceive full rule 68 sanctions on top of his statutory fee award? If so, rule 68 would
appear to give a windfall to plaintiffs. Or would rule 68 sanctions add little or nothing
to a prevailing plaintiff’s fee award — in which case only defendants would derive any
benefit from rule 68? For a brief discussion of these issues, see supra note 208 and
accompanying text.

Finally, even if the new rule 68 excluded fee-shifting counts, the rule would apply
to other counts in those cases. Thus, excluding fee-shifting counts from the scope of
the proposed amendments would not totally destroy rule 68’s effectiveness for moving
the parties toward settlement in cases containing fee-shifting counts. The benefits of
excluding fee-shifting counts would outweigh the costs of limiting the scope of rule 68.

252. See supra text accompanying notes 163-66.

253. See supra text accompanying notes 167-70.

254, See supra text accompanying notes 151-54 & 170.



more favorable to the offeree than the rejected offer?255 Although
this standard lacks mathematical precision when the plaintiff
obtains injunctive relief, it is at least more precise than the 1984
proposal’s inquiry into the reasonableness of a rejection.256

As long as the rule grants the court discretion to modify sanc-
tions to prevent unjust results, there is no need to introduce dis-
cretion into the standard that triggers the sanction. The drafters
should therefore return to the standard of the existing rule.

C. Sanctions

The choice of sanctions is the most difficult and significant prob-
lem in amending rule 68. The sanctions must be sufficiently
severe and certain to encourage offers and acceptances, yet suffi-
ciently moderate and flexible so that they do not discourage meri-
torious litigation or unjustly penalize those who are sanctioned.257
In addition, the severity and flexibility of the sanctions should re-
flect the good faith or bad faith of the parties.

1. Sanctions for Rejections Made in Good Faith

Rule 68 must incorporate a workable normative sanction for a
good faith rejection of an offer that was more favorable to the of-
feree than the final judgment. Because the sanction of attorneys’
fees is unacceptably heavy and the sanction of taxable costs is usu-
ally too light,258 the challenge is to define an acceptable intermedi-
ate choice. The three most plausible choices are:25° (1) all of the

255. FED. R. CIv. P. 68 (sentence 4).

256. See 1984 Proposal, supra note 5, at 433 (sentence 8).

257. See suprae text accompanying note 145.

258. See supra text accompanying notes 20 & 206-24.

259. There are also some implausible choices. Prejudgment interest on the amount
the plaintiff offered to accept in settlement is an unnecessary, potentially unjust, and
therefore inappropriate sanction. See supra text accompanying notes 228-35.

A standard flat amount, such as $5,000 in every case, is implausible because no sin-
gle flat amount is appropriate for all cases. Any flat amount large enough to serve as
a significant incentive to settlement in a large case would chill litigation of smaller
cases.

A flat dollar sanction per trial day (e.g., $1,000 per day) is a possible variant, because
a per diem sanction would tend to relate the size of the sanction to the complexity of
the case and to the costs incurred in trying the case. But a per diem formula might
encourage dilatory tactics by a confident offeror or cause an apprehensive offeree to
put on his case too hastily.

Another implausible sanction would be attorneys’ fees subject to a specific dollar
limit. Some states’ offer-of-judgment statutes have used this formula. See, e.g., CONN.
GEN. STAT. § 52-195 (1983) ($350 maximum for attorneys’ fees); N.J. CIv. PRAC. R.
4:58-2 ($750 maximum for attorneys’ fees). At least one commentator has suggested
this possibility for rule 68 of the Federal Rules. See Note, supra note 212, at 267. The
author of the Note argued that setting an upper limit on liability for attorneys’ fees
permits a sanction for the “unreasonable refusal to settle without threatening a liti-
gant with financial ruin.” Id. (footnote omitted). However, as the commentator ad-
mitted, “the effect of ‘too low’ an upper limit on the amount of attorney’s fees to be
shifted, however, may render rule 68 inconsequential in litigation and thus eviscerate
the goals of promoting early settlement and avoiding protracted litigation.” Id. at
n.263.

The author of the Note could also have noted that if the limit on attorney’s fees is
“too high,” it would chill meritorious litigation — exactly the problem supposedly
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offeror’s post-offer expenses except attorneys’ fees;26° (2) a per-
centage of the difference between the amount of the judgment
and the amount of the rejected offer;?! or (3) a multiple of the
offeror’s post-offer taxable costs, excluding attorneys’ fees.

a. The Offeror’s Post-Offer Expenses

The most tempting choice is to add post-offer expenses to the
existing sanction of taxable costs, because expenses are generally
much greater than taxable costs?62 but much smaller than attor-

avoided by capping the sanction. Because no single figure fits all cases, a limit on
attorneys’ fees is a bad idea. Those who fall within the limit would pay all their oppo-
nent’s attorneys’ fees; those who exceed the limit — especially if they exceed it by a
great deal — might find rule 68 an inconsequential incentive to settlement. Like a
regressive tax, litigants sanctioned under rule 68 in small cases would be assessed
100% of their opponents’ fees, whereas litigants in huge cases that took up enormous
amounts of court time might be sanctioned only a trifling percentage of their oppo-
nents’ fees. The limit simply cannot have any direct relationship to the size of the
litigation.

260. For purposes of this Article, expenses include both taxable costs (i.e, ex-
penses falling within the statutory definition of costs found in 28 U.S.C. § 1920) and all
other reasonable expenditures (such as travel and telephone calls) related to the liti-
gation. In this Article, expenses do not include attorneys’ fees.

261. There are other theoretical bases for a percentage-based sanction, but none
would work in practice. A percentage of the final judgment is unsatisfactory because
many final judgments will be zero, resulting in a zero sanction. Also, a plaintiff would
be sanctioned less as the amount of his final judgment declined — the opposite of
what is needed to encourage settlement.

The amount of the rejected offer is similarly unsatisfactory as a sanction base. The
formula for sanctions should accomplish two objectives: it should encourage defend-
ants to make high offers and encourage plaintiffs to make low demands, because these
actions are most likely to yield settlements. Using the amount of the offer as a sanc-
tions base would encourage defendants to make high offers, because high offers (if
rejected) produce high sanctions. But it would not encourage plaintiffs to make low
demands because low demands (if rejected) would produce lower sanctions.

The difference between each party’s final rule 68 offer is also an unsatisfactory base
measure; that measure would penalize parties who tried to close the gap by making
additional offers. In any event, percentage formulas of any kind do not encourage
timely offers and are impractical to apply in cases involving non-monetary relief.

262. To get a grasp on the comparison between the costs and expenses, this author
studied 50 cases in which costs were awarded and 50 cases in which expenses were
awarded during the 10 years between 1976 and 1985. Expense awards dwarfed cost
awards in every category of comparison. The median award of costs was $2,682.09; the
median award of expenses was $4,704.75. The average award of costs was $7,514.46;
the average award of expenses in 50 cases was $30,151.86 — about four times as great.
Exactly 40% of the awards for expenses exceeded $10,000 (20 of 50 cases), whereas
only 12% of the awards for costs (6 of 50) exceeded $10,000. Four of the expense
awards exceeded $100,000; none of the costs awards was over $100,000. The highest
award for expenses was a frightening $343,467.48; the highest award for costs was
$92,497.17 [study on file at the George Washington Law Review].

Some representative cases awarding expenses are: Thornberry v. Delta Air Lines,
676 F.2d 1240, 1242, 1244-45 (9th Cir. 1982) (affirming award of $90,571.92 for out-of-
pocket expenses, including consulting fees and witness fees), vacated, 461 U.S. 952
(1983); Gates v. Collier, 616 F.2d 1268, 1279 (5th Cir. 1980) (affirming award of
$10,986.05 for out-of-pocket expenses); Greenspan v. Automobile Club of Mich., 536
F. Supp. 411, 414-20 (E.D. Mich. 1982) (awarding $343,467.48 in litigation expenses



neys’ fees.263 The sanction of post-offer expenses also seems fair
because it reimburses the offeror for nearly all out-of-pocket pay-
ments (except attorneys’ fees) made necessary by the failure to
settle.264

However, expenses have a fatal disadvantage: they are neither
defined by statute nor calculated according to a standard
formula.265 Courts would therefore have to review every case in
an ad hoc manner to identify and quantify reimbursable expenses.
Moreover, expenses tend to be extremely detailed, including item-
ized accounts for such items as travel, lodging, and meals.266 The
indefiniteness and detail would engender frequent collateral liti-
gation requiring courts to spend many hours determining which
expenses were reasonable. Finally, expenses would favor defend-
ants over plaintiffs, since defense lawyers as a rule can afford to
spend more on litigation and tend to incur higher expenses for
travel, meals, and lodging than do plaintiffs’ lawyers.267

other than legal fees, including $84,477.73 for consulting fees and $36,610.94 for data
processing); Mader v. Crowell, 506 F. Supp. 484, 488 (M.D. Tenn. 1981) (awarding
$4,704.75 for documented expenses, including long distance telephone charges). The
awards of statutory attorneys’ fees to prevailing parties were pursuant to various fee-
shifting statutes, principally 42 U.S.C. § 1988 (1982).

263. Because many attorneys’ billing rates for a single hour (in the vicinity of $100)
often exceed the cost of a hotel room and meals for an entire day, expenses as defined
in this Article are virtually always much smaller than attorneys’ fees. See supra note
260. Commentators have suggested awarding expenses as the best compromise be-
tween taxable costs and attorneys’ fees. See Varon, supra note 158, at 846 & n.281; see
also Note, supra note 212, at 266 (advocating awarding court fees, rather than ex-
penses generally).

264. Some statutes and courts have defined expenses to include reasonable attor-
neys’ fees, but in this Article “expenses” specifically excludes attorneys’ fees.

265. Costs are statutorily defined in 28 U.S.C. § 1920 (1982). Expenses, however,
are not defined by statute, and the term has been given meaning primarily by case law
and custom. See, e.g., Dowdell v. City of Apopka, 698 F.2d 1181, 1191-92 (11th Cir.
1983) (allowing as costs all reasonable expenses incurred in case preparation, except
routine office overhead, and including reasonable travel, telephone, and postage
charges); Alexander v. National Farmers Org., 696 F.2d 1210, 1212 (8th Cir. 1982) (ex-~
penses include attorneys’ airfares, meals, lodging, telephone bills, and use of courier
mail services), cert. denied, 461 U.S. 937, 938-39 (1983); Copper Liquor, Inc. v. Adolf
Coors Co., 684 F.2d 1087, 1100 (5th Cir. 1982) (“all the ordinary and reasonable ex-
penses of litigation” should be allowed in antitrust suit); Northcross v. Board of Eduec.,
611 F.2d 624, 639 (6th Cir. 1979) (allowing, incident to award of statutory attorneys’
fees, all “reasonable out-of-pocket expenses incurred by the attorney which are nor-
mally charged to a fee-paying client,” including reasonable charges for photocopying,
paralegals, travel, and telephone calls), cert. denied, 447 U.S. 911 (1980).

266. See, e.g., Northcross v. Board of Educ., 611 F.2d 624, 639 (6th Cir. 1979), cert.
denied, 447 U.S. 911 (1980); Wheeler v. Durham City Bd. of Educ., 585 F.2d 618, 623-24
(4th Cir. 1978) (litigation expenses include secretarial costs, copying, telephone
charges, and costs for necessary travel); In re Continental Ill. Sec. Litig., 572 F. Supp.
931, 934 (N.D. Ill. 1983) (limiting reasonable expenses to necessary travel, hotel, and
meal charges); Greenspan v. Automobile Club, 536 F. Supp. 411, 415-19 (E.D. Mich.
1982) (reimbursable expenses include investigating claims, mailing notices to class
members, photocopying, depositions, preparing a computer analysis, and payments for
an expert witness).

267. The observation that defense lawyers run up higher bills for meals, travel, and
lodging is based on this author’s personal experience during more than five years as a
litigator and three years as a clinical supervisor. The observation is also supported by
logic: plaintiffs’ attorneys often work on contingency, receiving fees and expenses
only out of a recovery; defense attorneys usually work on a pay-as-you-go basis, re-
ceiving fees and expenses periodically, regardless of the outcome, because defendants
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b. A Percentage of the Difference Between the Final
Judgment and the Rejected Offer

Another tempting sanction is a percentage of the difference be-
tween the amount of the final judgment and the amount of the
rejected offer.268 This formula is attractive because it relates the
sanction to the magnitude of the offeree’s mistake and encourages
reasonable offers that approximate the likely judgment.269

For three compelling reasons, however, a percentage-of-the-
difference formula is unsatisfactory. First, it would do nothing to
encourage early offers. Because a percentage sanction is not time-
based, an offer made late in the case could entitle the offeror as
large a sanction as could an offer made early in the case.??®

Second, the formula would be unworkable in cases involving

are far more likely than plaintiffs to be willing and able to pay the freight. And
though the ABA Model Code of Professional Responsibility prohibits plaintiffs’ attor-
neys from advancing expenses to a client unless the client remains “ultimately liable”
for the expenses, MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 5-103(B) (1981),
it is common knowledge that plaintiffs’ lawyers frequently cannot collect these ex-
penses from their clients unless the clients recover. (The new ABA Model Rules of
Professional Conduct recognize the futility of the Code’s mandate, and allow lawyers
to “advance court costs and expenses of litigation, the repayment of which may be
contingent on the outcome of the matter.” MODEL RULES OF PROFESSIONAL CONDUCT
Rule 1.8(e)(1) (Final Draft 1983). Moreover, the Rules allow lawyers to pay court
costs and expenses on behalf of an indigent client without any repayment agreement
at all. Id. Rule 1.8(e)(2)).

The discrepancies between the expenses of plaintiff’s lawyers and the expenses of
defendant’s lawyers suggest a major reason that a sanction of post-offer expenses
would be fundamentally unfair. To a large extent, a party’s litigation expenses are
within his own control. A party can keep his expenses down if he desires, at least
with respect to travel, meals, and lodging. The opposing party’s rejection of a settle-
ment offer may keep the litigation going, but it does not follow that all of the offeror’s
additional expenses flow directly from the rejection. A court deciding a sanctions
motion under rule 68 could determine which expenses were caused by the rejection
and which expenses were the offeror’s choice. However, an offeree might be unwill-
ing to trust the court to eliminate excessive expenses; consequently, plaintiffs would
be more intimidated by the threat of having to pay the opponent’s expenses than de-
fendants would be.

268. For example, if the sanction is established at five percent of this difference,
then a defendant who rejects an offer to settle for $100,000 but loses $200,000 at trial
would be required to pay the plaintiff an additional $5,000 as a rule 68 sanction. Simi-
larly, a plaintiff who refused a defendant’s offer to settle for $200,000 and ultimately
recovered nothing would have to pay the defendant $10,000 under rule 68.

269. Two underlying premises to such a formula are the assumptions that the
jury’s (or judge’s) verdict is reasonable and that an offeree who fails to anticipate that
verdict by accepting a more favorable offer is acting unreasonably. The formula en-
courages reasonable offers (that is, offers approximating what the judgment is ex-
pected to be) and discourages unreasonable rejections (that is, rejections of offers
more favorable to the offeree than the anticipated outcome at trial).

270. In contrast, a time-based sanction, such as post-offer costs or expenses, tends
to reward early rule 68 offers because costs and expenses build up over time, allowing
an offeror to obtain a larger sanction by making an earlier offer. As a corollary, a
time-based sanction gives offerees a greater incentive to accept early offers in order to
avoid larger sanctions.



injunctive or declaratory relief. Courts already have difficulty de-
termining whether non-monetary relief is more favorable or less
favorable than the relief specified in a rejected rule 68 offer.
Quantifying the value of the judgment and the offer and calculat-
ing a percentage of the difference between those values would be
far more difficult, and might often be impossible. Even if a court
concluded that an equitable remedy awarded to a party out-
weighed the remedy offered in settlement negotiations, the court
might well be unable to define a value for this difference.

Third, a percentage-of-the-difference sanction would often be
gargantuan, dwarfing even the unacceptably heavy sanction of
attorneys’ fees, especially when the defendant won or the plaintiff
was awarded unexpectedly high damages.2™ Courts may have
authority to reduce oppressive sanctions,2? but the rule’s sanction
should not be one that will have to be reduced so frequently that
the norm becomes meaningless.

c. A Multiple of Costs

A multiple of the offeror’s post-offer taxable costs as defined by
28 U.S.C. §1920 (which excludes attorneys’ fees)2?™ provides a

271. In personal injury cases, for example, a major component of the damages may
be pain and suffering and punitive damages — intangibles that are unpredictable and
vary over an enormous range. A defendant might reasonably offer to settle for
$200,000 and yet get hit with an ultimate judgment of $2.2 million. In that instance,
even a relatively modest sanction of five percent of the difference between the offer
and the judgment would produce a sanction of $100,000 in favor of the plaintiff — an
amount that might well exceed the plaintiff’s attorneys’ fees if calculated on an
hourly basis. Under an Illinois State Bar Association special committee’s proposal for
a sanction of 25% of the difference between the offer and the judgment, plus all post-
offer litigation expenses, the sanction in the example would be a staggering $500,000.
See ILL. STATE BAR AsSS’N OFFER OF JUDGMENT CoMM. DRAFT REPORT OF THE SPE-
ciAL CoMM. ON OFFER OF JUDGMENT § 2-1003a (1983). One way to attack this problem
would be to have a sliding scale of percentages so that differences over a certain
amount would be sanctioned at a lower percentage. For example, rule 68 could pro-
vide a sanction of five percent of the difference up to $100,000, then three percent of
the next $400,000, and one percent of any difference over $500,000. This would be
similar in some respects to the scheme under Alaska’s version of rule 68. See ALASKA
Civ. R. 68 (sliding scale to reimburse offeror for attorneys’ fees); see also Kleinfeld,
Alaska: Where the Loser Pays the Winner’s Fees, 24 JUDGES' J., Spring 1985, at 4, 6
(explaining application and effect of ALASKA Civ. R. 68). However, these sliding-scale
schemes are also very complex. Another way to attack the problem would be to have
a very small percentage as the basis for the sanction, or to apply the percentage sanc-
tion only up to a specified maximum, but in either of these instances the sanction
might be so small as to be inconsequential.

272. See infra text accompanying notes 312-25.

273. 28 U.S.C. § 1920 (1982). Section 1920 provides:

A judge or clerk of any court of the United States may tax as costs the
following:

(1) Fees of the clerk and marshal;

(2) Fees of the court reporter for all or any part of the stenographic tran-
script necessarily obtained for use in the case;

(3) Fees and disbursements for printing and witnesses;

(4) Fees for exemplification and copies of papers necessarily obtained for
use in the case;

(5) Docket fees under section 1923 of this title;

(6) Compensation of court appointed experts, compensation of interpret-
ers, and salaries, fees, expenses and costs of special interpretation services
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workable and effective sanction.2* First, the statutory definition
of costs, though not without its ambiguities,??> makes taxable costs
more predictable and easier to calculate than either expenses or
attorneys’ fees.2’® Additionally, because the size of a case roughly

under section 1828 of this title. A bill of costs shall be filed in the case and,
upon allowance, included in the judgment or decree.

274. It is necessary to expressly exclude attorneys’ fees from taxable costs to avoid
the construction of costs given by the Court in Marek v. Chesny, 105 S. Ct. 3012, 3017
(1985) (holding that rule 68 costs include attorneys’ fees whenever an applicable fee-
shifting statute defines attorneys’ fees as costs).

The sanction of post-offer costs should be combined — as should any other sanction
— with a denial of post-offer costs to a prevailing plaintiff-offeree, who would other-
wise ordinarily be awarded his taxable costs for the entire litigation pursuant to FED.
R. Crv. P. 54(d). This denial would give continued effect to the historical purpose of
rule 68, which is to stop the running of costs against the offeror after the making of an
offer. See Delta Air Lines v. August, 450 U.S. 346, 360 & n.25 (1981).

A prevailing plaintiff whose judgment is less favorable than a rejected offer ought
to be awarded his pre-offer costs, however. Denying pre-offer costs would ease the
administrative burden on the courts and stiffen rule 68 sanctions. On the other hand,
awarding plaintiffs their pre-offer costs will spur defendants to make rule 68 offers as
early as possible in order to stop costs from aceruing, and will also spur plaintiffs to
conduct early discovery, before defendants can make rule 68 offers. On the balance,
allowing prevailing plaintiffs to retain their pre-offer costs is likely to increase judicial
efficiency by leading to earlier settlements.

The problem of pre-offer costs does not arise if the defendant prevails. If a judg-
ment is entered in favor of the defendant, that judgment is obviously more favorable
to the defendant than any rule 68 offer the plaintiff could possibly have made, and the
defendant, as the “prevailing party” under FED. R. Civ. P. 54(d), will be entitled to
both his pre-offer and post-offer costs. Thus, prevailing defendants, unlike prevailing
plaintiffs, can never be sanctioned under rule 68 as long as the standard is a simple
comparison of the offer versus the judgment.

275. An example of the ambiguities in section 1920 is the provision that the judge
or clerk may tax as costs “[f]ees of the court reporter for all or any part of the steno-
graphic transeript necessarily obtained for use in the case.” 28 U.S.C. § 1920 (1982). It
is settled that the “stenographic transcript” includes deposition transeripts as well as
trial transcripts, but “[t}he question whether a deposition was necessarily obtained for
use in a case has been the subject of considerable controversy.” Hudson v. Nabisco
Brands, Inc.,, 2 Fed. R. Serv. 3d 367, 375 (Tth Cir. 1985). For a general discussion of the
ambiguities in section 1920’s definition of costs, see Peck, Taxation of Costs in United
States District Courts, 37T F.R.D. 481 (1965); Dombroff, In Litigation Cost Recovery,
Leave no Stone Unturned, Legal Times of Washington, May 28, 1984, at 18, col. 1. The
Advisory Committee on Civil Rules could help reduce or clarify the ambiguities in
defining costs if it would draft a specific Federal Rule defining costs. Currently, the
Federal Rules of Civil Procedure do not define costs. See FED. R. Civ. P. 54(d).

276. See 28 U.S.C. § 1920 (1982). Cost calculations are generally so routine that
costs “may be taxed by the clerk on one day’s notice,” without judicial action or re-
view. FED. R. C1v. P. 54(d) (emphasis added). The court will review the clerk’s assess-
ment only if one of the parties serves a motion challenging the clerk’s action within
five days after the taxation of costs. Id. Taxable costs are relatively predictable com-
pared to attorneys’ fees or expenses because the categories of items that make up
taxable costs are well known, the amounts of taxable costs are generally proportional
to the size of the case, and, most importantly, the amounts spent for such major taxa-
ble costs as court reporter fees, deposition transeripts, and witness fees, can be deter-
mined at any time by either side, based on documents on file in the case. At the timea
rule 68 offer is made, therefore, either side can reliably approximate the opposing
side’s accrued and future taxable costs. In contrast, attorneys’ fees and expenses are
seldom revealed to the other side or reflected in any public documents until after
judgment is rendered. Thus, attorneys’ fees and expenses are a far less predictable



correlates with the amount of taxable costs incurred, larger sanc-
tions will usually be imposed only in larger cases.2’” Finally, be-
cause courts routinely calculate costs after every case, calculating
a multiple of taxable costs would put relatively little additional
strain on the judiciary.2?

This author proposes a normative sanction of ten times the of-
feror’s post-offer taxable costs under section 1920,27 coupled with

sanction at the time an offeree is reviewing a pending offer. Because predictability is
an element of fairness — an offeree who rejects an offer ought to be able to predict
the consequences of his rejection — a predictable sanction is fairer than an unpredict-
able one.

277. Larger cases generally require more depositions, more witnesses, and more
copies of documents, all of which contribute to increasing the taxable costs of the
action. See 28 U.S.C. § 1920(2)-(4) (1982).

278. FED. R. Civ. P. 54(d) provides: “[Closts shall be allowed as of course to the
prevailing party unless the court otherwise directs. . . .” 28 U.S.C. § 1920 (1982) pro-
vides: “A bill of costs shall be filed in the case and, upon allowance, be included in the
judgment or decree.” Courts must therefore consider whether to allow costs after
every case, regardless of which side prevails. This contrasts with attorneys’ fees,
which are petitioned for and awarded only when authorized by statute, private con-
tract, or a recognized exception to the American rule. See Alyeska Pipeline Serv. Co.
v. Wilderness Soc’y, 421 U.S. 240, 257-59 (1975) (courts are not free to award attorneys’
fees depending upon the public policies involved in a particular case).

279. An approximate median figure for costs for an entire case is $2,300. This au-
thor studied 50 reported opinions between 1976 and 1985; total costs awarded to pre-
vailing parties in these 50 cases amounted to $375,723.13, producing an average award
of $7,514.46. Six of these 50 awards were for less than $1,000. The median award was
$2,325.93, Raio v. American Airlines, 102 F.R.D. 608, 612 (E.D. Pa. 1984), which in-
cluded $290.08 for deposition transcripts, $188.85 for copying costs, $109 for removal
fees, $1,732 for travel and hotel expenses of three witnesses, and $6 to obtain a certifi-
cate for a notice of deposition. See also Roche v. City of Normandy, 566 F. Supp. 37,
42-43 (E.D. Mo. 1983) (awarding prevailing plaintiff in age discrimination case
$2,366.25 in costs under section 1920); Jeffries v. Georgia Residential Fin. Auth., 90
F.R.D. 62, 63 (N.D. Ga. 1981) (awarding $2234.78 in “costs” to prevailing plaintiff, in-
cluding $2,234.06 in deposition costs).

The largest reported cost award under section 1920 was $92,497.17. See Indepen-
dence Tube Corp. v. Copperweld Corp., 543 F. Supp. 706, 717-23 (N.D. I11. 1982), affd,
691 F.2d 310 (11th Cir. 1982), rev’d, 467 U.S. 752 (1984). This was a major antitrust
case, generating a final judgment of nearly $7.5 million (after trebling) in plaintiff’s
favor. The largest single item of costs was $61,928.78 for deposition transcripts. Id. at
T19; see also Maurice A. Garbell, Inc. v. Boeing Co., 546 F.2d 297, 301 (9th Cir. 1976)
(awarding $51,943.03 in costs to defendants who prevailed on all counts, and affirming
237,062.50 in attorneys’ fees under patent suit fee-shifting statute, 35 U.S.C. § 285
(1982), based on trial court’s findings that the plaintiff had acted in bad faith), cert.
denied, 431 U.S. 955 (1977).

The data on costs cannot easily be translated into the context of rule 68. In the first
place, reported decisions on costs are undoubtedly skewed toward the high side. Costs
are awarded to the prevailing party in nearly every case that goes to trial, but are
usually taxed by the clerk, without court review, pursuant to FED. R. CIv. P. 54(d).
The court reviews the award only if the losing party objects to certain items or to the
award as a whole. Court review is almost certainly the exception rather than the rule
because it would not be economieal to contest costs when the objectionable items are
relatively small. Even where courts do review costs, they probably do not usually
publish opinions regarding small amounts because such opinions most likely would
have minimal precedential value.

Even if this author’s study is taken at face value, the median cost of $2,300 does not
indicate the amount of a median rule 68 sanction under a regime of 10 times post-offer
taxable costs. It is simply impossible to predict at what point a successful rule 68 offer
would be made in relation to accrued costs. This author’s proposal would prohibit
offers for 60 days after service of the complaint, so lawyers anticipating opposing rule
68 offers might begin taking depositions and incurring other taxable costs before the
opposing offer arrived. With both parties likely to receive offers, the sanction of 10
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a denial of post-offer costs under section 1920 to the offeree.28°
Ten times the offeror’s post-offer taxable costs should generally
be large enough to encourage parties to use rule 68, but will sel-
dom coerce unfair settlements or levy an excessive penalty on
parties who reject rule 68 offers.28!

2. Soanctions for Rejections Made Frivolously or in Bad Faith
The drafters should reject post-offer attorneys’ fees as a poten-

times post-offer costs plus a denial of the offeree’s own post-offer costs would en-
courage early discovery on both sides.

Additionally, because the first offer often would not be extended until sometime
after the 60-day prohibition period, and often would not be an offer entitling the of-
feror to sanctions, the pre-offer period would in most cases be even longer than 60
days after service of the complaint. This will shelter still more pre-offer costs against
rule 68 sanctions.

Therefore, a normative sanction of ten times costs would in most cases be well be-
low ten times the study’s $2,300 median. If the offer which is the basis for sanctions is
made 120 days after service of the complaint in the median case, and if two-thirds of
all costs are incurred after the successful offer, then the median sanction will be about
$15,000 (82,300 X 67% = $1,541; $1,541 X 10 = $15,000 (approx.)), plus a denial of the
offeree’s post-offer costs (assumed to be two-thirds of $2,300, or about $1,500), for a
total of a little over $16,500 in the median case [study on file at the George Washing-
ton Law Review].

280. For the rationale of denying post-offer costs to the offeree, see supra note 274.
The next proposal (or at least its advisory committee note) should expressly state that
the denial of the offeree’s post-offer taxable costs does not mandate the denial of the
offeree’s post-offer attorneys’ fees even if those fees are defined by an applicable fee-
shifting statute as “costs.” The advisory committee note should further explain that
the award of post-offer attorneys’ fees to a plaintiff who has failed to obtain a judg-
ment as favorable as a rejected offer would be governed by statutory and judicial
guidelines for awarding reasonable attorneys’ fees, independent of the mandatory op-
eration of rule 68.

Although a prevailing plaintiff would often (perhaps usually) be denied his post-
offer statutory attorneys’ fees independent of rule 68, see Marek v. Chesny, 105 S. Ct.
3012, 3016 (1985), there would be some cases in which a prevailing plaintiff who failed
to better the defendant’s rule 68 offer at trial could still recover all or part of his post-
offer fees, pursuant to the judicial discretion afforded under fee-shifting statutes, see
id, at 3027-28 (Brennan, J., dissenting). This avoids the automatic, mandatory result
of Marek, which requires the denial of all post-offer attorneys’ fees to a prevailing
plaintiff who fails to beat a rule 68 offer at trial whenever an underlying fee-shifting
statute defines the statutory attorneys’ fees as “costs.” Id. at 3017-18. But see Simon,
supra note 13, at 904-05 nn.72 & 74 (1984) (explaining ways in which courts can legiti-
mately introduce flexibility into the Marek result).

281, The ideal multiple of post-offer taxable costs cannot be determined with cer-
tainty, because costs differ from case to case and human behavior is hard to predict.
Cf. Rowe, Predicting the Effects of Attorney Fee-Shifting, 47 LAW & CONTEMP.
PROBS., Winter 1984, at 139 passim (describing various fee-shifting schemes and con-
cluding that the effects differ widely). It thus is impossible to define exactly the mul-
tiple that would make the sanction large enough to encourage fair settlements
without coercing unfair settlements.

Although one may argue persuasively against the proposed rule 68 sanction equal to
ten times the offeror’s post-offer taxable costs plus a denial of the offeree’s post-offer
taxable costs, the critical point is that the normative sanction should be based on some
multiple of post-offer taxable costs. Although 10 seems to be an adequate and effec-
tive multiple, the exact multiple could be slightly higher or lower without violating
the principles articulated in this Article.



tial sanction against good faith rejections of rule 68 offers, because
this heavy sanction would chill a good deal of litigation that soci-
ety should encourage, or at least allow. However, this rationale
may not apply when the offeree has behaved improperly. It is
therefore necessary to consider other rationales for not imposing
the sanction of attorneys’ fees on an offeree who has rejected a
rule 68 offer frivolously, in bad faith, or for an improper purpose.

The first argument against attorneys’ fees as a sanction for friv-
olous, bad faith, or improper rejections is that every litigant has a
right to go to trial and should not be severely penalized for exer-
cising this right, regardless of the party’s motive for refusing to
settle. This argument rests on the broad premise that the process
of litigation serves some social values in every case. These “pro-
cess values” may include the desire for a day in court, the need for
finality, a desire by one or both parties for public vindication, a
perception that the decision of a neutral factfinder is most likely
to ensure fairness, the importance of establishing legal precedent
for novel and substantial issues or for issues affecting a substantial
number of non-parties, and the general psychological value to the
public of knowing that a trial is available to everyone whenever
necessary.282 In short, these process values encompass all of the
reasons that Americans consider it so important to have a federal
court system that is open to all, that holds public proceedings, that
publicly announces its decisions, and that guarantees the right to
trial whenever genuine issues of material fact are in dispute.283

Most of these process values are readily apparent in class ac-
tions, major constitutional litigation, cases of first impression, and
other cases that present novel and substantial issues of law or fact
or will affect a substantial number of non-parties. But in these
cases, the right to go to trial can be protected by pretrial exemp-
tions from rule 68;28¢ the resulting immunity from rule 68 sanc-
tions would eliminate the rule’s possible infringement on litigants’
rights to go to trial. These “public interest” cases are so imbued
with process values that courts should not try to influence settle-
ment in those cases, by rule 68 or by any other means. On the
contrary, the public may have an interest in encouraging those
cases to go to trial.28s

282. Some of these process values are discussed in Fiss, Against Settlement, 93
YALE L.J. 1073 (1984); Resnik, Managerial Judges, 96 HARV. L. REV. 374 (1982); and
Michelman, The Supreme Court and Litigation Access Fees: The Right to Protect
One’s Rights — Part I, 1973 DUKE L.J. 1158, 1172-77. This author’s articulation of
“process values” is not as formal as Professor Michelman’s four categories of dignity
values, participation values, deterrence values, and effectuation values, but the analy-
sis and conclusions that follow here would also apply under Professor Michelman’s
value system.

283. Of course, even the most ardent proponents of a right to trial do not suggest
overturning FED. R. C1v. P. 56, which allows a court to enter summary judgment with-
out any trial or hearing if the papers submitted show that there is no genuine issue as
to any material fact and the moving party is entitled to judgment as a matter of law.

284. See infra note 352 (setting out proposal for pretrial exemptions from the oper-
ation of rule 68 in certain cases).

285. No bright line can be drawn between “public” and “private” disputes, but

-~
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Because novel cases would be excluded from rule 68, the ques-
tion narrows to whether attorneys’ fees would be an appropriate
sanction for improper rejections in run-of-the-mill cases, such as
personal injury or contract cases, that appear to involve and affect
only the litigants.286 In ordinary cases, the process values gener-
ally reflect the private interests that give rise to the litigation. A
plaintiff, for example, may want to complete the process of litiga-
tion in order to feel that she has had her day in court. Settlement
may not satisfy this litigant even if the settlement would be more
favorable than the outcome at trial; the primary concern of liti-
gants like these is their personal feelings. Similarly, a defendant
may desire to complete the process of litigation even if victory is
unlikely, because victory in court may be the only way to obtain
public vindication. These litigants are primarily concerned with
their reputations. A corporate defendant may refuse settlements
to demonstrate that future litigants should not file suit unless
they are prepared to go to trial, because settlement dollars will not
be forthcoming even if the settlement demands are reasonable.
These defendants are primarily concerned with their
pocketbooks.287

“there are a number of public law cases that are easily identifiable as such. These
include constitutional issues, issues surrounding existing government regulation, and
issues of great public concern.” Edwards, Alternative Dispute Resolution: Panacea or
Anathema?, 99 HARV. L. REV. 668, 671 (1986). But see Fiss, Against Settlement, 93
YALE L.J. 1073, 1085-87 (1984). Professor Fiss suggests in a more recent article that
the compulsion of the judicial system can “close the gap between our ideals and the
actual conditions of our social life.” Fiss, Out of Eden, 94 YALE 1.J. 1669, 1673 (1985).

286. This author recognizes the existence of difficult public law issues in many
seemingly private disputes. See, e.g., Edwards, Alternative Dispute Resolution: Pan-
acea or Anathema?, 99 HARV. L. REV. 668, 671 (1986). However, many private cases
have little or no effect on anyone but the litigants. See Lee, The American Courts as
Public Goods: Who Should Pay the Costs of Litigation?, 34 CATH. U.L. REV. 267, 269
(1985). For example, in a diversity suit jury trial to determine liability in an automo-
bile collision at an intersection, or in a diversity suit to decide who breached a contract
to deliver retail goods, the public interest in the outcome is, at best, cryptic.

Despite this absence of public interest, the effect of these private interest cases on
federal court dockets may be substantial. In the judicial fiscal year ending June 30,
1984 (the most recent 12-month period for which federal figures are available), tort
and contract cases between private parties and based solely on diversity of citizenship
— cases in which the United States was not a party and in which there was no federal
question — accounted for more than 20% of all new cases filed in federal district
courts. ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS 253 (Fed. Jud. Center 1984) (Table C2) (of 261,485 total cases
filed, a total of 56,574 were diversity actions in tort (25,850) or diversity actions in
contract (28,724)). These private party diversity suits in tort and contract accounted
for over 38% of all suits that had been pending for three years or more as of June 30,
1984. Id. at 158 (Table 33) (of 15,646 total civil cases pending, a total of 6,044 were
private diversity actions in tort (4,476) or contract (1,568)). The same categories of
cases accounted for over 41% of all civil trials held during the same 12-month period.
Id. at 290-91 (Table C5A) (of 11,024 total civil cases reaching trial, diversity actions
based on contract or tort accounted for 4,606 trials).

287. For a succinct set of materials on the economics and strategies of non-settle-
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Process values such as these — feelings, reputation, and pocket-
book — are not inconsequential. They represent legitimate inter-
ests, and American courts are open to private litigants partly to
serve these private process values. The sum of these private val-
ues is a public value: courts are available to all to assuage feelings,
vindicate reputations, or protect our pocketbooks. The question,
however, is not whether private process values are worth protect-
ing. Rather, the question is how these values can best be
protected.

To analyze how private process values might best be protected,
the realities of federal court litigation must first be considered.
Only five percent of all federal court cases proceed to trial,?8 yet
federal courts are far too crowded.28® Judges and litigators alike
overwhelmingly agree that federal district court judges have more
work than they can comfortably handle. Much of this work
involves pretrial motions, status calls, and settlement confer-
ences.??0 Judges have increasingly little time to devote to what is
probably their most valuable function: trying cases. Conse-
quently, the right to trial has been devalued. Many parties who
would strongly prefer to go to trial end up dropping out of the

ment, see S. GILLERS & N. DORSEN, REGULATION OF LAWYERS: PROBLEMS OF LAW
AND ETHICS 400-07 (1985).

288. During the 12-month period ending June 30, 1984, only five percent of all fed-
eral civil cases reached trial. ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRA-
TIVE OFFICE OF THE UNITED STATES COURTS 152 (Fed. Jud. Center 1984). This five
percent figure represents a steady decline since 1975, when 8.4% of all civil termina-
tions were by trial. Id. (Table 29). Notwithstanding, the number of civil cases com-
menced in federal courts rose 8.1% for the same 12-month period. This increase is
part of a steady pattern of increase in civil filings every year since 1977. Id. at 129,
One interpretation of these data is that the increase crowds courts, thereby creating
increasing delays and forcing more people to settle before trial.

The outcome of civil cases that do not go to trial is not entirely clear because the
Administrative Office does not keep statistics in a manner responsive to that question.
One study of federal court terminations, however, found that 22.5% of all termina-
tions resulted from either dismissal before trial or summary judgment, with the re-
maining cases — roughly 70% — resolved through settlement. See Trubeck, Sarat,
Felstiner, Kritzer & Grossman, The Costs of Ordinary Litigation, 31 UCLA L. REV.
72, 89 (1983).

289. Federal court filings have shown a “dramatic rise” in recent decades with the
number of civil cases filed per capita in federal court nearly doubling, from 0.5 filings
per 1,000 population to 0.9 filings per 1,000 population between 1960 and 1980. Clark,
Adjudication to Administration: A Statistical Analysis of Federal District Courts in
the Twentieth Century, 55 S. CAL. L. REV. 65, 89-90 (1981). Moreover, since 1980, fil-
ings in federal courts have continued to rise steadily, increasing 64% (from 168,789 to
261,485) between June 30, 1980 and June 30, 1984. ANNUAL REPORT OF THE DIRECTOR
OF THE ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS 124-28 (Fed. Jud.
Center 1984). For some years, commentators have struggled to analyze and solve the
problems this sharp increase has caused. See, e.g., Bork, Dealing With the Overload
in Article III Courts, 70 F.R.D. 231 (1976); Edwards, The Rising Workload and Per-
ceived “Bureaucracy” of the Federal Courts: A Causation-Based Approach to the
Search for Appropriate Remedies, 68 IowA L. REv. 871 (1983); Manning, Hyperlexis:
Our National Disease, 71 Nw. U.L. REv. 767 (1977).

290. Federal judges have frequently complained that district court caseloads are
too heavy and require judges to become managers of pretrial activities as much as
triers of cases. See, eg., Lacey, Holding the Center Together, 24 JUDGE'S J., Spring
1985, at 29, 29; Schwarzer, Beating the Trial Court Paper Chase, 5 LITIGATION, Spring
1979, at 5, 5-6, 50-51; Shadur, A New Judge’s Thoughts, T LITIGATION, Summer 1981, at
5, 5.
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process, settling their cases before trial because they cannot afford
the time, expense, or anxiety of seeing the controversy through to
trial.291 For many of these litigation dropouts, the right to trial
must be a hollow right.

To make the right to trial more valuable, courts are searching
for ways to shorten the time from filing to trial, and to streamline
the process of pretrial litigation.292 Rule 68 can help in achieving
both of those objectives. An effective rule 68 will encourage par-
ties to settle earlier and on fair terms in the vast majority of cases
which will eventually settle anyway. Earlier settlements will cut
down on judicial pretrial activities and free up more trial time.
The scarcity of trial time is a major bottleneck in getting to
trial;293 therefore, increasing the supply of trial time will allow
parties who want trials to get to trial sooner.

Rule 68 is also likely to streamline the litigation process. Once a

291. Approximately 70% of all federal civil cases settle before trial. See supra note
288, Unfortunately, the percentage of the settling parties who would have preferred
to go to trial but settled to avoid the time, expense, and anxiety of litigation has not
been investigated. A recent survey of 1,900 litigators in California, Texas, Missouri
and Florida, however, found that 46% of the respondents thought judicial involve-
ment in the settlement discussions would increase the likelihood of fair settlements.
W. BRAZIL, SETTLING CIVIL SUITS 56 (1985). This high figure, compared to only 23%
stating that judicial involvement would not increase fairness, id., suggests that many
litigants currently agree to settle on terms that they consider unfair. Given the tre-
mendous emphasis in the last several years on the rising costs and delays in litigation,
the most logical explanation for parties who agree to unfair settlements rather than
go to trial is that the time, expense, and anxiety of going to trial are too great.

292. Intense efforts that have been made in recent years to find ways to shorten
and simplify pretrial litigation. Some of these efforts have taken the form of sugges-
tions for more effective pretrial management techniques. See, e.g., SEMINARS FOR
NEWLY APPOINTED UNITED STATES DISTRICT JUDGES 7-39, 283-304, 311-42, 583-626
(Fed. Jud. Center 1975). Other efforts have concentrated on experiments with alter-
native forms of dispute resolution. See, e.g., Edwards, Alternative Dispute Resolution:
Panacea or Anathema?, 99 HARV. L. REV. 668 (1986); Lambros, The Summary Jury
Trial and Other Alternative Methods of Dispute Resolution, a Report to the Judicial
Conference of the United States Committee on the Operation of the Jury System, re-
printed in 103 F.R.D. 461 (1984) [hereinafter cited as Summary Jury Trials]; McMil-
lan & Siegel, Creating A Fast-Track Alternative Under the Federal Rules of Civil
Procedure, 60 NOTRE DAME LAW. 431 (1985); Rosenberg, Rient & Rowe, Expenses:
The Roadblock to Justice, 20 JUDGES' J., Summer 1981, at 16. Still other efforts have
included amendments to the Federal Rules of Civil Procedure mandating sanctions
for dilatory or oppressive conduct. See, e.g, FED. R. Crv. P. 11, 26(g) & 37(g).

293. No available empirical evidence demonstrates conclusively that a shortage of
trial time poses an obstacle to affording litigants earlier trials, but this author’s per-
sonal experience as a litigator and the anecdotal evidence from federal judges indi-
cates that an increase in the amount of available trial time would lead to earlier trials.
One study found no evidence of a “long trial queue” and concluded that few cases
experience long waiting periods before trial. Grossman, Kritzer, Bumiller & McDou-
gal, Measuring the pace of civil litigation in federal and state trial courts, 65 JUDICA-
TURE 86, 112 (1981). But this study demonstrates only that parties continue discovery
too long or that many parties drop out before trial because they cannot recoup their
expenses from trial. The study did not directly address the relationship between the
volume of discovery and the supply of trial time, or between the supply of trial time
and the time from filing to trial,



rule 68 offer has been rejected, the rejecting party can no longer
count on reimbursement of its taxable costs, and may have to pay
ten times the opposing party’s post-offer taxable costs.2%¢ Addi-
tionally, if the rejecting party has acted frivolously, in bad faith, or
for an improper purpose in rejecting the offer, he may have to pay
the opposing party’s attorneys’ fees and expenses for continuing
the litigation.295 The potential for these penalties under rule 68
will lead the rejecting parties to focus pretrial activities carefully
— to consider discovery requests and objections with great care,2%
and to make and oppose motions only when the stakes are high,
the chances of success are reasonable, and the problems cannot be
resolved through cooperation between counsel.29” Because the

294, See supra notes 273-81 and accompanying text; infra text accompanying note
350.

295. See infra text accompanying note 354,

296. Discovery abuse is perceived to be a major contributor to the high cost of civil
litigation, which in turn decreases the amount of justice in the justice system. See,
e.g., Herbert v. Lando, 441 U.S. 153, 179 (1979) (Powell, J., concurring) (lamenting that
discovery is frequently “exploited to the disadvantage of justice”); Brazil, Views from
the Front Lines: Observations by Chicago Lawyers About the System of Civil Discov-
ery, 1980 AM. B. FOUND. RESEARCH J. 217, 230-35; Pollack, Discovery — Its Abuse and
Correction, 80 F.R.D. 219, 221-23 (1979). FeD. R. C1v. P. 26(g), added to the Rules in
1983, is supposed to curb such abuse. Id., advisory committee note (“Concern about
discovery abuse has led to widespread recognition that there is a need for more ag-
gressive judicial control and supervision.”). However, courts need to curb discovery
overuse, not just blatant abuse, to cut costs of litigation. See McMillan, Discovery:
A Not So Magnificent Obsession, 3 LITIGATION, Fall 1976, at 5.

297. FED. R. Civ. P. 11, amended in 1983, is already available to discourage and
sanction motions that are not based on “belief formed after reasonable inquiry [that
the motion] is well grounded in fact and is warranted by existing law or a good faith
argument for the extension, modification, or reversal of existing law.” Rule 11 also
guards against motions that are made “for any improper purpose, such as to harass or
to cause unnecessary delay or needless increase in the cost of litigation.” Id. Studies
covering the first two years of the amended rule’s operation indicate that courts are
taking the rule seriously and imposing sanctions far more frequently than in the past.
See generally S. KASSIN, AN EMPIRICAL STUDY OF RULE 11 SANCTIONS (Fed. Jud.
Center 1985) (studying judicial attitudes toward amended rule 11 and collecting some
cases); Schwarzer, Sanctions Under the New Federal Rule 11 — A Closer Look, 104
F.R.D. 181 (1985) (discussing a collection of cases and suggesting standards for impos-
ing sanctions).

Rule 26(g), also added to the rules in 1983, discourages unfounded motions regard-
ing discovery. FED. R. CIv. P. 26(g); see supra note 296; see, e.g., Itel Containers Int’l
Corp. v. Puerto Rico Management, Inc,, 108 F.R.D. 96, 104 (D.N.J. 1985). In contrast
to the flood of cases reporting sanctions under rule 11, however, cases imposing sanc-
tions under rule 26(g) are “rare.” See Vairo, Analysis of August 1, 1983 Amendments
to the Federal Rules of Civil Procedure, reprinted in ALI/ABA, CiviL. PRACTICE AND
EFFECTIVE LITIGATION TECHNIQUES IN FEDERAL AND STATE COURTS at 55, 144 (1985).

Moreover, local rules in most jurisdictions require attorneys to meet and confer in a
good faith attempt to resolve discovery disputes before filing discovery motions with
the court. E.g., E.D. Mo. R. 7(C) (precluding court from hearing any discovery motion
unless counsel have been unable to resolve differences after “sincere efforts” in “good
faith”); see also Perlov v. G.D. Searle Co., 621 F. Supp. 1146, 1149 (D. Md. 1985) (refus-
ing to consider motion to sanction plaintiffs for deposition conduct because parties
“have made no effort to resolve these differences among themselves before involving
the Court,” contrary to local rule 34).

The federal courts’ discretionary sanctions powers may be helpful in combating the
most glaring litigation abuses, but they do relatively little to affirmatively encourage
good litigation practices and streamline litigation because sanctions are not imposed
for lawyering that is merely mediocre or disorganized. Good litigation practices, espe-
cially careful planning and judicious use of litigation weapons, requires a conscious
effort. See Leitch, Streamlined Litigation, 10 LITIGATION, Summer 1984, at 41, 41. An
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two-way street feature of an amended rule 68 is likely to make
both parties into rejecting parties at some point in the litigation,298
both parties will proceed with similar caution, focus, and selectiv-
ity.299 This careful planning will substantially streamline the liti-
gation process, which in turn will further free up trial time for
those who want to exercise their right to trial.

If a stronger form of rule 68 will shorten the time to trial and
streamline the litigation process, then we are not purchasing a
stronger rule at the expense of the right to trial, but are using rule
68 to enhance the right to trial. Cases having obvious public im-
pact will be free from rule 68 penalties and will have a clear path
to trial.3%® Cases involving private process values will either settle
earlier than they otherwise would, or proceed to trial sooner and
less expensively. In short, rule 68 would enhance the right to trial
by reducing excessive discovery, unnecessary motions, and mutu-
ally destructive delay.

Even if rule 68 would not have all of these positive effects — if
the potential sanction of attorneys’ fees for improper rejections
would yield a net decrease of those willing to exercise their right
to trial — that price should be paid. In exchange for discouraging
a modest number of litigants from proceeding to trial,3! the threat

amended version of rule 68 that imposes significant sanctions for going to trial after
rejecting a settlement offer without good reason will force lawyers to plan more care-
fully. Although sanctions always pose a risk of chilling zealous advocacy, the more
likely effect is that rule 68 sanctions will lead to better advocacy.

298. If both parties can make offers, it follows that both parties can reject offers.
Because cases are not likely to settle based on the first rule 68 offer or counteroffer, it
is probable that both parties will reject rule 68 offers at some point in the litigation.
See supra text accompanying note 162.

299. Because both parties will be at risk if the trial results are not more favorable
than the rule 68 offers they rejected, both parties will seek to keep their own taxable
costs to a minimum and avoid provoking the opposition into incurring unnecessary
taxable costs. This cautious attitude may well lead attorneys to take more discovery
informally and to maximize their pre-offer or pre-rejection investigation. Encourag-
ing earlier investigation and informal discovery will likely make litigation both less
expensive and more effective. See R. SIMON, TEACHER'S MANUAL FOR TRAINING THE
ADVOCATE: THE PRETRIAL STAGE 26-28 (1985).

Admittedly, the danger exists that some parties will act in the opposite fashion,
putting off discovery until they can get a potential return (in the form of rule 68
sanctions) of $10 for every $1 expended. However, rules 26(b)(1), 26(c), 26(f), and
26(g) should sufficiently check excessive discovery, and the courts’ power to reduce
excessive sanctions should discourage those intent on turning discovery into a profit-
making enterprise under this author’s proposal to amend rule 68.

300. Cases having an obvious public impact, including cases presenting novel and
substantial issues or questions affecting a significant number of non-parties, will have
a clear path to trial because they will be exempt from the operation of rule 68 and its
sanctions. See infra notes 326-27 and accompanying text.

301. The number of litigants discouraged from going to trial by rule 68 should be
very small. Only five percent of all civil litigants in federal court go to trial under the
current rules, ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF
THE UNITED STATES COURTS 152 (Fed. Jud. Center 1984), and this percentage may still
be decreasing, id. (Table 29). Some of these cases present public issues and will be



of heavy sanctions for frivolous, bad faith, or improper rejections
would deter much of the cynical and wasteful game-playing that
often dominates settlement negotiations. Equally important, the
imposition of heavy sanctions would compensate the victims of im-
proper settlement behavior. If preserving a theoretically unfet-
tered right to trial means tolerating abusive settlement tactics and
leaving the victims of those abusive tactics uncompensated, then
the price is too high.302

Assuming these reasons for providing rule 68 sanctions for friv-
olous, bad faith, or improper rejections are thus far persuasive, the
next critical question must be answered: how can courts deter-
mine when the rejection of a rule 68 offer was frivolous, in bad
faith, or for an improper purpose?

Defining rejections that are merely frivolous is relatively easy
because some guidance is already available. In Christiansburg
Garment Co. v. EEOC,3%3 the Supreme Court stated that a plaintiff
might have to pay a defendant’s attorneys’ fees if the court finds
that a plaintiff’s claim was “frivolous, unreasonable, or ground-
less, or that the plaintiff continued to litigate after it clearly be-
came 50.”3%¢ Rule 11 of the Federal Rules of Civil Procedure does
not expressly use the term “frivolous,” but courts have construed
rule 11 to prohibit pleadings and motions that are not based on a
reasonable inquiry and have little or no chance of success —
pleadings and motions that are frivolous.305 Therefore, although a

exempt from rule 68 under this author’s proposal; in other cases no rule 68 offers will
be made. Moreover, many litigants can be expected to go to trial regardless of poten-
tial heavy sanctions under rule 68. Therefore, the number of cases that will settle
primarily because of the threat of rule 68 sanctions will be small, and the number of
litigants who feel coerced to give up their right to trial because of rule 68 will probably
be offset by those rule 68 enables to go to trial as a result of the reduced court dockets
and increased available trial time.

302. Opponents of heavy rule 68 penalties fear that allowing judges to assess the
rationality or good faith of offerees rejecting settlement offers would embroil judges
too deeply in settlement negotiations and would arm judges to coerce a settlement
when they do not like the lawyers, the parties, the issues, or some other aspect of a
case. As the reader will recognize, these are essentially the same arguments that
were made against the standard of reasonableness in conjunction with potential sanc-
tion of attorneys’ fees in the 1984 proposal. See suprae notes 66-103 and accompanying
text.

These arguments are weak. Courts already impose sanctions for improper behavior
in settlement negotiations, pursuant to the judiciary’s inherent power to control the
docket. See supra note 224 and accompanying text. Moreover, FED. R. Civ. P. 16 al-
ready authorizes judges to intrude deeply into the settlement process, and many
judges already twist arms to settle cases, partly as a way of relieving docket pressure.
See, e.g., Note, Judicial Authority in the Settlement of Federal Civil Cases, 42 WASH.
& LEE L. REv. 171, 173-74 (1985); Oesterle, Trial Judges in Settlement Discussions:
Mediators or Hagglers?, 9 CORNELL L.F., June 1982, at 7, 8-9; ‘Coerced’ divorce settle-
ment vacated, Chi. Daily L. Bull,, Sept. 11, 1985, at 1, col. 2. Far from exacerbating
this problem, rule 68 will give the parties greater opportunities for self-regulation in
the settlement process, because the threat of sanctions comes primarily from the rule
rather than from the power of the judge. In any event, rule 68 would control the
adverse effects of potentially heavy sanctions more tightly than if the source of the
sanctions were inherent judicial power, with its “shadowy” outlines.

303. 434 U.S. 412 (1978).

304. Id. at 422.

305. Seg, e.g., Van Berkel v. Fox Farm & Road Mach., 581 F. Supp. 1248, 1251 (D.
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refusal to settle presents a different context than drafting plead-
ings or filing motions, the language of rule 11 and Christianburg
provide a useful starting point. The rejection of a rule 68 offer
should be considered frivolous if the rejecting party or his attor-
ney makes no “reasonable inquiry” into the fairness of the offer at
the time it is made,3% or if the party makes such an inquiry and
then proceeds to litigate knowing there is a minimal chance of
gaining a better result at trial.307

This definition of frivolous rejections penalizes two undesirable
types of litigants. First, it penalizes litigants who refuse to bargain

Minn. 1984) (sanctioning attorney under rule 11 for relying solely on client’s word in
filing suit after statute of limitations had expired); Weisman v. Rivlin, 598 F. Supp.
724, 726 (D.D.C. 1984) (imposing sanctions for mistakenly filing diversity suit when
complaint lacked diversity on its face). Good faith is usually not a defense under rule
11. A recent survey of judicial attitudes towards amended rule 11 revealed that 61%
of the judges surveyed would sanction an attorney acting in good faith who violated
rule 11 for reasons beyond his control — such as incompetence, inexperience, or over-
sight — and 85% would sanction an attorney who violated rule 11 in good faith for
reasons within his control — such as neglect or laziness. S. KASSIN, AN EMPIRICAL
STUDY OF RULE 11 SANCTIONS 28 (Fed. Jud. Center 1985) (Table 11).

306. The “reasonable inquiry” language tracks the language of rule 11, which sanc-
tions motions and pleadings not based on a reasonable inquiry into the facts and the
law. Seg, e.g., Eastway Constr. Corp. v. City of N.Y., 762 F.2d 243, 253-54 (24 Cir. 1985)
(mandating sanctions under rule 11 if, “after reasonable inquiry, a competent attorney
could not form a reasonable belief that the pleading or motion is well grounded in fact
and is warranted by existing law or a good faith argument for the extension, modifica-
tion, or reversal of existing law”). Applied to the context of rule 68, this language
means that an attorney who failed to make a reasonable effort to determine the set-
tlement value of his client’s case, or who evaluated the case in a negligent or incompe-
tent manner, would be subject to rule 68 sanctions if the rejected offer turned out to
be more favorable than the final judgment. This standard would give attorneys
greater incentives to research, investigate, and evaluate carefully before rejecting a
rule 68 offer. Although a reasonable evaluation would not be a total defense to rule 68
sanctions, the court could take an attorney’s evaluation efforts into account in deter-
mining an appropriate sanction. See infra text accompanying notes 313-15 (explaining
judicial discretion under rule 54(d)).

307. Rule 68 would not prohibit a party from going to trial, or forbid an attorney
from recommending trial, even if a trial was unlikely to produce a more favorable
result than the rejected rule 68 offer: a party would still be entitled to gamble on
getting a better result at trial. However, rule 68 would change the assumptions about
who would have to pay if the gamble did not pay off. Thus, rule 68 would serve to
compensate the offering party and the court when an offeree decided to take a long
shot and go to trial. Courts have already employed this concept to sanction parties
under rule 11 for filing losing motions. See In re TCI, Ltd., 769 F.2d 441, 445 (7th Cir.
1985); Zick v. Verson Allsteel Press Co., 623 F. Supp. 927, 932 (N.D. I11. 1985) (quoting
Eastway Constr. Co. v. City of N.Y,, 762 F.2d 243, 254 (2d Cir. 1985)).

One court has also invoked rule 68 to award nearly $11,000 in post-offer attorneys’
fees to civil rights defendants when plaintiffs were awarded only $5,010 after rejecting
a rule 68 offer for $26,000, because the court considered plaintiffs’ rejection “more the
action of a ‘river boat gambler’ than an objective evaluation of the possibilities, If
anything, the offer was generous, and its rejection whimsical.” Crossman v. Marcoc-
cio, 108 F.R.D. 433, 437 (D.R.1. 1985). This author believes that Crossman was wrongly
decided due to a bad overreading of Marek v. Chesny, 105 S. Ct. 3012 (1985). Cross-
man, however, illustrates the view that gamblers ought to pay their own way in
litigation.



seriously. Second, it penalizes those who view litigation as a long-
shot gamble. Gamblers have every right to go to trial, but if they
lose their bets they should not be able to push the entire burden of
defending against foolish litigation onto their opponents.
Defining bad faith, improper, or vexatious rejections is more
difficult. Authors have struggled to define negotiation ethics, but
they do not agree on the answers.3°8 Nevertheless, just as courts
have been able to develop workable definitions of bad faith in the
contexts of insurance cases and labor negotiations,?%® and just as
the bar has been able to develop a workable code of professional
ethics,31° courts can develop a workable code of settlement ethics.

308. One of the best known articles in the ongoing debate over negotiation ethics is
White, Machiavelli and the Bar: Ethical Limitations on Lying in Negotiation, 1980
AM. B. FOUND. RESEARCH J. 926, 926-38 (arguing that “fairness” should be read to
allow those kinds of untruthfulness that are implicitly or explicitly acceptable in the
forum as defined by the subject matter and participants; to do otherwise attempts to
force the attorney to act against his and his client’s self-interest). Relatively little has
been written on the ethics of refusing to settle a lawsuit, but lawyers take many dif-
ferent views on that subject and on its converse, the right to go to trial, regardless of
the possibility of a reasonable settlement.

309. In labor negotiations, sections 8(a)(5) and 8(b)(3) of the National Labor Rela-
tions Act, 29 U.S.C. §§ 158(a)(5), 158(b)(3) (1982), require every employer and union to
bargain “in good faith” concerning wages, hours, and other terms and conditions of
employment. Section 8(d) states that good faith does not compel either party to ac-
cept an adversary’s proposal. Id. § 158(d). The Supreme Court has adopted the view
that an employer who refuses to accept reasonable union proposals can be ordered to
continue bargaining but not to accept the proposals. See H.K. Porter Co. v. NLRB, 397
U.S. 99, 102 (1970); NLRB v. American Nat’l Ins. Co., 343 U.S. 395, 404 (1952). Rule 68,
of course, would not give courts authority to compel parties to accept opposing offers.
However, like the National Labor Relations Act, rule 68 would attach meaningful
penalties to bad faith bargaining.

Insurance law obligates an insurer faced with a settlement offer to analyze the offer
in good faith in deciding whether to settle the case, even if rejection would be in the
insurer’s best interests. See, e.g.,, Herges v. Western Casualty & Sur. Co., 408 F.2d
1157, 1164 (8th Cir. 1969). Consequently, a refusal to settle may be found in bad faith
if the insurer’s main motive for rejecting a settlement was its economic interest, and
not the economic interest of its policyholder. There has been some resistance to ex-
tending insurance bad-faith doctrine to other areas of law because cases involving this
doctrine are based on a contract and reflect the unique circumstances of the insurance
industry. See Diamond, The Tort of Bad Faith Breach of Contract: When, If at All,
Should It Be Extended Beyond Insurance Transactions?, 64 MARQ. L. REV. 425, 428-29
(1981). Nevertheless, the definition of a bad-faith settlement rejection would be use-
ful in defining rule 68 duties.

310. The new ABA Model Rules of Professional Conduct contain several provisions
dealing with ethics in negotiations. E.g., MODEL RULES OF PROFESSIONAL CONDUCT
Rule 4.1 (Final Draft 1983) (prohibiting a lawyer from knowingly (a) making a false
statement of material fact or law to the adversary, or (b) failing to disclose a material
fact to the adversary when disclosure is necessary to avoid assisting a criminal or
fraudulent act by the client, unless disclosure would violate the rule on confidential-
ity). Rule 4.1 places no affirmative duty on a lawyer to accept a reasonable settlement
offer, but that duty could come from Rule 3.1, which prohibits a lawyer from defend-
ing a proceeding unless there is a non-frivolous basis for doing so, id. Rule 3.1, or from
Rule 3.2, which requires lawyers to make reasonable efforts to expedite litigation con-
sistent with the interests of the client, i{d. Rule 3.2. The Comment to Rule 3.2 states
the test is whether a competent lawyer acting in good faith would regard the conduct
in question as having “some substantial purpose other than delay.” Id. Rule 3.2 com-
ment. The Comment continues: “Realizing financial or other benefit from otherwise
improper delay in litigation is not a legitimate interest of the client.” Id. This com-
ment suggests that it is improper to refuse a reasonable settlement offer because the
offeror is nearing the end of his financial rope and will be forced to extend a more
generous offer later in the case. This Article does not argue that these ethical stan-
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As a starting point, it should be considered improper to reject a
settlement offer for reasons wholly irrelevant to the merits of the
litigation. For example, it should be improper to reject a fair offer
because the opposing party is running out of money, because the
rejecting party wants to delay settlement for its own independent
financial reasons, or because the rejecting party’s lawyer hopes to
gain notoriety by trying the case, regardless of the outcome. The
drafters could flesh out this list with many other examples.311
Although many of the examples would threaten heavy sanctions
for behavior that is now customary, the prevalence of these vexa-
tious tactics cannot continue to justify their validity. As they have
done with improper tactics in pleadings, motions, and discovery,
federal courts should impose financial penalties on refusals to set-
tle that are wholly divorced from the merits of the litigation.

In sum, when a party has the opportunity to settle on fair terms
in a case that has little or no impact on nonparties, that party
should either settle or risk paying partial compensation to the
offeror for the costs and expenses of continuing the litigation.
Fundamental fairness requires no less.

3. Judicial Discretion to Reduce Sanctions

To prevent injustices and lessen the chill on meritorious cases,
courts must have discretion to reduce unduly heavy sanctions.
The drafters of rule 68 could define this discretion simply by in-
structing courts to reduce or eliminate sanctions whenever courts
would reduce or eliminate an award of costs to the prevailing
party under rule 54(d).32

Courts have broad discretion under rule 54(d) to consider all

dards per se are binding on federal courts, but this author does believe that courts
should financially penalize conduct the bar deems unethieal.

311. The Advisory Committee (or Congress) might add, for example, that it is im-
proper to reject a reasonable settlement offer on grounds that: the trial date is ex-
tremely inconvenient for the opposition and will force them to settle rather than go to
trial, embarrassment from the bad publicity from the case will force the adversary to
make a better settlement offer before trial, or the opposing party is emotionally un-
stable and is likely to cave in to avoid the trauma of testifying at trial. The drafters
should make clear that these are only illustrations and cannot possibly anticipate all
of the situations in which bad faith will be found. The drafters should also clearly
articulate that the only legitimate basis for rejecting a settlement offer in a case fall-
ing within the ambits of rule 68’s operation is the expectation that the judgment at
trial will be more favorable than the offer on the table. See generally In re TCI, Ltd,,
769 F.2d 441 (7th Cir. 1985) (condemning a frivolous suit which forced substantial re-
search and other litigation expenses on defendants, stating: “A lawyer who pursues a
plausible claim because of the costs the suit will impose on the other side, instead of
the potential recovery on the claim, is engaged in abuse of process.”).

312. FED. R. C1v. P. 54(d) provides: “Except when express provision therefor is
made either in a statute of the United States or in these rules, costs shall be allowed as
of course to the prevailing party unless the court otherwise directs. . . .” (emphasis
added).



relevant circumstances when approving or modifying a bill of
costs taxed by the clerk.?:3 In County of Suffolk v. Secretary of
the Interior,34 Judge Jack Weinstein listed factors courts should
ordinarily consider under rule 54(d). These factors include the
parties’ good faith, the novelty and substantiality of the issues, the
direct and indirect benefits to the public and the parties, the need
to reimburse or avoid unduly burdening nonaffluent litigants, and
the potential for inhibiting similar actions in the future.315

The wide-ranging discretion accorded courts by rule 54(d) would
also allow courts to consider other factors pertinent to the rejec-
tion of an offer of settlement. For example, the court could con-
sider the magnitude of the difference between the rejected offer
and the final judgment;3!¢ whether the offeree negotiated in good
faith by making a reasonable counteroffer;3!” and whether the of-
feror improperly withheld information material to the offeree’s
decision to reject the offer.318

Using rule 54(d) standards to define judicial discretion under
rule 68 would have two primary advantages. First, standards for
judicial discretion under rule 54(d) are already familiar to courts
and litigants.3!® Second, rule 54(d)’s standards allow courts flexi-
bility to consider all relevant factors and to respond fairly in all
situations.320

Using rule 54(d)’s standards in rule 68 would also have two obvi-

313. See Farmer v. Arabian Am. Oil Co., 379 U.S. 227, 231-35 (1964) (approving dis-
trict judge’s reduction of a “staggering” bill of costs).

314. 76 F.R.D. 469 (E.D.N.Y. 1977), cert. denied, 434 U.S. 1064 (1978).

315. Id. at 473.

316. The magnitude of the difference between the judgment and the rejected offer
is unworkable as the sole basis for imposing sanctions. See supre notes 268-73 and
accompanying text. Nevertheless, it is an appropriate factor for deciding whether to
reduce sanctions, because an offeree who has missed the mark by a lot has probably
acted more unreasonably than an offeree whose judgment is close to the offer.

317. Allowing plaintiffs as well as defendants to make rule 68 offers was a univer-
sally acclaimed feature of both the 1983 and 1984 proposals. See supra note 144 and
accompanying text. Courts should encourage the traffic of offers on this two-way
street by reducing sanctions against offerees who have made reasonable
counteroffers.

318. The 1984 proposal required courts to consider “whether the offeror had unrea-
sonably refused to furnish information necessary to evaluate the reasonableness of
the offer.” 1984 Proposal, supra note 5, at 433 (sentence 8(3)). Although this impor-
tant factor discourages courts from sanctioning an offeree due to the wrongful con-
duct of the offeror, the “necessary” standard of the 1984 proposal seems too high.
Rule 68 should demand only that the offeror not improperly withhold “material” in-
formation — that is, information that might have changed the offeree’s mind. If any
offeror improperly withholds material information properly requested by the offeree,
the court should ordinarily reduce or eliminate the sanctions against the offeree.

319. Rule 54(d) has been in the rules unchanged since the rules first took effect in
1938. Thus, the discretion of the courts to reduce or deny an award of costs has been
the same for nearly 50 years. This should satisfy critics of the 1984 proposal who
argued that the standard for imposing sanctions for unreasonable rejection was en-
tirely new, ill-defined, and subject to unpredictable application. E.g.,, NAACP Fund
Comments on 1984 Proposal, supra note 92, at 20-21; San Francisco Hearings on 1984
Proposal, supra note 19, at 117-19 (testimony of Judith Resnik).

320. It might be argued that allowing courts to consider all relevant factors will
spark excessive collateral litigation. See supra notes 176-78 and accompanying text.
The problem of collateral litigation on rule 68 sanctions motions cannot be completely
eliminated, however, unless all judicial discretion is completely eliminated, as it is
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ous disadvantages, however. First, the flexibility of rule 54(d)’s
standards would encourage collateral litigation. Because rule
54(d) allows courts to consider all relevant factors, including the
reasonableness of a rejection, post-trial proceedings over sanctions
could be as complex as post-trial proceedings under the 1984 pro-
posal. Second, the flexibility of rule 54(d)’s standards would re-
duce the certainty that courts will impose sanctions and would
thus weaken the incentives to make and accept rule 68 offers.
These arguments are logical, but neither overcomes the advan-
tages of defining judicial discretion via rule 54(d). With respect to
excessive collateral litigation, this author’s proposal will yield sig-
nificantly less collateral litigation than would the 1984 proposal.
The stakes under this author’s proposal will ordinarily be much
lower than those under the 1984 proposal, not only in monetary
terms but also because the offeree’s attorney has much lower ex-
posure to malpractice liability.32! Further, the use of a mathemat-
ical trigger prevents motions for sanctions by those whose offers

under the existing rule. Because eliminating all discretion is unacceptable, the draft-
ers of rule 68 must devise other ways to limit collateral litigation.

Once rule 68 incorporates judicial discretion into the rule, there are at least five
ways to reduce the incidence of collateral litigation: (1) limit the circumstances in
which courts may exercise their discretion, e.g., deny the court discretion to impose
sanctions if the judgment is less favorable than the rejected offer; (2) limit the range
of the court’s discretion, e.g.,, allow the court only to reduce, but not to increase, the
normative sanction; (3) keep the normative sanction small enough so that it generally
will be uneconomical to challenge it, e.g., eliminate attorneys’ fees as a potential sanc-
tion; (4) place a cost on asking the court to exercise its discretion, e.g., require the
moving party to pay the expenses and attorneys’ fees of the offeror if the court denies
the motion to reduce sanctions; and (5) use a familiar standard for discretion that will
not encourage collateral litigation to define the standard, e.g., use an existing discre-
tionary standard such as rule 54(d). This Article’s proposal for amending rule 68 uses
all five of these methods for reducing collateral litigation. See infra text accompany-
ing notes 345-54. The 1984 proposal used none of them.

321. To prove a malpractice claim against an attorney, a client must show that his
attorney acted negligently. See, e.g., Togstad v. Vesely, Otto, Miller & Keefe, 291
N.W.2d 686, 692 (Minn. 1980). Negligence means that the attorney rendered legal ad-
vice under circumstances making it “reasonably forseeable to the attorney that if such
advice was rendered negligently, the individual receiving the advice might be injured
thereby.” Id. at 693 n.4. Under the 1984 proposal, inquiring into the reasonableness of
rejecting a rule 68 offer would inevitably call into question the lawyer’s advice and
whether the advice to reject the offer was reasonable. If the attorney advised rejec-
tion, a judicial pronouncement that the rejection was unreasonable would be
equivalent to a finding that the attorney’s advice was unreasonable — tantamount to a
finding that the advice was negligent. A client forced to pay heavy sanctions based on
a finding that his attorney’s advice was unreasonable would have good reason to sue
his attorney for malpractice.

In contrast, under this author’s proposal the issue of the reasonableness of a rejec-
tion would not be expressly determined unless the sanctioned party or attorney
sought a reduction in sanctions on the grounds that the rejection was reasonable at
the time it was made. However, even if this motion was denied the chances of a mal-
practice suit would still be less than under the 1984 proposal because of the milder
sanctions under the suggested proposal along with their potential imposition upon the
attorney rather than the client. See infra text accompanying notes 350-51.
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were not more favorable than the final judgment. Moreover,
because this author’s proposal specifies a normative sanction, col-
lateral litigation over an unspecified “appropriate” sanction will
be minimized.?22 This author’s proposal would allow motions to
reduce sanctions, but, as an additional safeguard against excessive
collateral litigation, an offeree who unsuccessfully moves to re-
duce sanctions will ordinarily have to pay the opposing party’s rea-
sonable expenses incurred in litigating the motion, including a
reasonable attorneys’ fee.322 Finally, except for motions asking a
court to rule that an offer was rejected frivolously, improperly, or
in bad faith, motions to increase sanctions will be eliminated
entirely.

The argument that rule 54(d)’s standards will diminish the cer-
tainty that courts will impose sanctions, and thus diminish incen-
tives to use rule 68, is undoubtedly correct. Any amount of
judicial discretion reduces certainty. But that does not settle the
issue. The value of increasing certainty under rule 68 must be
weighed against the value of avoiding injustice, and the goal of
achieving the fairest result in each case outweighs the goal of en-
couraging more settlements under rule 68.32¢ An inflexible rule
68 sanction would especially chill litigation by poor people. To
make sanctions under the rule fair to all litigants, and to account
for unusual situations, rule 68 must empower courts to reduce un-
duly harsh sanctions.325

In sum, neither the problem of collateral litigation nor the prob-
lem of reducing certainty overcomes the desirability of granting
courts wide-ranging discretion to reduce unduly harsh sanctions.
Only substantial discretion can ensure that sanctions are not
greater than justice dictates. Because rule 54(d) is both familiar
and flexible, it is an appropriate standard for defining judicial dis-
cretion to reduce rule 68 sanctions.

D. Exemptions and Exclusions from Rule 68

In some cases, judicial discretion to reduce or eliminate sanc-

322. 1984 Proposal, supra note 5, at 433 (sentence T); see FED. R. Crv. P. 11, 26(g).

323. FED. R. C1v. P. 37(a)(4) uses this same safeguard to discourage frivolous mo-
tions to compel discovery. A court will refrain from granting the award if it finds that
the motion was substantially justified or that other circumstances make an award of
expenses unjust.

324. This is the reason that attorneys’ fees are not unacceptable as a sanction for
good faith rejections. See supra note 145 and accompanying text.

325. Of course, the rule could grant discretion to reduce sanctions without afford-
ing courts the broad discretion permitted under rule 54(d). For example, the rule
could instruct courts to reduce sanctions only if the normative sanction would be fi-
nancially oppressive to the offeree, would penalize the offeree for an unpredictable
turn of events, or would reward an offeror with unclean hands. However, any effort
to narrowly circumscribe the courts’ authority to reduce sanctions would inevitably
fail to anticipate many situations that would warrant reduced sanctions. Those unan-
ticipated situations would force courts into the Hobson’s choice of imposing unjust
sanctions or straining the language of the rule. Providing the substantial range of
discretion allowed by rule 54(d) will allow courts to avoid this dilemma and react
fairly to every situation.
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tions after trial cannot offset the chilling effect of potential sanc-
tions. While some coercion in cases presenting only private
process values may be tolerable, courts should not allow rule 68 to
coerce settlements in cases laden with public process values. Con-
sequently, courts should act before trial to exempt from rule 68
sanctions all cases that turn on novel and substantial issues of fact
or law326 and all cases in which judicial resolution may substan-
tially benefit nonparties.327

However, blanket exclusions such as the 1984 proposal’s exclu-
sion of class actions or derivative suits are unnecessary as long as
attorneys’ fees are not a potential sanction for good faith rejec-
tions.328 If the drafters of rule 68 adopt the normative sanction of
ten times post-offer costs, then judicial discretion to exempt novel
cases from rule 68 sanctions before trial and to reduce sanctions
after trial should adequately protect against ruinous sanctions and
coerced settlements.

V. Rule 68 and Alternative Dispute Resolution

The American Rule is predicated on the policy that anyone with
a meritorious claim has the right to go to trial undeterred by the
prospect of paying the opponent’s attorneys’ fees if he refuses to
settle or if the suit is unsuccessful. This policy limits the degree to

326. Deciding novel and substantial issues is one of the principal purposes of the
judiciary, and it is in the public’s interest not to chill the litigation of cases presenting
such issues. See Fiss, Against Settlement, 93 YALE L.J. 1073, 1085-90 (1984) (positing
that the purpose of litigation extends beyond the parties in interest, to enforcement of
authoritative community values); San Francisco Hearings on 1984 Proposal, supra
note 19, at 124 (testimony of Judith Resnik) (emphasizing importance of judges’ opin-
jons and juries’ views on social issues).

327. The 1984 proposal appeared to allow a post-trial exemption for “a ‘test case’
presenting questions of far-reaching importance affecting non-parties.” 1984 Propo-
sal, supra note 5, at 433 (sentence 8(4)). Although the 1984 proposal’s emphasis on
questions affecting nonparties is correct, because that implies a public interest in a
judicial resolution, the phrase “test case” is a poor choice of words. First, it is unclear
how to define a “test case.” Must it present an issue of first impression? Or may it be
a case like Brown v. Board of Eduec., 349 U.S. 294 (1954), that asks the court to recon-
side an entrenched but undesirable legal doctrine? Moreover, the significance of cases
that became test cases may not be clear until after the court renders a decision. See
Wasby, How Planned is “Planned Litigation”?, 1984 AM. B. FOUND. RESEARCH J. 83,
138 (cc;;lcluding that many test cases result from situations beyond the litigator’s
control).

328. Both the 1983 and 1984 proposals provided that rule 68 “shall not apply to
class or derivative actions under Rules 23, 23.1, and 23.2.” 1983 Proposal, supra note 4,
at 363 (sentence 11); 1984 Proposal, supra note 5, at 433 (sentence 10). The rationale
for this exclusion has been soundly criticized. See supra text accompanying notes 241-
50.

However, if attorneys’ fees are a potential sanction for good faith rejections, a blan-
ket exclusion would be justified not only for class actions and derivative suits, but also
for all cases based primarily on statutes allowing an award of attorneys’ fees to the
prevailing party. See supra note 251.



which rule 68 can encourage settlements. Any sanction weighty
enough to work a substantial increase in the number of settle-
ments or to advance significantly the timing of settlements is
likely to be too strong to survive political opposition or ensure that
litigants with meritorious cases are not coerced into inadequate
settlements. In short, any version of rule 68 that is politically ac-
ceptable and that honors the policies embodied in the American
rule may be too weak to affect the parties significantly in settle-
ment negotiations. Even if the drafters of rule 68 fully adopt this
author’s suggestions for revising the rule, many parties would
probably continue their current pattern of negotiating. Some in-
crease in settlements would probably result, because rule 68
would give parties an incentive to settle and, perhaps more impor-
tantly, because rule 68 would transform an opening offer from a
sign of weakness to a sign of strength.32® Nevertheless, a major
obstacle to settlement would remain: a case is unlikely to settle
when the parties sharply disagree on the value of the case. Parties
will usually centinue toward trial as long as they believe that they
are more likely to gain rather than lose by continuing the litiga-
tion. Because any politically acceptable version of rule 68 would
not greatly change the calculus of gains and losses, many parties
that would refuse to settle absent rule 68 would maintain that pos-
ture despite rule 68.330

Conversely, as parties agree more closely on the likely outcome
at trial, rule 68 is more likely to change settlement behavior.
Stated another way, as the rule 68 sanction increases in relation to
the difference between the parties’ settlement positions, the rule
is more likely to prompt a timely settlement.

329. One commentator has likened rule 68 to a cross between a white flag of sur-
render and a backgammon doubling cube. Varon, supra note 158, at 816. To the ex-
tent a rule 68 offer is like a backgammon doubling cube, it indicates the offeror’s
confidence in his case: The offeror raises the stakes of the litigation if he is confident
that the plaintiff could not do better at trial than the amount of the rule 68 offer. On
the other hand, a defendant who denies any liability at all may view the rule 68 offer
more like the surrender flag than the doubling cube.

330. The Administrative Office of the United States Courts keeps no statistics on
the amount in controversy in federal court cases, and this author knows of no private
study of the amount in controversy. Generally, however, many lawyers consider it
uneconomical to litigate a case in federal court unless the amount in controversy is at
least $50,000 to $100,000. When the amount in controversy is over $100,000, the parties
are likely to be separated by more than a few thousand dollars in settlement negotia-
tions. Rule 68 in its present form obviously cannot bridge this gap. As pointed out
above, the median amount of taxable costs in federal court litigation appears to be
about $2,300 — and that amount encompasses all costs for the entire case, not just the
post-offer costs available under rule 68. See supra note 279. In its present form, rule
68 might bridge a maximum gap of about $4,600 — the plaintiff’s downside risk in
rejecting a rule 68 offer (losing $2,300 in costs and paying $2,300 of his opponent’s
costs). This author doubts that many settlements are blocked over amounts in the
$5,000 range, which partly explains the seemingly minimal impact of rule 68 to date in
non-fee-shifting, ie., pre-Marek, cases. If rule 68 carried a potential sanction of 10
times post-offer costs, however — and more in cases of bad faith, frivolous, or im-
proper rejections — then rule 68 might bridge the gap more often. Rule 68 could now
span differences far greater than $4,600. Cases would elude this settlement incentive
also, however, as long as the parties remained apart by a factor of more than 20 times
costs.
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There are two possible pathways for increasing rule 68 sanctions
in relation to the differences between parties’ negotiating posi-
tions. One way is to increase rule 68 sanctions; however, this
option eventually becomes politically and philosophically unac-
ceptable. The alternative is to reduce the differences between the
parties — a solution that is preferable to increasing rule 68
sanctions.

Differences between parties can be reduced through various
forms of alternative dispute resolution (ADR).3% In some juris-
dictions, ADR includes court-imposed arbitration programs,332
mandatory mediation of diversity suits,333 or mandatory early neu-
tral evaluation of all suits for money damages.33¢ In other jurisdic-
tions, ADR includes consensual use of a master or magistrate for
settlement conferences,?3% or mandatory summary jury trials.336
In addition, the literature is now filled with instances in which the

331. The close link between rule 68 and ADR has also been recognized by Senator
Mitch McConnell in his recently introduced Alternative Dispute Resolution Promo-
tion Act of 1986. See S. 2038, 99th Cong., 2d Sess. (Feb. 3, 1986). In addition to propos-
ing an amendment to rule 68 (essentially the 1984 proposal), the bill seeks to broaden
incentives for parties to use methods of ADR. See id. One of the major goals common
to various alternative dispute resolution techniques is to give the parties a neutral
view as to what their cases are worth. Seg, e.g., Brazil, Kahn, Newman & Gold, early
neutral evaluation: an experimental effort to expedite dispute resolution, 69 JUDICA-
TURE 279, 280 (1986) (major goal of California program is to give parties “a frank,
thoughtful assessment of the relative strengths of the parties’ positions and of the
overall value of the case”); Davis & Omlie, Mini-Trials: The Courtroom in the Board-
room, 21 WILLAMETTE L. REV. 531, 532 (1985); Lambros, The Judge’s Role in Fostering
Voluntary Settlements, 29 ViLL. L. REV. 1363, 1374-75 (1984) (summary jury trial
helps settle cases because it “reveals to the parties a jury’s perception of their
dispute”).

332. See generally E. LIND & J. SHAPARD, EVALUATION OF COURT ANNEXED ARBI-
TRATION IN THREE FEDERAL DISTRICT CoOURTS (Fed. Jud. Center 1981) (discussing
mandatory arbitration programs employed by courts for the District of Connecticut,
the Eastern District of Pennsylvania, and the Northern District of California); Nejel-
ski & Zeldin, Court-Annexed Arbitration in the Federal Courts: The Philadephia
Story, 42 MD. L. REV. 787 (1983) (analyzing Philadelphia’s mandatory arbitration pro-
gram’s effectiveness and recommending congressional and federal judicial expansion
of the program).

333. E.g, E.D. MicH. R. 32, reprinted in LOCAL FED. LOCAL CT. R. (Callaghan),
Release No. 64, at 19-21 (Nov. 1984) (“The Court may submit any civil diversity case to
mediation when the relief sought is exclusively money damages.”).

334. E.g., Brazil, Kahn, Newman & Gold, supra note 331, at 280-83 (describing pro-
gram in Northern District of California).

335. Burnett, Practical, Innovative and Progressive Utilization of United States
Magistrates to Improve the Administration of Justice in the United States District
Courts, 28 How. L.J. 293, 296-97 (1985) (discussing magistrate’s role in helping to settle
civil suits); Cooley, Using Settlement Masters, Case & Comment, March-Apr. 1985, at
21-24 (discussing advantages of using special masters to facilitate settlement in com-
plex cases). See generally Susskind, Court Appointed Masters as Mediators, 1 NEGOTI-
ATIONS J. 295 (1985) (discussing use of special masters in civil litigation).

336. Lambros & Shunk, The Summary Jury Trial, 29 CLEV. ST. L. REV. 43, 46 &
n.19 (1980) (court selects cases to be set for summary jury trial and enters order set-
ting date, court, and presiding judge).



parties themselves have initiated ADR proceedings, such as mini-
trials, mediations, or neutral factfinding, that have led to settle-
ments.337 For each of these forms of ADR — systematic, ad hoc,
and voluntary — studies and anecdotal evidence indicate that
ADR is a powerful tool for encouraging settlement by narrowing
parties’ differences.338

The essence of ADR is a neutral, nonbinding reaction to the par-
ties’ opposing positions. By allowing the parties to meet and to see
their cases through a neutral lens, ADR narrows the differences
between parties and promotes settlement. However, even though
an ADR proceeding may bring the parties closer together, some
gap is likely to remain between the parties’ positions. Even if the
parties greatly respect the neutral party conducting the ADR pro-
ceeding, the plaintiff is likely to want somewhat more than the
neutral party advises, and the defendant is likely to want to give
somewhat less than the neutral party recommends. This gap will
remain as long as the parties believe they have more to gain by
continuing toward trial than by making further concessions in set-
tlement negotiations.

Rule 68 may bridge this narrowed gap by making it more expen-
sive to continue toward trial. Once a party has made a rule 68
offer, each dollar of taxable costs incurred by the offeror may po-
tentially cost the rejecting party ten dollars, assuming the drafters
of rule 68 accept the author’s formula for defining a rule 68 sanec-
tion.33? Moreover, if the rejection is made in bad faith, frivolously,

337. See, e.g., Green, Marks & Olson, Settling Large Case Litigation: An Alternate
Approach, 11 Loy. L.A.L. REV. 493, 501-06 (1978) (discussing mini-trials in the corpo-
rate context); Nelson, Alternative Dispute Resolution: A Supermart for Law Reform,
14 N.M.L. REV. 467, 473-78 (1984) (describing various methods of alternative dispute
resolution); Mini-Trials Draw Support From Bar, Corporate Officials, L.A. Daily J.,
Nov. 26, 1985, at 1, col. 2; Can We Talk? Mediation Gains in Law Disputes, Wall St. J.,
May 14, 1985, § 2, at 1, col. 2.

338. There has been a spate of recent writings praising ADR methods. See, e.g.,
CENTER FOR PUBLIC RESOURCES, MINI-TRIAL HANDBOOK (E. Green, ed., 1982); Alter-
native Dispute Resolution, 29 VILL. L. REV. 1219 (1984); Edwards, Hopes and Fears for
Alternative Dispute Resolution, 21 WILLAMETTE L. REV. 425 (1985); Lambros &
Shunk, The Summary Jury Trial, 29 CLEv. ST. L. REV. 43 (1980); Nejelski & Zeldin,
Court-Annexed Arbitration in the Federal Courts: The Philadelphia Story, 42 MD. L.
REvV. 787 (1983); Parker & Radoff, The Mini-Hearing: An Alternative to Protracted
Litigation of Factually Complex Disputes, 38 Bus. Law. 35 (1982); Sander, Varieties
of Dispute Processing, 70 F.R.D. 111 (1976) (address delivered at the National Confer-
ence on the Causes of Popular Dissatisfaction with the Administration of Justice);
Note, The California Rent-A-Judge Experiment: Constitutional and Policy Consider-
ations of Pay-As-You-Go Courts, 94 HARV. L. REV. 1592 (1981). Some of the methods
of alternative dispute resolution present alternatives to courts, but others — espe-
cially referral to a mediator, arbitrator, master or magistrate for a summary jury trial
or mini-trial — represent alternatives within the courts. Most methods of alternative
dispute resolution can thus be used even after suit is filed.

339. The possibility that a party might recoup $10 in rule 68 sanctions for each
dollar of costs expended after a rule 68 offer may lead to some abuses; some offerors
may try to run up costs unreasonably after making a rule 68 offer to increase leverage
for settlement. This potential for abuse is not a serious problem, however. The larg-
est item of taxable costs is ordinarily depositions. See, e.g., United States v. Bexar
County, 89 F.R.D. 391, 392, 394 (W.D. Tex. 1981) (costs awarded for deposition tran-
seripts amounted to nearly $24,000 of total taxable costs of about $25,300). If the of-
feror appears to be taking needless depositions, two avenues are open to the offeree.
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or for an improper purpose, the rejecting party may have to pay
the offeror’s attorneys’ fees and other expenses, as well as the
court’s expenses, that are incurred as a result of the wrongful
rejection.34® Thus, by substantially increasing the potential loss of
continued litigation, rule 68 can force a settlement.

Some might argue that a more vigorous program of alternative
dispute resolution would render rule 68 unnecessary. ADR pro-
grams that substantially encourage earlier settlements should be
expanded, but ADR programs will not render rule 68 superfluous.
Not every case is appropriate for ADR. Rule 68 may encourage
earlier settlement in some cases that would not benefit by ADR.
Moreover, although several studies show that ADR does ulti-
mately lead to settlement in many cases that apparently would not
otherwise settle,34 a significant number of cases do not settle until

One avenue is to move for a protective order pursuant to FED. R. Civ. P. 26(c), to
propose a discovery plan under FED. R. CIv. P. 26(f), and to move for sanctions pursu-
ant to FED. R. C1v. P. 26(g). The second avenue is to ask the court for a pretrial ruling
on the allowability of the costs the offeror is accruing. Cf. Northeross v. Board of
Educ., 611 F.2d 624, 640 (6th Cir. 1979) (encouraging litigants to obtain pretrial author-
ization from the court before incurring large items of expense); In re Continental Ill.
Sec. Litig., 572 F. Supp. 931, 933 (N.D. Ill. 1983) (court established pretrial guidelines
regarding future awards of fees and expenses). Both of these avenues should prevent
abuses before they occur.

Even if abuses cannot be prevented, they can be corrected when the court reviews
the offeror’s bill of costs on a motion for rule 68 sanctions after trial. A court has
discretion to deny costs if the party seeking costs has unduly extended or complicated
the case, ADM Corp. v. Speedmaster Packaging Corp., 525 F.2d 662, 665 (3d Cir. 1975);
¢f. Walters v. Roadway Express, Inc., 622 F.2d 162, 166 (5th Cir. 1980) (denying costs to
prevailing defendant who inflated costs through a lack of diligence). Moreover, the
court may decide on purely statutory grounds that excessive depositions were not
“necessarily obtained for use in the case,” as required by 28 U.S.C. § 1920(2) (1982).
See, e.g., Feher v. Department of Labor-& Indus. Relations, 561 F. Supp. 757, 768 (D.
Hawaii 1983) (denying costs for depositions not used at trial and not shown to be
otherwise necessary); Neely v. General Elee. Co., 90 F.R.D. 627, 630 (N.D. Ga. 1981)
(denying costs for deposition transcripts when plaintiff failed to explain why they
were necessary); Pate v. Genéral Motors Corp., 89 F.R.D. 342, 344 (N.D. Miss. 1981)
(same). ’

In any event, the possibility that an offeror may unreasonably run up costs after
making an offer implies that the offeror has not run up some costs before making the
offer. The offeree’s acceptance of the offer may thus head off much discovery that
might otherwise have occurred. If rule 68 can encourage settlement before the heavi-
est expenses of litigation are incurred, it will be serving a highly positive purpose.

340. See infra note 354.

341. Much of the evidence about the effectiveness of summary jury trials and other
ADR methods is anecdotal. At the AALS Convention in New Orleans in January
1986, for example, Judge Richard Enslen of the United States District Court for the
Western District of Michigan stated that 42 of the 46 cases that he had assigned to a
summary jury trial had settled soon after the summary trial was over. Speech by The
Honorable Richard Enslen, Program of AALS Section of Alternative Dispute Resolu-
tions, New Orleans, La. (Jan. 5, 1986). Judge Enslen pointed out that this was an
extraordinarily high rate because he assigns to summary jury trial only those cases
that have reached an impasse in settlement and would very likely not settle before
trial without court intervention.

Many other anecdotes are reported in the press. E.g., Mini-Trial a Success, Chi.
t

1985] 79



long after the ADR procedure has ended.?42 Rule 68 could speed
up the process of settlement after the conclusion of an ADR pro-
ceeding by making each day of continued litigation potentially far
more expensive than it would be without rule 68. Further, even
cases that are appropriate for ADR may not be ready for ADR
until relatively late in the litigation, after substantial discovery
and issue-narrowing has occurred. In contrast, rule 68 offers can
be made early in the litigation, thus encouraging parties to begin a
seftlement dialogue and evaluate settlement possibilities long
before an ADR proceeding would normally take place. In addi-
tion, rule 68 offers a far less expensive settlement tool than ADR
proceedings for both the parties and the courts.

At the opposite extreme, some might argue that rule 68 should
be incorporated automatically into all ADR proceedings: any
party who failed to obtain a judgment better than the ADR recom-
mendation would be sanctioned. This formula is appealing be-
cause it would give more authority to ADR proceedings and make
them more potent vehicles for promoting settlement. Nonethe-
less, it would be unwise to attach rule 68 directly to ADR proceed-
ings. Automatically incorporating rule 68 into ADR proceedings
would overvalue ADR results. In some cases, both parties may
recognize that the ADR result is aberrational, in which case it
would then be unfair to penalize the losing party for failing to re-
ceive a better judgment at trial. Moreover, making the ADR re-
sult the benchmark for triggering rule 68 sanctions might lead
some parties to oppose ADR in order to avoid rule 68. Because
ADR has independent value in encouraging settlement even with-
out sanctions, it would be foolish to impede the ADR program.
Further, some forms of ADR do not yield a specific result or mon-
etary judgment. Summary jury trials, for example, often yield six
separate verdicts from six separate jurors rather than one overall
jury verdict.343 Mediators and mini-trial advisors often give no

Daily L. Bull,, June 26, 1985, at 1, col. 5 (describing mini-trial that began after jury
selection had begun); Summary Jury Trials Gain Favor, Nat'l L.J., June 10, 1985, at 1,
col. 2 (half-day summary jury trial settled 10-year-old antitrust case after lawyers
claimed there was no chance of settlement); Master Lands Settlement That Almost
Got Away, Legal Times of Washington, Apr. 22, 1985, at 1, col. 3 (describing success of
special settlement master in helping parties to negotiate agreement in 15-year-old
fishing rights case).

The few formal studies in the literature tend to confirm the anecdotal evidence that
ADR helps settle cases that would otherwise go to trial. Seg, e.g., Lambros, Summary
Jury Trials, supra note 292, at 472; Levin, Court-Annexed Arbitration, 16 U. MICH.
J.L. REF. 537, 543 (1983) (it is “safe to estimate that court-annexed arbitration reduces
the number of trials by 50%”).

342, See Lambros, Summary Jury Trials, supra note 292, at 472 (Table I); Levin,
supra note 341, at 542-43 (of 283 cases referred to an arbitration panel in the Eastern
District of Pennsylvania in 1979, 53 cases — just under 20% of those arbitrated — had
either gone to trial or were still pending as of November 30, 1981).

343. See Lambros & Shunk, The Summary Jury Trial, 29 CLEV. ST. L. REV. 43, 48
(1980) (verdict sheet used by Judge Lambros for summary jury trials “provides a
means for each juror to state his own findings should agreement be impossible”). But
see A Compendium of Judicial ADR, ALTERNATIVES TO THE HIGH COST OF LITIGA-
TION, Special Issue, 1985, at 5, 7 (in District of Massachusetts, each juror arrives at a
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verdict at all.3#¢ Making the ADR result the trigger for rule 68
sanctions would thus fail to invoke rule 68 or force parties into a
form of ADR that yields a result compatible with rule 68’s stan-
dard for triggering sanctions, even if that form of ADR is not the
best to encourage settlement in the particular case. Thus,
although rule 68 and ADR complement each other well, they
should not be automatically linked. Parties should be able to use
rule 68 offers and ADR proceedings independently.

By functioning independently of ADR, rule 68 will allow parties
to self-regulate penalties for nonsettlement. When the parties
have significantly narrowed their differences with the help of an
ADR proceeding, or when the gap between the parties is not large
enough to justify the time and expense of an ADR proceeding,
rule 68 should provide a substantial incentive to conclude a
settlement.

VI The Author’s Proposal to Amend Rule 68

Based on the considerations articulated in this Article, the
author has developed a specific proposal for amending rule 68 that
should lead to a workable and effective rule proposal:

A. The Proposal

The author’s proposal is as follows:

Offers of Settlement

(a) Service. At any time more than 60 days after service of the
summons and complaint upon a party but not less than 45 days
before trial, any party may serve upon any adverse party or par-
ties (but shall not file with the court) a written offer, denomi-
nated as an offer under this rule, to settle a claim for the money,
property, injunctive relief, declaratory relief, or other relief
specified in the offer, and to enter into a stipulation dismissing
the claim or allowing judgment to be entered according to the
terms of the offer.345

figure on damages, then the total is divided by the number of jurors to reach an aver-
age verdict).

344. See, e.g.,, Parker & Radoff, The Mini-Hearing: An Alternative to Protracted
Litigation of Factually Complex Disputes, 38 BUS. LAw. 35, 43 (1982) (suggesting that
neutral adviser may be unnecessary for mini-trial); Phillips & Tiazza, How to Use
Mediation, 10 LITIGATION, Spring 1984, at 31, 31 (“The mediator does not make find-
ings of fact or law.”).

345. Subparagraph (a) essentially tracks the language of the 1984 proposal. See
1984 Proposal, supra note 5, at 432-33 (sentence 1). The phrases “injunctive relief”
and “declaratory relief” have been added to clarify that the rule applies to actions
seeking relief other than money damages.

Nevertheless, there are inherent problems in applying rule 68 to cases for non-
monetary relief because, unless the defendant prevails, it is often difficult to tell



(b) Time for acceptance. The offer shall remain open for 30
days unless sooner withdrawn by a writing served on the offeree
before the offer is accepted by the offeree. An offer that is
neither withdrawn nor accepted within 30 days shall be deemed
rejected.46

(c) Adjustments to time limits. For good cause shown, the court
may, upon motion, lengthen or shorten any of the time periods
or time limits established by this rule, except that no party shall
be required to keep an offer open for more than 30 days, or be
required to respond to an offer in less than seven days.347

(d) Subsequent offers; admissibility. The fact that an offer is
made but not accepted does not preclude a subsequent offer.
Evidence of an offer is not admissible for any purpose except in
proceedings to enforce a settlement, execute upon a judgment,
or determine sanctions or costs under these rules.348

(e) Acceptance. If an offer or counteroffer is accepted, the
offeror and offeree shall promptly carry out the terms of the
offer.349

whether the offer is more favorable than the judgment. See Marek v. Chesny, 105 S.
Ct. 3012, 3030 (1985) (Brennan, J., dissenting); Garrity v. Sununu, 752 F.2d 727, 731-33
(1st Cir. 1984); see also Association for Retarded Citizens of N.D. v. Olson, 561 F. Supp.
495, 498 (D.N.D. 1982) (concluding that defendants were not entitled to rule 68 reduc-
tion in costs because the offer of judgment containing “specific and detailed pro-
grams” for injunctive relief was not more favorable than injunction finally issued due
to the offer’s “numerous caveats in anticipation of administrative breakdowns”), mod-
ified on other grounds, T13 ¥.2d 1384 (8th Cir. 1983).

Because of this difficulty, some critics have urged the exclusion of cases involving
injunctive relief from rule 68’s ambit. See Note, The “Offer of Judgment” Rule in
Employment Discrimination Actions: A Fundamental Incompatibility, 10 GOLDEN
GATE L. REV. 963, 969-71 (1980); Letter from D. Lowell Jensen, Acting Deputy Attor-
ney General, to Hon. Edward T. Gignoux, at 13-14 (Feb. 28, 1984) (commenting on
1984 proposal). The better view, however, is that rule 68 “should be held inapplicable
only when a court concludes that the presence of injunctive and equitable issues
malkes the Rule 68 comparison too difficult.” Varon, supra note 158, at 836 (footnote
omitted). If rule 68 excluded cases involving injunctive or equitable relief, parties
could try to immunize themselves from the rule simply by including a colorable claim
for injunctive relief.

346. Allowing only 30 instead of 60 days for an offeree to consider an offer doubles
the number of offers and counteroffers that can be made within a given period, com-
pared to the 1984 proposal.

347. Courts should be empowered to lengthen or shorten time limits upon good
cause shown, see FED. R. C1v. P. 6(b), but it would be unfair to require any party to
keep an offer open for more than 30 days because conditions would be too likely to
change. See Staffend v. Lake Cent. Airlines, 47 F.R.D. 218, 220 (N.D. Ohio 1969) (“No
sensible defendant would make an Offer of Judgment under Rule 68 if he knew the
offer might be kept open for an indefinite period of time, even though the value of the
litigation might change.”).

348. Subparagraph (d) is taken virtually verbatim from the 1984 proposal, see 1984
Proposal, supra note 5, at 433 (sentences 5-6). However, the phrase “to execute upon a
judgment” has been added, because an accepted offer of judgment could conceivably
be relevant in a proceeding to enforce the judgment.

349. Subparagraph (e) is added primarily for completeness, because the 1984 pro-
posal ignores the obligations of the parties in the event an offer is accepted. The cur-
rent rule addresses acceptance by providing that if an offer is accepted “either party
may then file the offer and notice of acceptance together with proof of service thereof
and thereupon the clerk shall enter judgment.” FED. R. Civ. P. 68 (sentence 2). The
provision for filing the offer with the court followed by entry of judgment would be
inappropriate if a party simply offered to enter into a stipulation dismissing the claim.
Nevertheless, the amended rule should provide general instructions regarding ac-
cepted offers.

82 ) VOL. 54:1
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(f) Sanctions for rejection. (1) If an offer is rejected and the
judgment finally entered (exclusive of post-offer costs, ex-
penses, or attorneys’ fees) appears not more favorable to the of-
feree than the rejected offer, the offeror may file the offer with
the court (together with a bill of costs incurred after the making
of the offer) in support of a motion for sanctions pursuant to this
rule.

(2) If the court determines that the judgment finally entered
is not more favorable to the offeree than the rejected offer, the
offeree shall not recover any costs taxable under 28 U.S.C.
§ 1920 incurred after the date the offer was made, and the of-
feree, or his attorney, or both, shall pay the offeror ten times the
costs taxable under 28 U.S.C. § 1920 (excluding attorneys’ fees)
incurred by the offeror after the date the offer was made, unless
the court reduces these sanctions pursuant to subparagraph (g)
of this rule. This provision shall not affect any party’s entitle-
ment to attorneys’ fees allowed by statute.350

350. Although attorneys’ fees are sometimes considered part of the judgment, see
28 U.S.C. § 1920 (1982), post-offer costs, expenses, and fees should not be included in
the judgment for purposes of comparing the judgment to the rejected offer. See
Marek v. Chesny, 105 S. Ct. 3012, 3016 (1985) (citing with approval Chesny v. Marek,
720 F.2d 474, 476 (Tth Cir. 1983)) (“[Plost-offer costs [including statutory attorneys’
fees] merely offset part of the expense of continuing the litigation to trial, and should
not be included in the calculus.”). Pre-offer costs, expenses, and attorneys’ fees that
have accrued as of the date of the offer ought, however, to be accounted for by sub-
tracting them from the amount of the rejected offer before the offer is compared to
the judgment finally entered. See, e.g., Chesny v. Marek, 720 F.2d 474, 476 (7th Cir.
1983) (comparing sum of jury verdict and accrued costs and attorneys’ fees to the of-
fer), rev'd on other grounds, 105 S. Ct. 3012 (1985).

The advisory committee note should make clear that an offer that expressly ex-
cludes pre-offer costs, expenses, and attorneys’ fees is invalid, see Scheriff v. Beck, 452
F. Supp. 1254, 1260 (D. Colo. 1978) (invalidating offer that expressly excluded section
1988 attorneys’ fees because “rule 68 does not permit an offeror to choose which ac-
crued costs he is willing to pay”), and that a lump-sum offer that expressly includes
pre-offer costs and attorneys’ fees in a fee-shifting case is valid. See Marek, 105 S. Ct.
at 3014-15 (holding valid a lump sum of $100,000 including acerued pre-offer costs and
attorneys’ fees under 42 U.S.C. § 1988 (1982)). The advisory committee note should
also endorse the result in Fulps v. City of Springfield, 715 F.2d 1088, 1093-95 (6th Cir.
1983). In Fulps, the defendant in a civil rights case made a rule 68 offer for a specified
sum plus acerued costs. The plaintiff accepted the offer and petitioned for an award
of attorneys’ fees, arguing that the offer to pay “costs” obligated the offeror to pay the
plaintiff’s attorneys’ fees under section 1988 in addition to the specified amount of the
offer. Id. at 1090. The defendant argued that “costs” referred only to traditional costs
under 28 U.S.C. § 1920, but the court agreed with the plaintiff and ordered the defend-
ant to pay plaintiff’s pre-offer fees. Id. at 1091, 1095. This result is correct because, as
the Fulps Court indicated, a plaintiff who prevails at settlement is the “prevailing
party” for purposes of section 1988 and is entitled to a full award of reasonable attor-
neys’ fees. Id. at 1090; see Maher v. Gagne, 448 U.S. 122, 129 (1980) (plaintiff’s claim to
fees not weakened by prevailing through settlement rather than through litigation).

The offeror must be allowed to file the offer with the court whenever the offer
“appears” more favorable to the offeree than the rejected offer. The word “appears”
is used to account for cases involving equitable relief and cases in which the plaintiff’s
pre-offer attorneys’ fees and costs are unknown; either case might not permit an of-
feror to determine with certainty whether the offer was more favorable than the
judgment. Although a bill of costs is normally filed with the clerk, see FED. R. Civ. P.



(g) Discretion to reduce sanctions. (1) Upon its own motion or
upon the motion of a party or attorney being sanctioned, the
court may reduce or eliminate sanctions in any circumstances
where the court would reduce or deny an award of costs to a
prevailing party pursuant to rule 54(d).

(2) If a motion to reduce or eliminate sanctions is substan-
tially denied, the court shall, after opportunity for hearing, re-
quire the moving party, or the attorney advising the moving
party, or both, to pay to the party opposing the motion the rea-
sonable expenses incurred in opposing the motion, including at-
torneys’ fees, unless the court finds that the making of the
motion was substantially justified or that other circumstances
make an award of expenses unjust.351

54(d), the bill of costs should be filed with the court when rule 68 applies so that the
court can decide whether to reduce the amount of taxable costs.

The parenthetical insertions in subparagraph (f) essentially supersede the holding
in Marek v. Chesny that “costs” in rule 68 include statutory attorneys’ fees whenever
an applicable fee-shifting statute defines those attorneys’ fees as “costs.” See Marek,
105 S. Ct. at 3016-17. Thus, under this author’s proposal, a court will not automatically
deny a plaintiff post-offer attorneys’ fees even if the final judgment was less favorable
than the rejected offer. Nor would the rule entitle the offeree (plaintiff or defendant)
to ten times the post-offer statutory attorneys’ fees, even if the fees are statutorily
defined as “costs.”

Although rule 68 will not automatically deny plaintiffs their post-offer statutory
attorneys’ fees, this result may have little effect in many fee-shifting cases because
Marek strongly implied that a plaintiff who rejects any settlement offer — whether
or not under rule 68 — is generally not entitled to statutory attorneys’ fees for post-
offer work if he fails to beat the offer at trial. See Marek, 105 S. Ct. at 3016 (most
important factor for determining reasonable fee is the degree of success obtained).
Even the dissent in Marek recognized that “a civil-rights plaintiff who unreasonably
fails to accept a settlement offer, and who thereafter recovers less than the proffered
amount in settlement, is barred under section 1988 itself from recovering fees for un-
productive work performed in the wake of the rejection . . . . To this extent, the
results might sometimes be the same under either § 1988’s reasonableness inquiry or
the Court’s wooden application of Rule 68.” Id. at 3028 (Brennan, J., dissenting) (em-
phasis in original). Unless Congress enacts legislation overriding this part of the
Marek holding, plaintiffs who fail to beat offers at trial will presumptively not be
entitled to fees for post-offer work.

Despite the minimal practical effect, it may be impossible as a matter of politics to
get an amended version of rule 68 through the Judicial Conference or Congress if the
amended version does not contradict Marek. The opposition from the civil rights bar
is too strong to be taken lightly. This author seriously questions the wisdom of this
opposition, see Simon, supra note 13, at 926-29 (arguing that the holding in Marek will
actually benefit civil rights plaintiffs and their lawyers by encouraging early, generous
settlement offers in civil rights cases), but believes it is sound politics to overrule
Marek via an amended rule 68 to ensure that political opposition will not kill yet
another rule 68 proposal.

351. In some instances, the court may be able to determine quickly on its own mo-
tion that sanctions ought to be reduced. More commonly, the court will be wise to
await a motion to reduce sanctions from the offeree. Subparagraph (g) allows the
court not only to reduce or deny an award to the offeror, but also to affirmatively
award post-offer costs to the offeree in exceptional circumstances.

By attaching some potential penalty to an unsuccessful motion to reduce sanctions,
the proposed rule discourages collateral litigation. The language of the potential sanc-
tion for an unsuccessful motion to reduce sanctions is taken virtually verbatim from
FED. R. C1v. P. 37(a)(4), which deters unjustified motions to compel discovery. This
language allows sanctions against either the party or his attorney.

The advisory committee note should clarify that rule 68 does not impose any sanc-
tions for unsuccessfully opposing a motion to reduce sanctions. The initiation of a
motion to reduce sanctions, not the opposition to the motion, is the primary cause of
collateral litigation. Indeed, the opposition may assist the court in identifying and
weighing the various relevant factors.
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(h) Exemptions. At any time before final judgment is entered,
upon its own motion or upon motion of any party, the court may
exempt from sanctions under this rule any case or count that
presents novel and substantial questions of law or fact or that
presents issues substantially affecting nonparties. If a case or
count is exempted from sanctions under this rule, all past and
pending offers made by any party under the rule shall be void
and of no effect, and no future offers shall be permitted except
on leave of court.352

(i) Bifurcated proceedings. When the liability of one party to
another has been determined by verdict, order, or judgment, but
the amount or extent of the liability remains to be determined
by further proceedings, the party adjudged liable may make an
offer of settlement that shall have the same effect as an offer
made before trial if (1) it is served more than 30 days before the
commencement of further proceedings, or (2) it is served less
than 30 days before the commencement of further proceedings
and the court upon motion orders a response before the com-
mencement of further proceedings.353

352. Subparagraph (h) allows exemptions for cases or counts in particular suits
where continued litigation is likely to benefit the public. The court should ordinarily
tailor exemptions for certain counts rather than for an entire case; otherwise parties
could attempt to immunize suits from rule 68 simply by including a colorable claim
presenting a novel and substantial theory. The advisory committee note should ex-
plain, however, that where novel and substantial questions of law and fact or issues
substantially affecting nonparties are the predominant issues in the litigation, the en-
tire case should be exempt from sanctions under rule 68. Moreover, if a judge recog-
nizes early that a case qualifies for exemption under this subparagraph, the judge
should issue an exemption on his own motion rather than waiting for the parties to
move for an exemption.

Once the court grants an exemption, all past and pending rule 68 offers must be
voided, even if some offers were rejected before the parties sought an exemption.
Parties should be allowed to make future rule 68 offers if conditions substantially
change (e.g., if a controlling decision is handed down by a higher court), but only on
leave of court. Otherwise, frustrated offerors might continually serve rule 68 offers to
force upon the offeree the expense of returning to court to continue the exemption.

353. Subparagraph (i) is taken substantially from the existing rule. See FED. R.
Crv. P, 68 (sentence 6). The Advisory Committee included a similar paragraph in the
1983 proposal, see 1983 Proposal, supra note 4, at 363 (sentence 10), but dropped the
provision without explanation from the 1984 proposal.

Subparagraph (i) will be useful in categories of cases, such as patent and copyright
infringement cases, in which it is the common practice to bifurcate hearings on liabil-
ity and damages. It will also be useful if a prevailing plaintiff petitions for statutory
fees, which are determined in a separate post-trial proceeding. Because the normal
time limits governing rule 68 offers would render the rule useless in many bifurcated
cases, subparagraph (i) establishes special time limits for cases in which only damages
remain to be determined and there may be a relatively short time period between the
proceedings on damages and liability.

The proposal expressly empowers the court to order a response to a rule 68 offer
before the commencement of further proceedings. This may dictate a relatively short
time period for response, but it should not put any substantial hardship on the offeree:
an offeree who has been through a complete liability trial should be sufficiently famil-
iar with the facts and law to evaluate an offer quickly. Moreover, there is no evidence
that the 10-day period for evaluating offers under the similar post-liability provision
of the existing rule has caused any difficulty.



() Privolous, improper, or bad faith rejections. (1) If at any
time before or after final judgment the court, upon motion, de-
termines that an offer has been rejected frivolously, in bad faith,
or for any improper purpose, such as to harass or to cause un-
necessary delay or needless increase in the cost of the litigation,
the court shall, after opportunity for hearing, impose upon the
rejecting party, his attorney, or both, an appropriate sanction,
which may include an order to pay to the offeree the amount of
the reasonable expenses incurred because of the rejection, in-
cluding a reasonable attorney’s fee, and to pay to the Clerk of
the Court the reasonable costs incurred by the court because of
the rejection.354

(2) If a motion for sanctions under subparagraph (§)(1) is de-
nied, the court shall require the moving party or the attorney
advising the motion or both of them to pay the opposing party
the reasonable expenses incurred in opposing the motion, in-
cluding attorneys’ fees, unless the court finds that the making of
the motion was substantially justified or that other circum-

354. Subparagraph (j)(1) essentially restates the courts’ inherent powers to impose
sanctions, including attorneys’ fees, for bad faith or vexatious conduct. Seg, e.g., Road-
way Express, Inc. v. Piper, 447 U.S. 752, 766 (1980); Alyeska Pipeline Serv. Co. v. Wil-
derness Soc’y, 421 U.S. 240, 258-59 (1975); Hall v. Cole, 412 U.S. 1, 15 (1973); see also
supra notes 220-25 and accompanying text (discussing court’s inherent power to issue
sanctions).

The major purpose of subparagraph (3)(1) is to provide all litigants and their attor-
neys with adequate notice of the possible sanctions to satisfy the requirements of due
process. See Carlucci v. Piper Aircraft Corp., 775 F.2d 1440, 1449-53 (11th Cir. 1985);
Eash v. Riggins Trucking Co., 757 F.2d 557, 568-71 (3d Cir. 1985) (en banc); see also
supra note 220 (discussing due process requirement for notice).

Subparagraph (§j)(1) closely parallels the language of FED. R. Crv. P. 11. Rule 11
penalizes a party, his attorney, or both for signing any paper without a reasonable
inquiry into the facts or a good faith argument of law, or for “any improper purpose,
such as to harass or cause unnecessary delay or needless increase in the cost of litiga-
tion,” and commands a court finding a violation to impose upon the party, his attor-
ney, or both, “an appropriate sanction, which may include an order to pay to the other
party or parties the amount of the reasonable expenses incurred because of the filing
of the pleading, motion, or other paper, including a reasonable attorneys’ fee.” To
further guard against due process problems, however, subparagraph (G)(1) also bor-
rows from FED. R. Civ. P. 37(a)(4) and expressly provides that courts cannot impose a
sanction until there has been an opportunity for a hearing.

Rule 11 itself might not cover a rejection made frivolously, in bad faith, or for an
improper purpose. Rule 11 covers only “pleadings, motions, or other papers” that are
actually signed by an attorney or his client. FED. R. CIv. P. 11. A rule 68 offer can be
rejected without signing any paper, because failure to respond to an offer constitutes a
rejection.

Finally, although the phrase “at any time” seems innocuous it is enormously signifi-
cant. No matter how strong courts make the post-trial sanctions under rule 68, some
offerees (especially defendants) will reject offers in bad faith, reasoning that the case
will settle before trial and rule 68 sanctions therefore will not apply. Subparagraph
(1) allows an offeror to move for rule 68 sanctions before trial or after settlement
(assuming the settlement agreement does not expressly preclude such a motion) on
the grounds that the offeree has rejected an offer in bad faith or for an improper
purpose. This would substantially strengthen rule 68 and significantly reduce the
number of rejections that are made for abusive purposes.

In determining “an appropriate sanction” for a bad faith rejection, the court should
be guided by many of the considerations that apply to FED. R. Civ. P. 11. For a discus-
sion of these considerations, see Schwarzer, Sanctions Under the New Federal Rule 11
— A Closer Look, 104 F.R.D. 181, 200-05 (1985); see also note 202 (discussing the propri-
ety of fines payable directly to the court).
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stances make an award of expenses unjust.355

(k)(1) Alternative dispute resolution. Whenever it appears to
the court that it would be in the interests of justice, the court
may, on motion or on its own initiative, with or without the con-
sent of the parties, order the parties to present their cases in
abbreviated form to the court or to some other neutral non-
party or jury. The neutral non-party may be selected by consent
of the parties or appointed by the court. The procedures for the
abbreviated presentation may be agreed upon by the parties un-
less established by the court. Whether or not the court is pres-
ent, the court may order that the parties be present for the
abbreviated presentation.356

(2) The record (if any) of the abbreviated presentation shall
be available to the parties but shall otherwise be sealed, and

355. The language in subparagraph (j)(2) closely parallels that of FED. R. Civ. P.
37(a)(4). The only important difference is that no additional hearing is provided, be-
cause a hearing is already required in subparagraph (G)(1).

356. This provision is intended to give courts explicit power to order parties to en-
gage in some form of alternative dispute resolution whenever this would serve the
interests of justice. FED. R. Crv. P. 16(c)(7) already gives courts power at pretrial
conference to discuss and take action with respect to “the possibility of settlement or
the use of extrajudicial procedures to resolve the dispute,” and some courts have in-
voked this provision or other powers to justify an order that the parties engage in a
summary jury trial or some other form of ADR, such as a mini-trial or neutral fact-
finding. See generally The First Annual Judicial Conference of the United States
Court of Appeals for the Federal Circuit, reprinted in 100 F.R.D. 512 (1983) (discuss-
ing various types of ADR proceedings). The provision proposed, however, is far more
explicit and includes some procedural details lacking from rule 16(c)(7).

Subparagraph (k)(1) is flexible enough to allow the court to order whatever type of
ADR mechanism would be best suited in the particular circumstances, taking into
account the relationship between the parties, the posture of the litigation, the nature
of the issues, the administrative convenience of the court, as well as other factors.
This subparagraph expressly authorizes parties to make a motion requesting an ADR
proceeding, but because parties are sometimes reluctant to initiate settlement proce-
dures, subparagraph (k)(1) allows a court to order the parties to participate in an
ADR proceeding regardless of a motion therefor. The court has the option of estab-
lishing its own procedures or allowing the parties to establish the procedures by con-
sent. This will be a judgment call; in some instances, the ADR proceeding will work
better if the parties themselves decide on the rules. Agreement on procedures may
even give momentum to the negotiation on the merits. In other instances, however,
parties may not make a good faith effort to hold a meaningful ADR proceeding, espe-
cially where the court has ordered the proceeding; attempting to negotiate ADR pro-
cedures might even exacerbate the parties’ differences. In those circumstances the
court should simply establish the procedures. Procedures for some forms of ADR,
particularly the summary jury trial, are well established and readily adaptable by any
district court. See, e.g.,, Lambros, Summary Jury Trials, supra note 292, at 481-89.

Some parties may object to the presence of the court at the ADR proceeding, per-
haps fearing that the court will make up its mind about the value of the case based on
the limited ADR presentations. In these instances, the court should consider permit-
ting the parties to conduct the ADR proceeding outside its presence. If the court con-
siders it important to have some official court presence at the ADR hearing, the court
can seek the assistance of a special master, a magistrate, or another judge.

Regardless of the type of ADR proceeding, the court should have authority to order
the parties to appear personally. One of the major strengths of ADR is that it forces
the parties to confront each other’s cases directly.



shall not be admissible in evidence except in a proceeding to de-
termine costs after judgment is entered. Unless the parties
present their abbreviated case in the court’s presence, neither
the parties nor the neutral non-party or jury who hears the ab-
breviated presentation nor any other person may communicate
the result or any part of the proceedings to the court, except
upon consent of all parties to the proceeding. The decisions or
findings (if any) of the neutral non-party or jury shall not be
binding on the parties unless the parties consent to be bound.357

(3) On motion or on its own initiative, the court may invoke
its powers under subparagraph (k) whether or not a rule 68
offer has been made by any party and whether or not a case or
court has otherwise been exempted from the operation of rule
68 pursuant to subparagraph (h) of this rule.358

357. Subparagraph (k)(2) recognizes that the parties may desire to keep the pro-
ceedings secret from the judge who will be trying the case, because otherwise the
court might decide the case based on the abbreviated presentations. That would be
unfair to the parties and would turn a bench trial into an empty formality. The pri-
mary purpose of an ADR proceeding is to assist the parties in reaching a settlement,
not to aid the court in deciding the case.

Subparagraph (k)(2) makes clear that the ADR proceeding will be non-binding un-
less the parties want it to be binding. Parties have the right to make the findings of a
neutral party binding, just as the parties can agree to binding arbitration. But unless
ADR proceedings are ordinarily non-binding, fewer parties will request ADR pro-
ceedings, and requests that are made will more frequently be opposed. However, par-
ties who do not want the ADR proceedings to be binding for all purposes may
nevertheless be willing to stipulate that the proceeding be binding for some purposes,
such as for establishing certain facts or for determining whether certain claims and
defenses are frivolous. The parties might also agree that the ADR results will become
the trigger point for rule 68 sanctions — that a party who insists on trial and fails to
beat the ADR results will automatically be subject to rule 68 sanctions. Some federal
courts have experimented with the system in this form, although not in connection
with rule 68. See K. SHUART, THE WAYNE COUNTY MEDIATION PROGRAM IN THE EAST-
ERN DISTRICT OF MICHIGAN 9 (Fed. Jud. Center 1984) (party rejecting unanimous val-
uation by panel of three mediators must pay adversary’s costs and attorneys’ fees if
the rejecting party fails to improve position by more than 10%).

The provision that the record shall not be admissible except in a proceeding to de-
termine costs implies that the record can be used as evidence in determining the taxa-
ble costs that will be the basis of rule 68 sanctions. This provision does not necessarily
favor either party. If the ADR result was far more favorable to the offeree than the
final judgment, then the ADR record will be helpful to the offeror in countering a
motion by the offeree to reduce sanctions. If the situation is reversed, the offeree may
present the ADR record to show the reasonableness of this rejection. Allowing the
ADR record to be introduced as substantive evidence in proceedings to determine
costs will save courts a substantial amount of time in deciding rule 68 sanctions.

358. Subparagraph (k)(3) makes clear that the court’s powers under subparagraph
(k) are independent of the court’s other powers under rule 68. The court can order
the parties to engage in an ADR proceeding even if no rule 68 offer has been made
and even if the court has otherwise exempted the case from the operation of rule 68.

The independence of rule 68 and ADR proceedings is important and desirable. In
some cases, ADR proceedings may be appropriate even though rule 68 sanctions
would not. In other cases, ADR proceedings may be the best catalyst for getting the
parties to bargain under rule 68. If a court was without power to order an ADR pro-
ceeding until a rule 68 offer was made, parties who wished to avoid ADR would have
an incentive not to make rule 68 offers, and parties who viewed the initiation of settle-
ment negotiations as a sign of weakness might never get to the bargaining table.

However, courts should be cautious in ordering the ADR proceedings in cases that
have been exempted from rule 68. In those cases, trials and binding judicial decisions
are in the public interest. See Edwards, Alternative Dispute Resolutions: Panacea or
Anathema?, 99 HARV. L. REV. 668, 676 (1986); Fiss, Against Settlement, 93 YALE L.J.
1073, 1078-1087 (1984). Especially apt is Professor Fiss’s observation that the job of

88 VOL. 54:1



Rule 68

THE GEORGE WASHINGTON LAW REVIEW

B. Advantages of the Author’s Proposal

The author’s proposal draws on the existing rule by returning to
a mathematical standard and a cost-based normative sanction.
This formula has three major advantages over the subjective, mul-
tifactored, retrospective approach of the 1984 proposal. First, the
author’s proposal is much simpler to apply than the 1984 proposal,
so far less time will be spent in collateral litigation. Second, the
normative sanction of ten times the offeror’s post-offer taxable
costs, together with the denial of post-offer taxable costs to the
offeree, is strong enough to encourage use of the rule but, when
viewed in conjunction with the court’s power to reduce sanctions,
is not so strong that it will coerce inadequate settlements or ruin
those who are sanctioned. Third, the court’s express power to
exempt cases or counts involving novel and substantial issues or
issues substantially affecting nonparties will eliminate any chil-
ling effect on cases in which continued litigation would serve the
public’s interest.

Conclusion

The existing version of rule 68 is unsatisfactory, and nearly eve-
ryone now agrees that Congress or the Advisory Committee must
amend the rule.3® The proposal developed in this Article ad-
dresses the objections to the 1983 and 1984 proposals and remedies
the weaknesses of the existing rule, so that rule 68 can at last be-
come a fair and meaningful part of the Federal Rules of Civil
Procedure.

courts is “not to maximize the ends of private parties, nor simply to secure the peace,
but to explicate and give force to the values embodied in authoritative texts such as
the Constitution and statutes; to interpret those values and to bring reality into accord
with them. This duty is not discharged when the parties settle.” Id. at 1085.

359. Recent developments suggest that the Advisory Committee has abandoned its
efforts to amend rule 68. At its April 21, 1986 meeting, the Advisory Committee voted
to table the 1984 proposal. The Committee did not schedule any future time to con-
sider the 1984 proposal and is not actively considering any new proposals to amend
rule 68. The Committee apparently believes that rule 68 sanctions intrude into the
area of substantive law and is therefore willing to leave the task of amending rule 68
to Congress.
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