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CULTURAL IMPERIALISM
VS.
CULTURAL PROTECTIONISM:
HOLLYWOOD'S RESPONSE TO UNESCO EFFORTS TO
PROMOTE CULTURAL DIVERSITY
EireannBrooks*

I. SUMMARY
The adoption of the Convention on the Protection and Promotion of the
Diversity of Cultural Expressions ("Convention on Cultural Diversity" or "the
Treaty") by the United Nations Educational, Scientific & Cultural Organization
("UNESCO") in October 2005 was opposed only by the United States and its
sole ally, Israel. 1 U.S. concerns may be directly linked to the lucrative, longstanding tradition of deriving great profit from international film distribution.
The Convention on Cultural Diversity threatens to curtail Hollywood's ability
to generate revenue from overseas markets at its current rate, in the interest of
preventing the spread of cultural homogeneity. 2 The U.S. government has
identified some potential adverse effects of the treaty relating to trade, the free
flow of information, and human rights. 3
* J.D. Candidate, 2007, Hofstra University School of Law. I would like to thank my parents, LaRae
Halsey-Brooks and James Brooks, for proofreading, editorial advice, and moral support. I would
also like to thank the staff of the Journal of International Business & Law, particularly Andrew
Extract, Dina Colon, and Sally Sancimino, for their editorial advice and assistance throughout the
writing and editing process. I would like to express my gratitude to Professor Leon Friedman for
serving as my advisor during the development of this Note. Finally, I would like to thank my first
editor, Dennis Anderson.
1 Alan Riding, Unesco Adopts New Plan Against CulturalInvasion, N.Y. TIMES, Oct. 21, 2005, at
E3.
2 Charles Masters, Hollywood Lobbyist ConcernedAbout Protectionism,THE HOLLYWOOD
REPORTER, Oct. 23, 2005, availableat http://www.entertainmentnews.org/breaking/37574/hollywood-lobbyist-concemed-about-protectionism.html (accessed Mar.
29, 2006).
3 Jeffrey Thomas, U.S. Disappointedby Vote on UNESCO CulturalDiversity Convention, U.S.
Dept. of State, Oct. 21, 2005, at http://usinfo.state.gov/eur/Archive/2005/Oct/2l478266.html?chanlid=eur (accessed Mar. 29, 2006).
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The exploitation of international film distribution has long been
regarded as a substantial source of additional profit for Hollywood studios. The
possibility exists that the cultural damage done by the pervasive importation of
American cultural products into economically weaker cultures may outweigh
the relative benefits associated with the unfettered domination 'of foreign
markets. In that respect, the Convention on Cultural Diversity could have a
greater impact on the preservation of culture than the potential inhibition of
trade. The free flow of information is unlikely to be stifled by the largely
symbolic Treaty. Once ratified by the requisite number of governments, the
Convention on Cultural Diversity will simply become a factor to be considered
during international trade negotiations. 4 Finally, the definition of "human
rights" favored by the U.S. Department of State focuses primarily on the ability
of individuals to freely "express themselves." 5 UNESCO, however, takes a
broader view of human rights as the concept relates to the interest held by those
within a culture in its artistic traditions
and the continued development and
6
dissemination of its cultural products.
II. INTRODUCTION
In October 2005, UNESCO took a controversial step toward achieving
one of its long-term objectives by adopting the Convention on Cultural
Diversity. 7 The objective of the Treaty is to safeguard cultures from the threat
of homogenization that accompanies the pervasive importation of cultural
products, such as films and television programs, from economically dominant
countries. 8 The United States strenuously objected to the terms of the
Convention on Cultural Diversity, but its dissenting voice9 was no match for the
148 countries which supported the adoption of the Treaty.
The Convention on Cultural Diversity has been perceived by the
United States as a threat to the consistently lucrative international distribution of
Hollywood films.' 0 U.N. Ambassador Louise Oliver articulated three potential
ramifications about which the U.S. government was specifically concerned prior
4 Riding, supra note 1.
5 Thomas, supra note 3.
6

S. James Anaya. InternationalHuman Rights and Indigenous Peoples: The Move Toward the

MulticulturalState, 21 ARIZ. J. INT'L & COMP.LAW 13, 15 (2004).
7 Riding, supra note 1.
8 Convention on the Protection and Promotion of the Diversity of Cultural Expressions, available at
http://unesdoc.unesco.org/images/0014/001429/142919e.pdf.
9 Riding, supra note 1.
'0Masters, supra note 2.
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to the adoption of the Treaty: (1) an adverse impact on trade; (2) an adverse
impact on the free flow of information between cultures; and (3) an adverse
impact on human rights. 1
The Convention on Cultural Diversity is the latest in a series of efforts
by UNESCO to ward off the spread of cultural homogeneity through the
excessive exportation of cultural products generated by economically dominant
countries into cultures which are at a relative economic disadvantage. One of
UNESCO's first steps toward protecting the folklore of African cultures was its
co-development with the World Intellectual Property Organization of the Tunis
Model Law, "intended to be used as a guideline [for Africa] in drafting national
copyright legislation."' 12 The Tunis Model Law protected "folklore and works
derived therefrom as original works for an indefinite period," regardless of
whether the expression of such folklore was fixed in a tangible form. 13 That
law is believed to have exercised a significant influence upon the development
of copyright laws in African countries "including
Burundi, Cameroon, Ghana,
4
Guinea, the Ivory Coast, Mali, and Congo.'
Since then, UNESCO has attempted to address various facets of the
preservation of folklore and other culture-specific artistic traditions through
initiatives such as the Recommendation on the Safeguarding of Traditional
Culture and Folklore (1989)'5; Guidelines on Living Human Treasures (1994)16;
the Proclamation of Masterpieces of Oral and Intangible Heritage (1997)17; the
Universal Declaration on Cultural Diversity (2001)18; and the Convention for
the Safeguarding of the Intangible Cultural Heritage (2003). 19
11Thomas, supranote 3.
12Paul Kuruk, ProtectingFolklore Under Modern Intellectual PropertyRegimes: A Reappraisalof
the Tensions Between Individual and Communal Rights in Africa and the United States, 48 AM.
U.L.REv. 769, 813 (1999).
" Id. at 814.
14 id.
15Recommendation on the Safeguarding of Traditional Culture and Folklore, availableat
http://portal.unesco.org/en/ev.phpURL ID=13141&URL DO=DOTOPIC&URLSECTION=201 .html (accessed Mar.29, 2006).
16Preserving and Revitalizing Our Intangible Heritage,available at
http://www.unesco.org/culture/heritage/intangible/treasures/htnl-eng/index-en.shtml (accessed
Mar.29,2006).
17Proclamation of Masterpieces: UNESCO Culture Sector, availableat
http://portal.unesco.org/culture/en/ev.phpURLID=2226&URLDO=DOTOPIC&URLSECTION=201.html (accessed Mar.29, 2006).
18 Universal Declaration on Cultural Diversity, adopted Nov.9,2001, art.
10, availableat
http://unesdoc.unesco.org/images/0012/001271/127161e.pdf#page=9 (accessed Mar.29, 2006).
19Convention for the Safeguarding of the Intangible Cultural Heritage,available at
http://unesdoc.unesco.org/images/0013/001325/132540e.pdf(accessed Mar.29, 2006).
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Folklore is an essential cultural element designed to preserve and
ensure the future development of cultural beliefs, norms, and traditions.2 °
Creative presentations of these cultural foundations are generated in a diverse
array of artistic forms in order to provide a historical context for the
development of future generations. 2 1 This topic was addressed by UNESCO in
its Universal Declaration on Cultural Diversity (2001): "[Heritage] must be
preserved, enhanced and handed on to future generations as a record of human
experience and aspirations, so as to foster creativity in all its diversity. 22
Understanding films and television programs as contemporary means for the
transmission of folklore-at least within societies capable of supporting such
industries-requires that "cultural consumption [should] be understood not only
as a leisure activity but also as a consequential social practice. 23
A broad definition of the "cultural diversity" that UNESCO seeks to
protect through the Treaty relates to ensuring that cultures are able to
independently develop while simultaneously remaining receptive to valuable
input from other cultures.24 Culture is recognized as "an outgrowth of a
collectivity"; therefore, "affirmation of a cultural practice is an affirmation of
the particular cultural group. 25 The continued development of products that
contribute to or comprise a society's cultural heritage may serve two purposes
integral to a culture's ability to generate and preserve its folklore. First, such
products provide "aesthetic experience" for the members of a culture, which is
"arguably an experience of the human spirit in isolation. ' 26 Additionally,
cultural products provide a common "cultural experience[, which] stresses our
interdependence both across time and space., 27 During the initial drafting
process for the Treaty, UNESCO was charged with addressing "the unique and

20 See Sharon Black, Thomas Wright, & Lynnette Erickson, PolynesianFolklore: An Alternative to

Plastic Toys, CHILDREN'S LITERATURE INEDUCATION, June 2001, at 125, available at EBSCOHost,
Accession No. 11305783.
21Sarah Harding, Value, Obligation,and CulturalHeritage,31 ARIz. ST. L.J. 291 (1999).
22Universal Declaration on Cultural Diversity, supra note 18.
23Heman Galperin, Cultural Industries in the Age of Free-Trade Agreements, Canadian Journal of
Communications, available at http://www.cjc-online.ca/viewarticle.php?id=505&layout-html
(accessed Mar. 29, 2006).
24Ivan Bernier, A UNESCO InternationalConvention on CulturalDiversity, MEDIA TRADE
MONITOR, Mar. 7, 2003, available at http://mediatrademonitor.org/node/134 (accessed Apr. 13,
2006).
25Anaya, supranote 6, at 22.
26Harding, supra note 21.
27 Harding, supra note 21.
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exclusive problem of preserving and promoting cultural
diversity in a context of
28
economic globalization and trade liberalization."
The overriding purpose of the Convention on Cultural Diversity is to
protect native film and television industries by creating a binding legal
document that will ensure their continued govermment funding. 29 The potential
effect has been summarized as follows: "[Adoption] could mean that countries
will be able to [subsidize] domestic film industries and restrict foreign music
and content on their radio and30 television stations in the name of preserving and
promoting cultural diversity.,
III. CONVENTION ON THE SAFEGUARDING OF THE
INTANGIBLE CULTURAL HERITAGE
"Intangible cultural heritage," as defined by UNESCO, encompasses
methods of recording and transmitting traditional expressions within a culture,
including "oral traditions and expressions, performing arts, social practices,
rituals and festive events, traditional craftsmanship, as well as knowledge and
practices concerning nature and the universe that [are recognized] as part of [a
culture's] heritage." 31 The advent of motion pictures has served as a modem
method for the expression of folklore, enabling cultures to create films that
either overtly or subtextually represent the beliefs
and traditions prominent
32
within a society during a specific period of time.
In October 2003, UNESCO introduced the Convention for the
Safeguarding of the Intangible Cultural Heritage ("Convention on Intangible
Cultural Heritage"), which was unanimously adopted by the UNESCO General
Conference. 33 The Convention on Intangible Cultural Heritage has been ratified
by 47 countries, enabling it to enter into force on April 20, 2006. 3 4 Interviewed
28Bernier, supra note 24.
29Convention on the Protection and Promotion of the Diversity of Cultural Expressions, supra note
8.
30 Jon Henley, Global Plan to Protect Film Culture, THE GUARDIAN, Oct. 19, 2005, available at
http://www.guardian.co.uk/arts/news/story/0,1 1711,1595445,00.html (accessed Mar. 29, 2006).
31Convention for the Safeguarding of the Intangible Cultural Heritage, supra note 19.
32See Rich Collins, DisappearingAct, WEEKLY WIRE, Nov. 17, 2005,
http://weeklywire.con/ww/l 1-10-97/gambit swell.html (last accessed Mar. 29, 2006) (positing that
motion pictures function as cultural documents which provide "a wealth of information about the
times that shaped them.")
33 UN News Centre, UNESCO Treaty on ProtectingOral Traditions Could Come Into Force Next
Year, Feb. 16, 2003,
http://www.un.org/apps/news/story.asp?NewsID=13362&Cr--culture&Crl=heritage (accessed Mar.
29, 2006).
3 See UNESCO, Convention for the Safeguarding of the Intangible Cultural Heritage. Paris, 17
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in 2003, UNESCO Director-General KoYchiro Matsuura expressed optimism
about the potential impact of widespread ratification: "We could expect the
Convention to enter into force [in 2006, which] is very good news for those who
[are] justly concerned' 35 about the threats weighing against this particularly
vulnerable heritage[.]
A. Objectives
The Convention on Intangible Cultural Heritage reflects a shift from
the original definition of cultural property. Cultural property was initially
defined as "objects of artistic, archaeological, ethnological, or historical
interest.,36 The current definition of the term has broadened significantly to
encompass "the tangible and intangible effects of an individual or group of
people that define their existence, and place them temporally and
geographically in relation to their belief systems and their familial and political
groups, providing meaning to their lives." 37 The Convention on Intangible
Cultural Heritage requires the creation of a central inventory of traditions
classified as "intangible cultural heritage," which could present a number of
obstacles to the achievement of the Treaty's objectives.38
The Convention on Intangible Cultural Heritage may provide a useful
method for protecting intangible cultural heritage from misappropriation for
profit, and thereby avoid the pitfalls presented by the application of traditional
intellectual property law. 39 Copyright law, for example, does not provide an
adequate forum for the resolution of a situation like that presented by the band
OutKast's performance of their hit single "Hey Ya" during the nationallytelecast 2004 Grammy Awards. The band utilized "an ethereal, Indiansounding melody" to introduce their performance, then segued into a dance
routine with backup dancers clad in skimpy "buckskin bikinis, [with] long
braids and feathers in their hair. '4° At a later point during the performance, the
dancers "hit their open mouths with flat palms, imitating a traditional Plains-

October 2003, at http://portal.unesco.org/la/convention.asp?language-E&KO=17116 (listing the 47
countries that ratified the Convention on Intangible Cultural Heritage, and the dates of ratification.)
35 Id.

Angela R. Riley, "Straight Stealing": Towards an Indigenous System of Cultural Property
Protection,80 WASH. L. REV. 69, 77 (2005).
37 id.
38 Michael F. Brown, Safeguarding the Intangible, CULTURAL COMMENT, Nov. 2003, available at
http://www.culturalcommons.org/comment-print.cfm?ID= 12.
39 Riley, supranote 36, at 72.
40 Riley, supra note 36, at 70.
36
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tribe war cry."'' In addition, OutKast was joined onstage by the acclaimed
University of Southern California marching band, whose hats were decorated
with feathers to contribute to the theme.42
Native American leaders were outraged by the perpetuation of
"tomahawk-and-tipi stereotypes," likening OutKast's performance to a crude
blackface routine.43 Not only were the Indian symbols used of a type
traditionally reserved for ceremonial purposes, but the song used as a prelude to
"Hey Ya" was also a sacred Navajo song wrongly appropriated for
entertainment purposes. 44 Here, copyright law provided little recourse for those
whose cultural heritage was exploited without regard for either the propriety of
such use of long-standing cultural traditions or compensation, because "no law
currently exists to protect against OutKast's appropriation of Native culture,
Native symbols, Native dance, or Native music," which are not protected by
copyright.45 Moreover, copyright law extends only to "original works of
authorship that are fixed in a tangible medium of expression. 46 Therefore, that
area of the law provides little assistance when ephemeral cultural traditions
which are passed down through generations are the type of intellectual property
sought to be protected.
B. Obstacles
Several obstacles may prevent the fulfillment of UNESCO's culturalpreservation objectives concerning the collection and documentation of
intangible cultural heritage in the form of creative or artistic traditions required
by the Convention on Intangible Cultural Heritage. 47 One potential pitfall
relates to the possible wariness of some indigenous peoples regarding the
misappropriation of their cultural traditions by outsiders for profit. 8 Another
danger inadvertently created by UNESCO's efforts may be the facilitation of
intellectual property theft by "anyone positioned to take advantage of an
intellectual property system that favors individual or corporate creativity over
the collective inventiveness of folk traditions."" 9 Those problems could result
from the creation of an inventory of cultural traditions as required by the
41 id.
42

id.

43 Riley, supranote 36, at 71.
4id.

4

Id. at 72.

46 17 U.S.C. § 102(a).
47 Brown, supra note 38.
48

Brown, supra note 38.

49

id.
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Convention on Intangible Cultural Heritage, which places particular emphasis
upon artistic expressions.50
The difficult process of creating a complex inventory of cultural
elements for every culture within a multiethnic nation may also prove to be an
insurmountable obstacle for cultures seeking to comply with the convention's
terms.51 In addition, "cultural heritage that is inventoried, declared an official
treasure, sustained by self-conscious instruction, and surveilled by government
oversight committees" could become more likely to lose "the spontaneous
creativity that gave it meaning in the first place. 52 Conflicts might also arise
within or without the society regarding control of a tradition which has been
recognized as a valuable aspect of intangible cultural heritage.53
C. Significance
The significance of the Convention on Intangible Cultural Heritage is
illustrated by its position as a link between UNESCO's past efforts (which were
primarily directed toward the issuance of suggested guidelines and governmentissued declarations) and the more aggressive Convention on Cultural Diversity.
The Convention on Cultural Diversity is UNESCO's most decisive step to date
toward its ultimate objective: the preservation of cultural heritage. The
Convention on Intangible Cultural Heritage describes UNESCO's mission of
cultural preservation as an attempt to "bolster the idea that all 54cultures give
purpose and meaning to lives and thus deserve to be safeguarded.,
The Convention on Intangible Cultural Heritage, when it enters into
force, may be hindered by its focus on rationally cataloguing cultural
traditions. 55 Such cataloguing could ultimately prove insufficient to protect
economically weaker cultures from the erosion that is likely to accompany the
pervasive importation of cultural products from dominant countries.56 The
static nature of required information-gathering neither encourages nor promotes
participation in perpetuating and developing cultural traditions, which is

50

id.

51 Id.
52

id.

" Richard Kurin, Tangible Progress, CULTURAL COMMENT
http://www.culturalcommons.org/kurin.htm (accessed Mar. 29, 2006).
54 id.

(2003),

available at

55 Brown, supra note 38.
56 id.
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necessary to cultural survival.5 7 The Convention on Cultural Diversity takes a
58
more active approach to the prevention of widespread cultural homogeneity.
IV.CONVENTION ON CULTURAL DIVERSITY
The Convention on Cultural Diversity is intended to function as a
vehicle for the achievement of UNESCO's ultimate objective, which was
articulated at a 2002 symposium held in Warsaw: to "develop a 'global
59
framework' for the promotion of cultural diversity.,
European countries have attempted to curb the excessive exportation of
American films from the time "screen quotas" were first implemented in Europe
after World War 1.60 These quotas were intended to ensure that local films
would continue to be exhibited. 61 A modem approach to erecting barriers
against the American cultural invasion has been crafted by France and Canada,
the driving forces behind the Convention on Cultural Diversity. Both countries
have already taken steps toward protecting their native film industries through
the creation of exemptions for cultural industries in agreements such as the
North American Free Trade Agreement; the Mercado Comrin del Sur; the
General Agreement on Tariffs and Trade; the General Agreement of Trade in
62
Services; and the Agreement on Trade-Related Intellectual Property Rights.
France and Canada believe that "culture-as expressed through film,
TV, music and other forms-is essential to national identities and therefore
must be treated separately from other goods in international trade
negotiations. 63 France established the practice of providing governmental
subsidies to its film, music, theatre, and opera industries in the interest of
protecting its cultural heritage from erosion. 64 In addition, "strict quotas [are
imposed] on the level [of] non-French material broadcast on radio and

57 Bemier, supra note 24.

58See Peter Ford, Treaty Targets Hollywood Homogenization of Culture, SEATTLE TIMES, Oct. 20,
2003, availableat http://archives.seattletimes.nwsource.com/cgibin/texis.cgi/web/vortex/search?skip=-&maxRetum=20&period=archive&searhType=date&secti
nlD=&query-treaty+targets+hollywood&prevQuery--peter+ford&type=new (accessed Mar. 29,
2006).
59Id.
60Bemier, supra note 24.
61 id.
62 Galperin, supra note 23.
63 Masters, supra note 2.
Countries Turn Backs on Hollywood, BBC NEWS, Oct. 20, 2005, available at
http://news.bbc.co.uk/l/hi/entertainment/arts/4360496.stm (accessed Mar. 29, 2006).
6
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television." 5 The first draft of the Convention on Cultural Diversity was
viewed by those who disagreed with its objectives as an effort to make the types
of cultural exemptions
successfully established by France and Canada the
"global norm." 66
Other countries without strong native industries have been more
vulnerable to the Hollywood invasion, and have witnessed a downturn in the
production of local films as a result. 67 In Russia, for example, theaters largely
fell into disrepair and were either closed or converted following the collapse of
the Soviet Union in 1991.68 During the 1990s, American films dominated the

market in the absence of a domestic film industry; on average, 80 American
releases were exhibited per year in the Russian theaters that remained. 69 Russia
has recently taken steps to reclaim its local industry, such as the development of
a Federal Agency on Culture and Cinematography70 , and increased production
of local films. One Russian film, Turkish Gambit, outgrossed the latest
installment of Star Wars during its run in Russia. 7 1 The internationallyacclaimed Night Watch was exhibited "on an unprecedented 325 screens"
across Russia, and outgrossed American films including
The Lord of The Rings:
72
Return of the King and The Day After Tomorrow.
Night Watch was released in three theaters in New York and Los
Angeles on February 22, 2006, "[featuring] innovative digitalized subtitles that
move around the screen." 73 Over the three-day President's Day weekend, the
film "had the highest three-day per-screen average [$28,995] of any film so far
this year[,]" setting the stage for Fox Searchlight to expand its release into other
major American markets. 74 This year's Russian-produced Night Watch sequel,
Day Watch, "debuted to record-setting business in Russia," and Fox Searchlight
may release that film in the United States later this year.75
65

Id.

6

Nick Spicer, UNESCO Battles over Culture Commerce, NPR MORNING EDITION (radio

transcript), Nov. 10, 2003, available at EBSCOHost, Accession No. 6XN200311101007.
67 Kim Murphy, Russia Steals the Scene, L.A. TIMES, Aug. 3, 2005, at A1, available at
http://www.russiaprofile.org/cdi/article.wbp?article-id=72245173-AB7F-4087-ADD495A15C315545&content type=print (accessed Mar. 29, 2006).
68 id.
69 Id.
70

Decision of the Government of the Russian Federation No. 291 of June 17, 2004 on the Federal

Agency on Culture and Cinematography, Economic Law of Russia, GARANT 87124 (2004).
71 Murphy, supra note 67.
72 id.

73 Steven Rosen, "Night Watch" Freaks the BOT; "CSA" Scores Well in New York, INDIEWIRE,

Feb. 22, 2006, at http://www.indiewire.com/biz/2006/02/night-watchfre.html.
74id.
75 Id.
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Film industries in other countries have also exhibited gains in recent
years. In 2004, locally-produced films accounted for 24% of box office
admissions in the Czech Republic; in 2005, locally-produced films accounted
for 60% of the box office in Turkey.76 However, even the existence of a
thriving local film industry is sometimes insufficient to counteract the effects of
the pervasive international distribution of American films. 7 7 In 2005, locallyproduced films accounted for only 25% of ticket sales in Germany, a country
with a film industry that is considered relatively strong. 78 In Russia, where the
domestic film industry is ostensibly on the rebound, admissions for American
films jumped from $10 million in 1999 to $215 million in 2004 (out of $268
million total). 79 Therefore, the success of individual domestic films has not
prevented American films from dominating Russian theatres and the box office
revenue generated therefrom.
France and Canada, despite their efforts, have also suffered the effects
of cultural erosion due to the pervasive international distribution of American
cultural products. 80 Ratings data published by the Canadian Bureau of
Broadcast Measurement, which is similar to the U.S. Nielsen ratings system,
recently indicated that 19 of the top 20 most-watched television programs in
primetime for a given week were American, not Canadian. 8' This trend seems
to bode ill for a recent attempt by the Canadian Radio-television and
Telecommunications Commission to increase the presence of native
programming by rewarding domestic broadcasters who devoted more airtime to
Canadian programs with more advertising minutes per primetime hour.82 Steve
Waddell, the national executive director of the Alliance of Canadian Cinema,
Television and Radio Artists (ACTRA), urged further governmental
intervention. 83 Waddell proposed that these advertising incentives were
inadequate to stimulate broader support for native programming: "[T]he only
way in which Canadian broadcasters will actually produce Canadian material to
84
any significant extent is if they're obligated to do so through regulation."

76 Id.

77 Reuters, European Box Office Slumps As Local Films Wither, Dec. 27, 2005, available at
http://www.backstage.com/bso/news-reviews/film/article-display.jsp?vnu content-id= 1001738085
(accessed Mar. 29, 2006).
78 id.

79 Murphy, supra note 67.
80 Etan Vlessing, Canadians Prefer U.S. Shows Over Local Fare,THE HOLLYWOOD REPORTER,
Sept. 28, 2005, available at http://www.cbcwatch.ca/?q=node/view/1418 (accessed Mar. 29, 2006).
81 Vlessing, supra note 81.
82 Id.
83 Id.

9 Id.

Published by Scholarly Commons at Hofstra Law, 2006

11

Journal of International Business and Law, Vol. 5, Iss. 1 [2006], Art. 5

CULTURAL IMPERIALISM VS. CULTURAL PROTECTIONISM

Canada became the first Member State to ratify the Convention on Cultural
Diversity in December 2005.85
A. Impact on Trade
Foremost among the concerns expressed by the United States
regarding the Convention on Cultural Diversity is the potential inhibition of
long-standing trade practices. During the four months prior to UNESCO's
general meeting in October 2005, the U.S. proposed 28 amendments that
purported to address its concerns about textual ambiguities and contradictions.86
All of the U.S. government's proposed amendments were rejected. 87 The U.S.
was supported only by Israel in its opposition to the Treaty's adoption;
Australia, Honduras, Liberia, and Nicaragua abstained.88
During the early stages of the drafting process, France and Canada
counted on "the support of China and African countries as well as much of
Latin America," with the exception of Mexico, Brazil, and Venezuela, who
were concerned about their continued freedom to export television soap
operas. 89 The United States was initially aligned with "other countries with
commercial interests to defend," most notably Japan, due to its desire to
continue exporting its widely popular animated movies, and India, due to its
thriving Bollywood film industry. 90 India explained its defection following the
Diversity by "insisting that the
adoption of the Convention on Cultural
91
convention relates to culture, not trade."
The U.S. has more at stake than even its former fellow holdouts,
because the American film industry has traditionally derived approximately half
of its profits from overseas distribution. 92 Even before the signing of the
General Agreement on Trade and Tariffs in 1947, foreign markets produced

85UN News Centre, Canada First To Ratify the U.N. CulturalAgency's Diversity Convention, Dec.
23, 2005, available at
http://www.un.org/apps/news/storyAr.asp?NewslD=l 7030&Cr-UNESCO&CrI=&Kw1
=
=cultural+expressions&Kw2=diversity&Kw3 (accessed Mar. 29, 2006).
86Thomas, supra note 3.
87 id.

88Riding, supra note 1.
89Alan Riding, A Global Culture War Pits ProtectionistsAgainst Free Traders, N.Y. TIMEs, Feb.
5, 2005, at B9, available at http://lists.essential.org/pipermail/ecommerce/2005ql/001586.html
(accessed Mar. 29, 2006).
9 Id.
91Riding, supra note 1.
92Galperin, supra note 23.
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approximately half the revenue for Hollywood films.93 Today, 85% of
worldwide ticket sales are directed toward Hollywood movies. 94 James
Gianopulos, the co-chairman of 20th Century Fox Filmed Entertainment,
pointed out that "[t]he U.S. [population] is roughly 300 million people and the
you think of the
[population of] rest of the world is 6 billion people, so when 95
opportunity of international markets, that's the best example[.]
Ratification of the Convention on Cultural Diversity could potentially
curtail the ability of the United States to export Hollywood films at its current
rate.96 Exploitation of foreign markets is a practice that has been utilized by the
American film industry to maximize profits for over eighty years. 97 In 2003,
during early stages of the drafting process for the Convention on Cultural
Diversity, the position taken by the U.S. was characterized derisively as a desire
to secure its unfettered domination of foreign markets by "[insisting] on access
to [such] markets in the name of free trade." 98 Indeed, the trade agenda favored
of "all
by the U.S. government has been described as follows: the elimination
99
barriers to the flow of trade and investments in the audiovisual sector."
Dan Glickman, chairman of the Motion Picture Association of
America ("MPAA"), registered strenuous objections immediately following the
adoption of the Treaty: "No one should use this convention to close their
borders to a whole host of products ...The World Trade Organization is the
place for [trade]."' 00 Glickman offered an illustration of the type of trade
restrictions about which the American film industry is concerned: "What's to
stop a country saying that it'll only take 20% of U.S. films, or taxing our films
but not its own?"'10 ' Prior to the Treaty's adoption, the U.S. government warned
that "[m]ounting trade barriers, including efforts to prevent the free flow of
investment and knowledge, [was] not a valid way to promote cultural liberty or
diversity since such measures reduce choices."' 1 2 In France, American films
of the box office, "compared with 90 percent
account for "about 65 0percent"
3
elsewhere in Europe."'

93 Galperin, supra note 23.
94 Riding, supra note 1.
95 Reuters, supra note 78.
96 Masters, supra note 2.

97 Bernier, supra note 24.
98 Spicer, supra note 66.
99 Galperin, supra note 23.
10oMasters, supra note 2.
1o1Id.
102 Riding, supra note 90.

103id.
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The Motion Picture Association of America has balked at the cultural
exemptions to trade agreements that France has established. However, those
efforts have ensured that the French film industry continues to thrive at a higher
level than those in other European countries. 1' 4 The relative success enjoyed by
the French film industry is attributable to the "trade barrier[s]" erected by the
government to reduce0 5the degree to which Hollywood films are permitted to
dominate the market. 1
In the beginning, the drafters of the Convention on Cultural Diversity
sought to "take movies and TV programs off the agenda of the World Trade
Organization [and] put them on UNESCO's agenda[.]"' 0 6 The drafters intended
to create "a binding international legal document" cementing the ability of
countries to financially support their local cultural industries by "[shielding]
culture from the free-trade rules of the Geneva-based [WTO]." '
UNESCO has
described its goal as the creation of "a platform for international
cooperation."' 0 8 If the Treaty, as adopted, is formally ratified by 30 member
states, it will simply become a factor to be considered during WTO negotiations
concerning cultural products.109 The Treaty, despite changes made to its terms
during the drafting process, would function as "a frame of reference, a code of
conduct, and a discussion forum for all countries that consider the ' preservation
of... cultural diversity [to be an essential aspect] of globalization. 110
French Culture Minister Renaud Donnedieu de Vabres claimed that the
Convention on Cultural Diversity, as adopted in October 2005, was simply "a
clear recognition" that cultural goods such as film, TV [programs], and music
are not "merchandise like any other" and should be treated separately in world
trade talks. I"' The effects of globalization and trade liberalization on cultures12
might be best approached from a sociological and anthropological standpoint.
For example, "trade in cultural goods brings to light different conceptions about
. economic
development, cultural artifacts, and issues of collective
13
identity.,'
The rationale for the position supported by France and Canada is that
although trends toward globalization and free trade "lead to closer ties and
104Riding, supra note 90.
105 Id.
106 Spicer, supra note 66.
107 Id.

lO UN News Centre, supra note 86.

"9 Riding, supra note 1.
"o Bernier, supra note 24.

'

Riding, supra note 1.

112 Bemier, supra note 24.
113 Galperin, supra note 23.
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greater interaction between cultures, [such trends] may also harm the
preservation of cultural identities[.]" 1 14 The "unrelenting flow" of American
cultural products into Canada (and the preference developed by its citizens for
American programs) motivates that government's support of a cultural
protectionism agenda in trade negotiations. 15 However, the effects of trade
liberalization and globalization have alternately been proposed as catalysts for
the development of a society's own cultural expressions.1 16 Such effects could
serve as "a key element in the adaptation of various cultures to the
1 17
transformations imposed on them by globalization and trade liberalization[.]"
a critical forum for
Creators of cultural products, therefore, also "create
1 8
confrontation between domestic and foreign values."
If the principal importance of the Convention on Cultural Diversity is
symbolic, as some experts have proposed, the three-pronged threat perceived by
the U.S. government may not come to fruition.1 19 This theory may be supported
by an examination of UNESCO's past efforts to encourage and protect cultural
diversity. 120 In the Universal Declaration on Cultural Diversity, UNESCO
acknowledged that encouraging the unrestrained exchange of cultural products
on a global scale may be desirable and potentially beneficial. 121 UNESCO
and
seeks to strike a balance between a "free flow" of ideas and information
122
oppressive inequality borne from disparate economic conditions.
Also lending support to this perspective is the fact that despite the
disparity between the population of the U.S. and that of "the rest of the world,"
James Gianopulos attributed only half of the revenue generated by 2 0 th Century
Fox in 2005 to international film distribution. 123 Although 2 0 th Century Fox is
only one of several major Hollywood studios, this figure indicates that the
cultural damage done by the pervasive distribution of American films into
foreign markets could outweigh the financial benefits of that practice, regardless
of the MPAA's trade-related concerns. Ticket sales for local and Hollywoodproduced films declined precipitously in countries with formerly-thriving

114
115

Bernier, supra note 24.
Galperin, supra note 23.

116 Bernier, supranote 24.
I17 Bernier, supra note 24.

118 Bernier, supranote 24.
119 Riding, supra note 1.
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cultural industries-including France, Germany, Spain, and Italy--during
2005.124

B. Impact on the Free Flow of Information
The U.S. government feared that the terms of the Treaty could have an
adverse impact upon the free flow of information between cultures., 25 U.N.
Ambassador Louise Oliver explained this concept as follows: "We support
'protect' as in nurture, not 'protect' as in barriers. . . .If the convention
promotes cultural diversity, we are in favor. We're not in favor of anything that
prevents the free and open exchange of cultures."'' 26 The adopted version of the
Treaty addresses this concern, noting that "cultural diversity is strengthened by
the free flow of ideas, and... is nurtured by constant exchanges and interaction
between cultures.' 27
The Convention on Cultural Diversity is intended to assist cultures in
the protection and promotion of their native cultural industries; the U.S.
government, however, believes the Treaty presents a threat to the free flow of
ideas between cultures.1 28 This perceived threat may be analogous to the
potentially inhibitive effect that the expansion of intellectual property laws
could have on the "free circulation of ideas and our common cultural heritage"
within and without indigenous societies. 129 Classifying intangible cultural
traditions as "property" protected under the law, however, may have the
beneficial effect of putting the indigenous peoples whose property is the subject
of this controversy "on the same footing as other citizens."', 30 Similarly, the
Treaty could contribute to the revitalization of foreign film and television
industries that have suffered from being overshadowed by the U.S.-produced
13
cultural products that pervade their airwaves and fill their theaters. 1
Proponents of trade liberalization, with the objective of avoiding what
is derisively termed "cultural protectionism," have not demonstrated that the

124

id.

125

Thomas, supra note 3.

126 Riding, supranote 90.
127
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128 id.
129
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130
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pervasive importation of cultural products from one dominant source into
economically weaker societies is beneficial for the maintenance or development
of local cultural industries.' 32 For example, although a unified European market
might rival the American market in volume, "the idea that the free flow of
cultural products would bring to the fore the 'common European
identity,'
133
creating a pan-European audience, has proven overly simplistic."'
The exportation of American films to countries without film industries
could potentially have effects that are ultimately classifiable as beneficial. This
subject is explored in the 2005 film Reel Paradise,a documentary about the
establishment of a free cinema on the remote Fijian island of Tavenui by John
Pierson, an author who became a prominent figure in the American independent
film scene during the 1990s. As noted by New York Times film critic Stephen
Holden, "[m]ost of the Fijians who live on Tavenui are either native islanders or
Indo-Fijians descended from indentured servants who immigrated to the islands
in the late 19th century [who now] earn a subsistence living as farmers,
fishermen, and merchants."' 134 Pierson exhibited films35for free because
otherwise, "hardly anyone on the island could afford to go."'
Opponents of the excessive exportation of American cultural products
might regard the exclusive flow of Hollywood films into an economically weak
culture through an outlet such as Pierson's theater as a particularly oppressive
form of "cultural imperialism"-an attempt to impose American values on other
cultures. 136 However, the Fijians responded appreciatively to Pierson's efforts;
his 288-seat theater was regularly packed for free exhibitions of films ranging
from features starring the Three Stooges
and Buster Keaton to more modem
137
manifestations of gross-out comedy.
The degree to which a culture is receptive toward the importation of
American cultural products is not the only factor to be considered. Concerns
regarding cultural erosion or the potentially stunted development of local
cultural industries should not be dismissed as mere "cultural protectionism," as

132Galperin, supra note 23.

3 Galperin, supra note 23.
134Stephen Holden, Creatinga Free Cinema Off Beaten Track in Fiji,N.Y. TIMEs, Aug. 17, 2005,
availableat http://www.reelparadise.com/press/nytimes2.htm (accessed Mar. 29, 2006).
135Id.
136See Philippe Legrain, Cultural Globalization Is Not Americanization, THE CHRONICLE OF
HIGHER EDUCATION, May 9, 2003, available at http://chronicle.com/free/v49/i35/35b00701.htm
(explaining that "[c]ultural imperialism is said to impose American values as well as products,
promote the commercial at the expense of the authentic, and substitute shallow gratification for
deeper satisfaction.").
137 Holden, supra note 135.
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the U.S. Department of State has recently done.1 38 Rather, "[globalization]
poses a serious challenge to ethnic minorities whose languages, customs, and
ideas are easily drowned out by the din of mass media catering to the interests
of majority communities.' 139 During the early stages of drafting the Convention
on Cultural Diversity, Louise Oliver characterized the U.S. government's
objective in this area as "the free and open exchange of cultures., 140 The U.S.
government remained ardently opposed to the Treaty's terms throughout the
drafting process. At the October 2005 meeting, the U.S. Department of State
urged UNESCO to consider redrafting the Treaty in order to prevent
governments from using its terms as the basis for imposing "protectionist trade
measures in the guise of protecting culture.' 41
An initial draft of the Convention on Cultural Diversity endorsed "the
free flow of ideas by word and image," and noted the distinction the drafters
believed should be drawn between cultural products and other types of
merchandise in trade negotiations. 142 In response to that early draft, the U.S.
government offered a preview of the vague objections it would later launch
regarding the adopted version: "[C]ontrolling cultural or artistic expressions143is
not consistent with respect for human rights or the free flow of information.'
UNESCO had previously explored the idea of promoting the exchange
of ideas between cultures in the Universal Declaration on Cultural Diversity.44
The Universal Declaration explained that "creation draws on the roots of
cultural tradition, but flourishes in contact with other cultures."'' 45 UNESCO
noted the importance of ensuring compatibility between a free flow of ideas and
"the production and dissemination of diversified cultural goods and services
through cultural industries
that have the means to assert themselves at the local
14 6
and global level."'
"France and Canada view cultural independence as an essential part of
their political identity[,]"' 47 but the protectionist efforts of the European Union
and Canada could have detrimentally affected the exchange of information

138 Thomas, supra note 3.

139Brown, supra note 38.

140Riding, supra note 90.
141 Id.

142Riding, supra note 90.
143 Id.

144Francesco Francioni, Beyond State Sovereignty: The Protection of Cultural Heritage as a
Shared Interest of Humanity, 25 MICH. J. INT'L L. 1209, 1227 (2004).
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between cultures. 48 In particular, it has been contended that "protectionism and
subsidies [for local cultural industries] have successfully nurtured an industry
without necessarily providing Canadians access to a more diverse cultural
sphere. '1 49 Evidence of intracultural rejection of domestic films and television
programs may support this contention. 5 ° However, the identification of a
protectionist agenda is insufficient to condemn the effort of these nations to
protect their cultural heritage from erosion. It is likely that other factors have
played an integral role in their active support of UNESCO's objectives, such as
"attempts to conserve cultural traditions in the face of modernization, and the
need to buttress standing in the world by garnering international
recognition,
5
prestige and even legitimization for one's own cultural heritage.' '
C. Impact on Human Rights
The U.S. government articulated concern regarding the potentially
152
adverse effect of the Convention on Cultural Diversity on "human rights[.]"'
This concern seems to be an unnecessarily hyperbolic way of expressing the
benign concept of the freedom of individuals to "choose how to express
themselves and how to interact with others.' 53 The U.S. Department of State
154
has declared its position as a "vigorous proponent of cultural diversity[.]
The Department of State also explained that its objective is to prevent
"[g]overnments [from] deciding what citizens can read, hear, or see[, which]
denies individuals the opportunity to make independent choices about what they
value., 155 Again, it should be noted that the adoption of this Convention only
creates an additional factor to be considered during trade negotiations. The
Treaty does not empower governments 5 to
summarily restrict importation of
6
cultural products from the United States.'
The Convention on Cultural Diversity does not take the position that
individuals should be prevented from expressing themselves freely. Rather,
UNESCO has issued a statement to the effect that "cultural diversity must be
considered as a 'common heritage of humanity,' and its '[defense] as an ethical

148Galperin, supra note 23.
149

Id.

150 Vlessing, supra note 81.
151 Kurin,
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152 Thomas, supra note 3.
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imperative, inseparable from respect for human dignity."' 1 57 UNESCO's efforts
to preserve and promote cultural diversity could replace the myopic U.S.
concept of individual freedom to trade without regard for cultural consequences
with that of". . . 'humanity' as the new 'non-state actor[.] ' ' 158 By adopting this
broader perspective, the Treaty may seek to preserve
diversity as "a common
' 59
patrimony to be preserved in the public interest."
The preservation of culture is inextricably intertwined with the
protection of human rights. An analogy may be drawn to language preservation
efforts such as those undertaken by the Republic of Ireland to ensure the
survival of the native language, Irish Gaelic.160 The Penal Laws, enacted in that
country by the English in the 18 th century, prohibited "any expression of Irish
national identity, especially the use of the Gaelic language."' 161 By the end of
the 18 th century, no one "who had attained, or hoped to attain, a high position in
life" still spoke the Irish language. 1626 3 In addition, the use of Irish Gaelic in
schools became a punishable offense.'
Language preservation efforts undertaken since then by Irish citizens
in an attempt to salvage the native Irish culture have succeeded, to some extent.
Although use of the language is still relatively low, the Republic of Ireland
recently enacted a law recognizing Irish Gaelic as the official language to be
used on ordnance survey maps and government documents concerning the
Gaeltacht, a western area of the country where only the Irish language is
spoken. 64 Perhaps of greater consequence is the recent 65
addition of Irish Gaelic
as an official working language of the European Union. 1

157Press Release, U.N. Educ. Scientific & Cultural Org. [UNESCO], General Conference Adopts
Convention on the Protection and Promotion of the Diversity of Cultural Expressions, Press Release
No. 2005-128 (Oct. 20, 2005), available at http://portal.unesco.org/en/ev.phpURL ID=30298&URLDO=DOTOPIC&URLSECTION=201 .html.
158Francioni, supra note 144, at 1226.
159 Id.
160The use of Irish Gaelic in the Republic of Ireland was prohibited by law in the 18th century.
Similar prohibitions or legal restrictions have not been imposed upon cultures whose domestic film
industries have been weakened by a steady flow of films from the U.S. However, the effects may
be similar in terms of the cultural damage resulting from the diminished ability to successfully
create and disseminate cultural expressions.
161Anna Asiin and James McCullough, Hiberno-Englishand the Teaching of Modern and
Contemporary Irish Literature in an EFL Context, 5 LINKS & LETTERs 37, 40 (1998), available at

http://www.bib.uab.es/pub/linksandletters/l 1337397n5p37.pdf.
162 Id.
163Id.
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The use of one's native language is a crucial aspect of cultural
expression, and the deprivation of that ability can only be classified as a
deprivation of a basic human right. UNESCO has referred to language
preservation as a goal intrinsically related to the protection of cultural diversity,
noting that half of the languages spoken in the world are on the brink of
extinction[.]' 66 By the same token, the ability to produce and distribute native
films and television programs is arguably a basic form of cultural expression as
well. The maintenance of cultural integrity is said to be found in "the
continuation of a range of cultural patterns. 167 This principle has been
recognized "as a norm within the framework of human rights[.] "168 The U.S. is
hardly proposing that governmental support for native film industries be
criminalized. However, the continued insistence of the U.S. government that its
unfettered domination of foreign markets must be allowed to continue as an
exercise of its own "human rights," notwithstanding the financial impact on
local cultural industries, may deprive members of those cultures of the ability to
express their cultural identities through artistic endeavors and the mass
media. 169
V. CONCLUSION
UNESCO has undertaken a laudable series of efforts to protect,
preserve, and promote cultural traditions classifiable as intangible cultural
heritage as well as the continued expression of cultural identities through
folklore in the form of artistic media such as film and television. The work of
this organization could play an important role in an eventual turning of the tide
against the misappropriation of cultural traditions for profit and, more
concretely, the U.S. domination of foreign markets through pervasive
international distribution of its own cultural products. Efforts preceding the
adoption of the Convention on Cultural Diversity sought to protect more
ephemeral aspects of cultural expression, such as oral traditions and
transmissions of folklore. The Convention on Intangible Cultural Heritage, in
particular, took an approach to cultural preservation that relied primarily upon
excessively rational techniques for ensuring the survival of cultural traditions,
including extensive documentation.
166 UN

News Centre, supranote 86.
supranote 6, at 25.
168 Anaya, supra note 6, at 25.
169 See Spicer, supra note 66 (French film industry lobbyist Pierre Jolevan described the purpose of
167 Anaya,

the convention as it relates to ensuring the survival of international film industries: "Do we want a
world which is under the power of a few people [creating films] or do we want to keep [in] each
country a way of thinking, a way of seeing the world? That [is] the point.").
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The Convention on Intangible Cultural Heritage places an emphasis on
creating inventories of cultural traditions, turning cultural preservation into an
exercise in gathering information. This practice could potentially benefit
societies by preventing intellectual property theft through the creation of a
master list of traditional artistic practices historically associated with a certain
culture. The actual information-gathering endeavor might prove less successful
than anticipated, because cultural traditions are spontaneous and undocumented.
Therefore, "intangible cultural heritage" may ultimately prove too ephemeral to
protect in this manner. The Convention on Intangible Cultural Heritage
recognized that a culture's heritage is preserved through intangible methods of
transmitting folklore, and in so doing paved the way for the Convention on
Cultural Diversity.
The Convention on Cultural Diversity serves as a more explicit
manifestation of UNESCO's desire to ensure the survival of cultural traditions
by supplying a means for governments to provide funding and other types of
support to native film industries. Those efforts may serve to protect a society's
cultural industries from erosion due to the excessive importation of cultural
products such as films and television programs from economically dominant
sources, foremost among which is the U.S. The American film industry derives
almost half of its box office revenue from overseas markets. This is an
impressive figure, in terms of the degree to which the continued exportation of
American films is important to the survival of our own native film industry.
However, when the population of the United States is contrasted with the
collective population of the foreign markets into which its films are imported,
the figure becomes less worthy of reverence.
America may attract more moviegoers within its own borders than do
other countries. If the presence of American films in foreign theaters were to
decrease, the benefits to cultures whose film industries were given the
opportunity to rebound from years of suppression due to overwhelming
importation of American films could potentially outweigh the relative revenue
generated abroad for Hollywood films-in terms of social policy, if not finance.
Russian citizens, for example, embraced the renewed exhibition of locally170
produced films, as evidenced by the success of Night Watch and its sequel.
The Convention on Cultural Diversity might not ultimately achieve this
balancing effect, but if it is ratified, the Treaty will likely serve as an important
step toward permitting foreign markets to overcome U.S. domination.

It should be noted that Canadian citizens, conversely, expressed an overwhelming preference for
television programs imported from the U.S., despite the protection Canada has ensured that its
cultural industries must receive during trade negotiations.
170
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If the Treaty's effects are largely symbolic, the position of the U.S. as
the sole dissenter will have done little more than expose the government's
fervent desire to maintain the advantage American films have traditionally
enjoyed in foreign markets. This profit-maximizing perspective may violate a
principle upon which the government has vehemently insisted that the
Convention on Cultural Diversity would inflict irreparable damage: the
connection between freedom of cultural expression and human rights. The U.S.
domination of foreign markets, such as Canada-where viewers have developed
an overwhelming preference for American programming-has a stifling effect
on the cultural industries within those markets. In Canada, the government
resorted to offering financial incentives to those who would broadcast local
programs or continue to produce local films.
Some cultures, such as Russia, have successfully helped their cultural
industries rise from the dead after years of U.S. domination. However, there is
virtually no reciprocity where the pervasive international distribution of
Hollywood films is concerned. Only 1% of films exhibited in American
theaters are from foreign sources. 171 In contrast,
85% of the tickets sold in
172
theaters around the world are for American films.
In light of those figures, it is difficult to comprehend the basis for the
position of the U.S. government, as expressed by the U.S. Department of State
as well as U.N. Ambassador Louise Oliver. They contend that the Convention
on Cultural Diversity is likely to have an adverse effect on the free flow of
information and ideas between cultures, as well as the more nebulous concept of
"human rights." Motion Picture Association of America chairman Dan
Glickman's vow to fight the potentially detrimental effects of the Treaty, if
ratified, is similarly baffling. The American film industry may rationally seek
to protect its financial interests. However, the adverse impact on trade for the
U.S. could be balanced by the beneficial impact on cultures who are freed, even
slightly, from the oppressive importation of American films at the expense of
their own native film industries.
The disparity between the rate at which American films are exported to
the rest of the world and the rate at which they are imported into American
theaters from foreign sources provides little support for the government's
contention that the Convention on Cultural Diversity might have an undesirably
stifling effect on the free and open exchange of ideas between cultures. It is
difficult to conceive that any such effect could be of greater detriment to
intercultural communication than the current arrangement. Existing practices
may benefit the American film industry by generating additional profits but

"' Riding, supra note 1.
72 Riding, supra note 1.

Published by Scholarly Commons at Hofstra Law, 2006

23

Journal of International Business and Law, Vol. 5, Iss. 1 [2006], Art. 5

CULTURAL IMPERIALISM VS. CULTURAL PROTECTIONISM

cannot be said to benefit the native film industries-and, by extension, the
unique cultural identities--of societies affected by the long-standing
arrangements perceived to be endangered by the Treaty.
If cultural preservation can be classified as the protection of the ability
to create expressions of cultural identity, surely that qualifies as a basic human
right in the same sense that efforts to preserve the native language of Ireland in
the face of a long history of suppression by the dominant English regime are
classifiable as an exercise of the basic human right to use one's native language.
The use of Irish Gaelic as an expression of cultural identity is analogous to the
ability to create and disseminate films and television programs which serve a
similar purpose. Therefore, the suppression of native film and television
industries in foreign markets could qualify as a method of depriving a culture of
the ability to use artistic endeavors and the mass media to express its longstanding traditions, beliefs, norms, and values. It should be noted that no
similar restriction is imposed upon the production, exhibition, and exportation
of Hollywood films.
Despite the apparent need for such a limitation, the significance of the
Convention on Cultural Diversity is likely to be primarily symbolic. French
Culture Minister Renaud Donnedieu de Vabres declared that the adoption of the
Treaty was "a victory for consciousness-raising. '' 73 Even if that is the sole
effect of the Treaty, it may be sufficient to bring these concerns to the attention
of the World Trade Organization. The Convention on Cultural Diversity will
become a factor to be considered during trade negotiations if it ultimately enters
into force. That does not seem to conflict with MPAA Chairman Dan
Glickman's insistence that the WTO is the proper place for debate regarding the
methods UNESCO seeks to impose for preserving cultural diversity, nor does
this consequence seem to merit the alarm with which the adoption of the Treaty
was originally received by representatives of the U.S.
The distinct possibility exists that the Convention on Cultural Diversity
will ultimately have little practical effect immediately upon its ratification or
rejection by member countries. For example, the rejection of domestic cultural
products by Canadian consumers illustrates that consumers abroad have become
accustomed to the dominant importation of American films and television
programs. However, the value of the Treaty lies primarily in the buttressing
effect it could have for UNESCO's ultimate goal--even if it is not ratified by
the requisite number of countries. The mere existence of the Convention on
Cultural Diversity may shed new light upon the need to prevent techniques of
preserving traditional (and evolving) beliefs, values, and norms through the
production of domestic cultural products from being entirely subsumed by the
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utter dominance of Hollywood films in overseas markets. Therefore, the
Treaty's greatest utility might be as a step toward worldwide recognition of
these detrimental exportation practices, as it may illustrate the necessity for
increased regulation in order to preserve cultural identity within those dormant
or struggling markets.
One of the motivating factors often suggested for the worldwide box
office slump in 2005 was the declining quality of Hollywood films. The
position of the U.S. as the drastically more economically invested of the two
dissenting members of UNESCO may support the international perception of
the U.S. film industry as primarily interested in individual rather than collective
cultural creativity, and motivated solely by mercenary factors. This perception
could contribute to a continued backlash against its cultural products.
The Treaty is said to have "given voice to widespread concern about
the perils of excessive domination by American popular culture"; as such, it
could prove to be the most decisive step yet toward the objective UNESCO has
been working to achieve for thirty years. The Convention on Cultural Diversity
may help ensure the survival of cultures through the protection of expressions
of traditional beliefs, values, and norms within a society, and the prevention of
the misappropriation or stagnation which results from the excessive importation
of cultural products from economically dominant sources.
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