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SELLING DEATH SHORT: THE REGULATORY AND
POLICY IMPLICATIONS OF VIATICAL SETTLEMENTS

Miriam R. Albert

INTRODUCTION

In recent years, the escalation of AIDS into a national crisis has
devastated its victims’ health as well as their finances.! This crisis

* Assistant Professor of Legal and Ethical Studies, Fordham University Schools of Busi-
ness; LLM, New York University, 1997; JD and MBA, Emory University, 1987; B.A. Tufts
University, 1984. The Author would like to thank those who provided valuable assistance:
Judith Albert, Reed Auerbach, Cornelius Baker, Daniel Berick, Mark Conrad, Dennis Corgill,
Ken Davis, Ann Deakyne, Seth Freeman, Michael Klausner, Robert Mensel, William Nelson,
Leo Orenstein, and Deborah Stroup.

1 According to the Centers for Disease Control and Prevention [hereinafter CDC], AIDS is
now the leading cause of death among all Americans between the ages 25 to 44. See THE
WHITE HOUSE, THE NATIONAL AIDS STRATEGY 8 (1997) (noting that “[slince 1987, AIDS has
risen from being the 15th leading cause of death among all Americans to the 8th”); see also
Update on HIV Mortality in Persons Aged 25 to 44, 53 AM. FAM. PHYSICIAN 2769, 2769 (1996)
(analyzing updated data from 1993 and 1994 in a 1996 report available from CDC). From the
first recognition of the disease through June 30, 1997, a cumulative total of 612,078 cases
have been reported, and more than 379,000 persons have died of AIDS or related causes in
the United States alone. See CENTERS FOR DISEASE CONTROL & PREVENTION, U.S. DEP'T OF
HEALTH & HUMAN SERvS., HIV/AIDS SURVEILLANCE REPORT 3, 14 (midyear ed. 1997)
[hereinafter CDC 1997 MIDYEAR SURVEILLANCE REPORT] (noting that of these, 84% were
men, 15% were women, and 1% were children). Over 86,000 persons have been reported
with HIV infection without full-blown AIDS. See id. at 26.

Through 1996, an estimated 239,000 persons were living with AIDS in the United States.
See id. at 25. According to the CDC, a figure such as this underrepresents the number of
persons with HIV because most HIV-infected persons have not yet progressed to full-blown
AIDS, and many persons infected with HIV have never been tested for AIDS. See CENTERS
FOR DISEASE CONTROL & PREVENTION, U.S. DEP'T OF HEALTH & HUMAN SkRvs., HIV/AIDS
SURVEILLANCE REPORT 5 (year-end ed. 1996) [hereinafter CDC 1996 YEAR-END SUR-
VEILLANCE REPORT].

In 1989, one projection was that by the year 2020, without a cure or vaccine, AIDS might
be the leading cause of all U.S. deaths, and that within 25 to 30 years, AIDS deaths per year
could exceed 1,000,000, or 25% of all U.S. deaths. See Kennes C. Huntley et al., Life Insur-
ance, Imminent Death and Accelerated Benefits, J. AM. Soc’y C.L.U. & CHFC, May 1994, at
84 (arguing that the notion that AIDS might be readily controllable had been dispelled).
However, recent changes in AIDS treatment may temper that projection considerably. See
infra notes 167-71 and accompanying text.

AIDS is a financially devastating diagnosis. A 1992 study by the National Association of
People with AIDS found that over 50% of the AIDS patients surveyed live on less than
$12,000 annually. See NATIONAL ASS'N OF PEOPLE WITH AIDS, HIV IN AMERICA: A PROFILE
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has generated the need for innovations both in medical approaches
to the treatment of AIDS and HIV, and in financial options avail-
able to help patients finance their medical and other living ex-
penses. One response of the financial community has been the
creation of vehicles to provide terminally-ill policyholders with
early access to the death benefits under their life insurance policies,
which would otherwise be unavailable to them during their lives.2

As these new financial vehicles became more established, ques-
tions about the need for regulation arose. The most popular of
these new vehicles is an asset-backed security known as a viatical
settlement.? Viatical settlements are a specialized form of receiv-
able financing under which viatical settlement companies buy from
the policyholder, at a discounted rate, the right to receive death
benefits under life insurance policies.# The viatical settlement
company may then hold the policy, sell the policy to an individual
investor, or pool the policy with others and sell fractions of the pool
to investors.® The return to investors is the difference between the
discounted value paid to the policyholder and the full value paid by
the issuing insurance company upon the policyholder’s death.6

OF THE CHALLENGES FACING AMERICANS LIVING WITH HIV 10 (1992). Over half of the survey
respondents reported significant difficulties in providing for basic personal needs such as
rent, food, and medicines. See id. at 12.

AIDS treatment historically has been very expensive. A 1992 study by the American
Medical Association found that HIV patients incur an average of $119,000 in medical ex-
penses from the time of infection with HIV until death from AIDS-related illnesses. See Clif-
ford Carlsen, AIDS Life Policy Purchaser Seeks New Life from IPO, S.F. Bus. TIMES, Nov. 10,
1995, § 1, at 3. It is worthy to note that the cost figure reported by the American Medical
Association’s study pre-dates the advent of new and costly drug therapies such as protease
inhibitors. See infra note 168. -

2 See Carole C. Lamson, Legal Introduction in Living Benefits in Life Insurance: New Per-
spectives and Developments, N.Y. ST. B.J., Nov. 1993, at 16.

3 The term “viatical” comes from the Latin word “viaticum” which is the Eucharist or
communion given to Christians who are dying or are in danger of death. THE AMERICAN
HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 1988 (3d ed. 1992). To the Romans, it
meant money or provisions for a journey, but the term came to refer to the last rites—
something to sustain the deceased person on his or her “last journey.” Id.

4 See Lamson, supra note 2, at 16. Typically, the policyholder is a terminally-ill patient
who is paid some portion of the face value of his or her life insurance policies while he or she
is still alive. See id. The policyholder sells, exchanges, or assigns some or all of his or her
rights under the transferable policy to the viatical settlement company, as sole beneficiary.
See id.

6 See id. at 17; see also Katherine DePeri, Securities Law—Brokered Viatical Settlement
Contracts Are Not Securities—Securities & Exchange Commission v. Life Partners, Inc., 87
F.3d 536 (D.C. Cir. 1996), 70 TEMP. L. REV. 857, 857 (1997).

6 See Lamson, supra note 2, at 16,
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Though the concept of viatication may sound ghoulish, the busi-
ness of viatical settlements is generally legal and provides a service
to terminally-ill patients.” The purchase price for the policies en-
ables the policyholders to realize some estimation of the policies’
present value, to use for their living and medical expenses.

Viatical settlements raise regulatory concerns under the insur-
ance laws.®8 The initial sale of life insurance policies by terminally-

7 For a discussion of opposition to the viatical industry in general, see Denise M. Schultz,
Comment, Angels of Mercy or Greedy Capitalists? Buying Life Insurance Policies from the
Terminally Ill, 24 PEPP. L. REV. 99, 103-06 (1996).

8 Companies purchasing policies from sellers in one of the 23 regulated states must be
licensed to viaticate policies in such states. If the seller lives in a state that is not regulated,
then the purchasing company must abide by the National Association of Insurance Commis-
sioners’ Model Regulation. See infra Part III for an examination of existing regulation
within the viatical settlement industry.

Viatical settlements also raise tax law concerns that are beyond the scope of this Article.
The recent enactment of the Health Insurance Portability and Accountability Act of 1996,
Pub. L. No. 104-191, 110 Stat. 1936, has essentially equalized the tax treatment of viatical
settlements and accelerated death benefit options now available under some traditional life
insurance policies by characterizing the income received under both as non-taxable to tax-
payers who have life expectancies of 24 months or less, or, under special conditions, to tax-
payers who are chronically ill. See Malcolm E. Osborn, Rapidly Developing Law on Viatical
Settlements, 31 WAKE FOREST L. REV. 471, 492-95 (1996); see also Schultz, supra note 7, at
114-20 (discussing the tax issues arising in connection with viatical settlements). See infra
note 16 for a discussion of accelerated death benefit provisions.

Viatical settlements also raise securities law concerns that are beyond the scope of this Ar-
ticle. The resale of life insurance policies to investors should, under certain circumstances,
be subject to regulation under federal and state securities laws. Specifically, the question of
whether the resale of fractional interests in pools of purchased policies constitutes an offer
and sale of a “security” requiring registration under federal securities laws has been the
subject of recent litigation. In SEC v. Life Partners, Inc., 87 F.3d 536, 538 (D.C. Cir. 1996),
the Securities and Exchange Commission argued unsuccessfully that such resales constitute
the sale of unregistered securities, in violation of section 5 of the Securities Act of 1933. See
Life Partners, 87 F.3d at 538; Elizabeth L. Deeley, Note, Viatical Settlements Are Not Securi-
ties: Is it Law or Sympathy?, 66 GEO. WASH. L. REv. 382, 385 (1998) (discussing the Life
Partners case and suggesting that the SEC exempt viatical settlements from the registration
requirements of section 5 of the Securities Act of 1933 to reduce the burden on viators while
still providing them the anti-fraud protections of the securities laws); see also Michael R.
Davis, Note, Unregulated Investment in Certain Death: SEC v. Life Partners, Inc., 42 VILL.
L. REv. 925 (1997) (discussing the Life Partners decision).

Although the District of Columbia Court of Appeals was not persuaded in the Life Partners
case, viatical transactions clearly fall within the definition of securities under federal securi-
ties laws and should be subject to registration, absent some exemption. See DePeri, supra
note 5, at 875 (arguing that the court, in reaching its decision, ignored the remedial purposes
of the Securities Act, “and missed an opportunity to require necessary disclosure of the in-
vestment’s risks”). But see Timothy P. Davis, Should Viatical Settlements Be Considered
“Securities” Under the 1933 Securities Act?, 6 KaN. J.L. & PuB. PoL'y 75, 85 (1997)
(concluding, primarily on public policy grounds, that viatical settlements should not be con-
sidered securities); Shanah D. Glick, Comment, Are Viatical Settlements Securities Within
the Regulatory Control of the Securities Act of 1933?, 60 U. CHI. L. REV. 957, 957 (1993)
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ill policyholders, known as viators,? to viatical settlement compa-
nies is subject to varying amounts of regulation at the state level,
typically by a state’s insurance department.l® As a result of the dif-
ferences in the states’ regulations, the sale of otherwise identical
policies in different states may lead to different financial outcomes
for viators living in different states. While this is not necessarily
problematic, these differing results may lead to financial inequities
for otherwise similarly-situated viators. ‘

Part I of this Article provides an overview of the creation and
growth of the viatical industry as a response to the increasing
medical costs and decreasing income streams facing AIDS- and
HIV-infected patients.!! Part II sets out the problem of whether
and how to regulate the viatical industry, examining the risks and
theoretical justifications for regulating the purchase side of the vi-
atical industry.l? Part III details the existing regulation of the vi-
atical industry.® And Part IV is an evaluation of existing regula-
tions in the viatical industry, in light of the various theoretical
rationales for government intervention, concluding that, on balance,
some regulation is needed to protect this vulnerable population.l4

(arguing that viatical settlements are not securities and therefore not subject to the regula-
tory control of the Securities Act of 1933).

9 Although this Article is an examination of the economic justifications for regulating the
viatical industry, the author is mindful that underlying each viatical transaction is a termi-
nally-ill person diagnosed with essentially a death sentence. And, though this Article follows
what is industry custom by using terminology such as “viator” to reflect the terminally-ill
policyholder and refers to a policy as “maturing” to reflect the status of the policy upon the
policyholder’s death, such terminology should not serve to dehumanize this process. To the
contrary, the Article argues that regulation is necessary to protect these individuals, in part,
due to their medical situation and resultant vulnerability.

10 See infra note 59 and accompanying text. The focus of this regulation is on the initial
sale and not on the subsequent resales where the parties are likely to be able to deal at arm’s
length and may be subject to additional regulation governing the subsequent resale of the
policies, perhaps through state securities regulation.

11 See infra notes 15-43 and accompanying text. Although AIDS- and HIV-infected pa-
tients make up the overwhelming majority of the viatical industry as currently constituted,
other terminally-ill patients can, and increasingly are, viaticating policies. See infra notes
173-75 and accompanying text.

12 See infra notes 44-58 and accompanying text. The “purchase side” of the viatical indus-
try refers to the viatication or purchase of the insurance policy from the policyholder. The
resale side of the viatical transaction involves the disposition of the policy by the buyer, ei-
ther by resale as a single policy or as part of a pool of policies, or by holding the policy until it
matures, and such resale is beyond the scope of this Article. See supra note 8 and accompa-
nying text.

13 See infra notes 59-109 and accompanying text.

14 See infra notes 110-63 and accompanying text.
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I. OVERVIEW OF THE VIATICAL INDUSTRY

The first viatical settlement companies emerged in the late
1980s, and primarily acted as brokers, matching up terminally-ill
policyholders with investors.1s The initial growth of the viatical in-
dustry was primarily a function of the lack of any significant alter-
native available from the life insurance industry. Recently, how-
ever, more domestic insurance companies have begun offering
accelerated benefits to their policyholders, typically in the form of
accelerated death benefits provisions in traditional life insurance
policies,!6 and, less frequently, in the form of loans on insurance
policies!” and long-term care insurance.’® The recent increase in

15 See John Freeman Blake, Life Insurance Proceeds Can Be Received Tax Free Prior to
Death Under New Prop. Regs, 79 J. TAX'N 156, 156 (1993).

16 Under traditional life insurance policies, the insurer guarantees the payment of the
policy face value upon the death of the insured, as long as the policy is then in effect. The
insurer is under no legal obligation to “accelerate” the payment of the death benefits to the
insured, absent an accelerated death benefit [hereinafter ADB] provision. See Abbie Crites-
Leoni & Angellee S. Chen, Money for Life: Regulating the Viatical Settlement Industry, 18 J.
LEGAL MED. 63, 73 (1997).

ADB provisions can be included as an initial policy provision, or can be added as riders or
attachments to new or existing policies. See id. Unlike viatical settlements, ADB provisions
typically provide that a portion of the face value benefit be retained as a death benefit for the
traditional beneficiary. See id.

Insurers fund ADB provisions either by charging additional premiums or by retaining part
of the ADB payments paid to the insured when the provision is exercised or paid to the in-
sured’s beneficiary upon the death of the insured; the issuing company reduces the payout to
cover its administrative costs, and to compensate it for the'interest lost as a result of the
early payout. See Lamson, supra note 2, at 19. As a result, the insured typically gets only a
portion of the face value of the policy under an ADB provision. See id. at 16.

An ADB provision typically pays a smaller percentage of the face value of the pohcy than a
viatical settlement and is subject to more stringent requirements on availability in terms of
triggering conditions. See Wesley S. Caldwell, Il et al., Innovation and Controversy: Viatical
Arrangements and Accelerated Death Benefits, N.J. Law., Oct./Nov. 1995, at 39. ADBs typi-
cally are available only to insureds with life expectancies of less than one year, whereas vi-
atical settlements can be made with viators with much longer life expectancies. See id. The
viator would simply be paid a smaller percentage of the face value of the policy to compen-
sate the viatical settlement company for the increased risk of investment (i.e., that the poli-
cyholder would outlive his life expectancy), if such percentage complied with any mandated
minimum payout provision. See infra notes 99-109 and accompanying text for a discussion of
the mandated minimum provisions in the NAIC Model Act and Model Regulation.

Additional differences between ADB provisions and viatical settlements include: ADB
payouts can be slow, while viatical settlements typically are paid within a few weeks; ADB
provisions typically are limited to universal and whole life policies, while viatical settlements
can be made on a much wider range of policy types; and insureds must deal exclusively with
the issuing insurance company with ADBs, while insureds can shop their policies to various
viatical firms. See Caldwell et al., supra.

17 Holders of whole or universal life insurance policies may be able to borrow against the
cash value at terms negotiated with the issuing company. The death benefit will be restored if
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the options available under life insurance policies does not mean
that the increasing numbers of policyholders seeking early access to
their death benefits is a short-term phenomenon. The size of the
viatical industry has grown from an estimated five million dollars
in 1989 to approximately four hundred million dollars in 1995, with
projected volumes for 1996 and beyond estimated in excess of five
hundred million dollars.1?

There are two basic roles for viatical settlement companies: pro-
viders, who buy the policies themselves and hold them as the
named beneficiary thereunder, and brokers, who act as intermedi-
aries between viatical settlement providers and viators by per-
forming underwriting functions, and negotiating a fee to be paid by
the viatical settlement provider.20

The mechanics of viatical settlements are fairly straightforward.
Viatical settlement companies buy almost any type of life insur-
ance, including term, whole, universal and group life policies, as

the loan and interest are repaid prior to the policyholder’s death. See Laura Castaneda, How To
Tap Life Insurance Policy Before You Die, S.F. CHRON., Mar. 10, 1997, at E3.

18 Critical illness insurance policies and long-term care insurance policies are basically
riders to a traditional life insurance policy that pays benefits when a policyholder contracts a
specified critical illness, or is unable to perform two out of five specified activities of daily
living, or contracts a cognitive impairment, like Alzheimer’s disease. See Lore Postman, New
Life Insurance Doesn’t Require Death; Holders Need Not Die To Cash in on Benefits, IN-
DIANAPOLIS BUS. J., Jan. 20, 1997, at 17 for a discussion of critical-illness policies. See Albert
L. Gray, Jr., An Asset-Based Alternative to Long-Term Care, LIFE ASS'N NEWS, Feb. 1997, at
106-08, for a discussion of long-term care policies.

19 Because mandatory reporting requirements in the viatical industry are relatively new
and are not universal, there is a wide disparity in the estimates of the dollar volume of the
viatical industry, and a lengthy time lag in the dissemination of even the disparate dollar
estimates. For example, the Washington Post puts the 1995 dollar volume at approximately
$200 million, see Albert B. Crenshaw, Tackling an Issue of Agony; Ruling Ultimately May Aid
the Business of Buying Death Benefits, WASH. POST, Sept. 1, 1995, at C1, while the National
Viatical Association [hereinafter NVA], a Washington, D.C. based industry group, estimates
the 1995 volume at $400 million and projects the 1996 volume at $500 million. See Viatical
Association Drafts Its Own Model Law, BESTWIRE, Nov. 5, 1996, available in LEXIS, News
Library, Txtnws File. See infra notes 45-47 and accompanying text for a discussion of the
current composition of the viatical industry.

20 See Viatical Association of America, About the Viatical Industry: Supporting the Viati-
cal Settlement Industry and the People it Serves (last modified Jan. 9, 1998)
<http://www.cais.com/viatical/about.html> (noting that the term “funder” is sometimes used
instead of “provider”).

The NAIC Model Act and Model Regulation differentiate between “viatical settlement pro-
viders” and “viatical settlement brokers,” recognizing the differences in these two roles by
requiring both to be licensed, but requiring providers to post a bond, while brokers must
simply maintain errors and omissions coverage. This Article uses the term viatical settle-
ment company to include firms that act as viatical settlement providers but may also engage
in some brokering. See infra Part III for a discussion of the existing regulation in the viati-
cal settlement industry.
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long as the policy is in good standing, contains no prohibition
against assignment for value,?! and has been in force for at least
two years so that the customary two-year period of contestability
has expired.22 In most cases, the insured must produce a medical
certificate attesting to the fact that death is certain to occur within
some set time period, typically from six months to a year.23 The vi-
atical settlement company then makes an offer to pay the insured a
percentage of the face value of the policy; payment is typically made
in a lump sum within a few weeks.24

Although viatical settlements may serve an altruistic purpose,
both parties to the transaction make money. The viator receives
some estimate of the present value of his policy, and the viatical
settlement company takes part of the purchase price the investor

21 Prohibitions on assignment for value make viatication impossible. For example, the
standard group life insurance policy written by Prudential Insurance Co. of America for the
University of California prohibits “assignment for value,” so those policyholders are unable to
enter into viatical settlements. See Ilana DeBare, UC Employees Can’t Sell Their Life Insur-
ance Policies, SACRAMENTO BEE, Nov. 7, 1996, at C6. The University of California pelicy-
holders are not without any options; their policies do permit accelerated death benefits, but
the life expectancy of the policyholder must be less than six months. See id. Some state laws
have remedied this problem by enacting statutes that guarantee consumers the right to as-
sign their policies. See id.

22 An “incontestability clause” is an agreement by the issuing insurance company to re-
frain from challenging claims because of misstatements on the application by the insured,
after some period of time, usually two years, has passed. See Eric Mills Holmes, Solving the
Insurance/Genetic Fair|/Unfair -Discrimination Dilemma in Light of the Human Genome
Project, 85 Ky. L.J. 503, 547 (1996-1997).

One result of the growth in the viatical industry is the increased incidence of fraud, spe-
cifically in the area of incontestability clauses. See id. (arguing that these clauses “not only
foster a moral hazard of fraud but also unfairly require insurers to pay claims that should
not be paid”). Applicants for life insurance simply lie about their HIV-status on the applica-
tion, or send an impostor in to take any required physical exam. See Amex Life Assurance
Co. v. Superior Court, 930 P.2d 1264, 1265, 1273 (Cal. 1997) (holding that “after the contest-
ability period has expired, an insurer may not assert the defense that an imposter [sic] took
the medical examination if, as here, the named insured personally applied for insurance”).
But see Protective Life Insurance Co. v. Sullivan, 682 N.E.2d 624, 626-27 (Mass. 1997), where
the Supreme Judicial Court of Massachusetts held that insurers must pay benefits on poli-
cies in effect for more than two years, even when the insureds intentionally lied about their
health in applying for the policies. This decision could have a chilling effect on the willing-
ness of insurance companies to write policies, and thus, could cause a possible spillover effect
into the viatical industry. But see infra note 176 and accompanying text for a discussion of
insurance companies seeking to sell life insurance policies to AIDS patients.

23 See Russell J. Herron, Note, Regulating Viatical Settlements: Is the Invisible Hand
Picking the Pockets of the Terminally Ill?, 28 U. MICH. J.L. REFORM 931, 934 (1995). Viatica-
tion is available for policyholders with longer life expectancies as well; the amount paid for
the policy is simply decreased to take into account the longer life expectancy. See infra notes
26-37 and accompanying text.

-24¢ See Herron, supra note 23, at 934.
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pays, and also may take part of the insurance proceeds when paid
out.? -

The amount paid to the viator for a policy is an estimation of its
present value.? This present value is calculated in light of factors
such as the projected life expectancy of the policyholder, the pre-
vailing economic climate (particularly current interest rates), the
face value of the policy, and the cost of at least two years of future
premiums, which, under the viatical settlement agreement, become
the responsibility of the purchaser, absent a disability waiver of
premiums.?” Additional factors for calculating present value in-
clude the financial strength of the issuing life insurance company,
the viatical settlement company’s cost of funding the policy acquisi-
tion, and any miscellaneous expenses.2®

The most uncertain of these factors is the projected life expec-
tancy of the policyholder; the timing of and effect on individuals af-
flicted with AIDS varies greatly.?? Because AIDS is a relatively
new terminal illness, there are as yet no established life expectancy
tables for patients afflicted with HIV or AIDS.20 Accordingly, viati-
cal settlement companies tend to estimate life expectancies of
AIDS-afflicted policyholders in a conservative manner.3! This
translates into a lower price paid to insureds.32

25 See id. at 933 (explaining the financial workings of the viatical industry).

26 See Glick, supra note 8, at 964-65; Michael Todd Scott, An Illinois Lawyer’s Guide to
Viatical Settlements, 85 ILL. B.J. 276, 276 (1997) (discussing the factors affecting the amount
of settlement).

21 Under a disability waiver, an employer pays the policy premiums on behalf of its em-
ployees who have become disabled and thus unable to pay the premium themselves. See
Herron, supra note 23, at 957-58. A disability waiver eliminates the need to pay premiums
on the policy and typically is renewable as long as the disability exists. See id.; see also Jona-
than G. Blattmachr, Selected Aspects of Taxation Relating to Life Insurance and Deferred
Compensation, 155 PRAC. L. INST. 237, 245 (1985). For a discussion of the effect of an abso-
lute assignment of a policy on a waiver of premium clause in connection with a viatical set-
tlement, see Osborn, supra note 8, at 489-90,

28 See Scott, supra note 26, at 276.

28 See Herron, supra note 23, at 951.

30 See Lamson, supra note 2, at 17.

31 See Sharon Crockett & Lynn Homa, Viatical Settlement Firms Look To Securitize,
MORTGAGE-BACKED SECURITIES LETTER, Apr. 10, 1995.

32 According to Sharon Crockett and Lynn Homa:

Although there are a number of elements, including clinical factors, disease progression,

and types of treatment, that are considered when estimating life expectancy, these con-

siderations have only prognostic associations with survival after diagnosis and offer no
actuarial basis for life expectancy estimation. As a result, policies are conservatively
discounted.

Id.
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While viatical settlements undoubtedly provide a service to the
policyholders, the transactions are not without financial, legal, and
collateral risks. The primary financial risk for both viators and vi-
atical settlement companies flows out of the uncertainty in esti-
mating life expectancies.?® Some estimate of life expectancy must
be used to calculate the payout.3* The insured’s life expectancy is
the most significant factor in ascertaining the present value of a
given policy; the shorter the life expectancy of the policyholder, the
greater the percentage of the policy value paid to him.3 Likewise,
and this is the troublesome part for the squeamish investor, the
shorter the actual life of the policyholder, the greater the return to
the investors.3¢ If the viator dies earlier than or outlives the pro-
jected life expectancy used to calculate the viatical settlement pay-
ment, the return to the investor is affected.3?

Viatical settlements also pose legal risks to both sides. Viators
run the risk of losing other benefits, such as welfare or Medicare, as
a result of the sale of their policy; viatical settlement companies
risk the possibility of a determination that the viator lacked the
necessary mental capacity to enter into the settlement, or that the
decision was made under duress.?® Additional legal risks include
the possibility that a court will hold the policy to be non-assignable
or cancelable, or that not all the prior beneficiaries have waived
their rights, if irrevocable, under the policy.?? Finally, because of
the nature of the viatical settlement transaction, the insurance
company that issued the original policy ultimately provides credit
for the deal, exposing both the viator and the viatical settlement

33 Viatical settlement companies that borrow funds to finance the purchase of policies at a
floating rate are also vulnerable to rises in the interest rate on these funds after the viatical
settlement contract has been signed. See Lamson, supra note 2, at 17.

34 See Scott, supra note 26, at 276.

35 Seeid.

36 See id.

37 See David W. Sommer et al., Viatical Settlements: Perspectives of Investors, Regulators
and Insureds, J. AM. Soc’y C.L.U. & CHFC, Mar. 1997, at 54-60 and table 1 for a tabular il-
lustration of the range of expected returns for varying lengths of time and initial investment,
exclusive of taxes and transaction costs. For example, a $100,000 policy with a 70% settle-
ment yields at least a 19% compounded return if the viator dies within two years, a 13%
compounded return if the viators dies at 36 months, and a little more than 9% compounded
return at four years. See id.

38 See Patricia B. Rumore, Elder Law: Pitfalls for the Unwary, 58 ALA. LAW. 160, 161-62
(1997) (examining the viatication process with an elder client); see also Lamson, supra note 2,
at 16 (noting that the viatical settlement company may request a psychiatric evaluation).

3% See Herron, supra note 28, at 956.
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company to the risk that this insurance company will default on its
payment obligations.4

Viatical settlements also pose collateral risks for viators, who run
the risk that their private medical history furnished to the viatical
settlement company will somehow become more publicly dissemi-
nated.#!

Because of the underlying emotional issues and risks involved
with viatical transactions, the issue of whether to regulate the vi-
atical industry in order to minimize, or at least better manage,
some of these risks has been extensively debated by various inter-
ested parties almost since the first viatical settlement.42 Such par-
ties include viatical settlement companies and industry groups,
AIDS lobbyists, state insurance departments, and the Securities
and Exchange Commission.43

II. DESCRIPTION OF THE PROBLEM

Recognized deviations from the economic model of perfect compe-
tition, with its goal of economic efficiency, provide traditional ra-
tionales for government intervention.* The viatical industry re-
flects evidence of two such deviations: local monopolies and
information asymmetries. This section analyzes each of these mar-
ket failures as a basis for regulation in the viatical industry.

40 Because viatical settlements are such a new transaction, no court has yet ruled on is-
sues common in traditional insurance litigation, such as lack of capacity, or duress. Further,
there presently are no reported cases of an issuing insurance company defaulting in a viati-
cal transaction. But, in the absence of appropriate regulation, as more policies are viati-
cated, the likelihood of such occurrences increases.

41 See infra Part IV for a discussion of how the potential confidentiality problems are ad-
dressed in the NAIC Model. See also infra note 58 and accompanying text for a discussion of
these collateral risks.

42 See 1992 Winter National Meeting, 1993 PROC. NAT'L ASS'N INS. COMMISSIONERS 779,
782 [hereinafter 1993-1 NAIC PRroc.].

43 Seeid.

44 While efficiency must be considered as a part of any policy decision, it should not be the
sole consideration. There are other concurrent, valid social considerations, such as the re-
spect for human dignity (by protecting the infirm or otherwise vulnerable members of soci-
ety), and general fairness considerations (by preventing discrimination). That these goals
are not documented in traditional economic theory should not invalidate them as additional
rationales for regulation. Arguably, the evaluation of the necessity and appropriateness of
regulation should reflect both non-efficiency considerations and efficiency considerations.
See DAVID L. WEIMER & AIDAN R. VINING, POLICY ANALYSIS: CONCEPTS AND PRACTICES,
RATIONALES FOR PUBLIC POLICY: DISTRIBUTIONAL AND OTHER GOALS 94-102 (24 ed. 1992).
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A. Local Monopoly Problems

The existence of the first market failure, local monopoly, is evi-
dent by examining the demand and supply sides of the viatical in-
dustry, and the relationship between the prevalence of AIDS and
the availability of viatication. While the viatical market taken as a
whole consists of a relatively large number of firms, the industry is
composed of smaller markets relating to specific geographic re-
gions.#s Because of the lack of regulation in the viatical industry,
determining the actual number of firms viaticating policies with
any degree of certainty is difficult. Estimates range from 75 to 100
firms that participate to some degree in viatication as providers.
and/or brokers, some as a full-time effort and others for just a few
policies.#¢ As of January 24, 1998 at least twenty-eight firms have
Jjoined the two principal viatical industry associations, the Viatical
Association of America and the National Viatical Association, both
located in Washington, DC.47

In some geographic areas, the viatical industry constitutes a local
monopoly. Each geographical area has a small number of firms
providing a service with no close substitutes, some barriers to en-
try,*8 and the potential for excess profits. State laws concerning vi-

46 See Herron, supra note 23, at 960-64 (explaining that because “of this concentration of
companies, the competitiveness of the market for viaticals varies naturally and substantially
from state to state”).

46 During the course of the drafting of the NAIC Viatical Settlement Model Act and Model
Regulation in the early 1990s, the NAIC working group was advised by industry participants
that there were approximately 54 viatical companies. See Spring 1994 National Meeting,
1994 PrOC. NAT'L ASS'N INs. COMMISSIONERS 352, 360 [hereinafter 1994-1 NAIC Proc.]
(noting that there was a “great deal of competition” in view of the number of industry par-
ticipants).

An unofficial compilation by the author, with the assistance of the National Association of
People With AIDS, put the number of firms as of April 1, 1997 at 94. This number has in-
creased since then.

47 According to these two organizations, the current member firms are geographically dis-
tributed as follows:

NVA membership, as of January 29, 1998, totaled 8 members with 3 located in Florida, 1
each in Kentucky, Missouri, New Jersey, Ohio, and California. See NATIONAL VIATICAL
ASS'N, MEMBERSHIP AS OF JANUARY 1998 (1998).

Viatical Association of America membership, as of January 24, 1998, totaled 20 members
(12 providers or funders and 8 brokers), with 23 offices, consisting of: 1 located in California,
5 in Florida, 3 in Georgia, 3 in Illinois, 1 in Kentucky, 1 in Michigan, 1 in Minnesota, 1 in
Missouri, 2 in New York, 1 in Nevada, 1 in North Carolina, 1 in Pennsylvania, 1 in Utah, and
1 in Canada. See Viatical Association of America, Member Companies (visited Feb. 1, 1998)
<http://www.cais.net/viatical/memlist.html>.

48 Barriers to entry in the viatical industry include the need to understand and fully com-
ply with the various licensing requirements in the different states, as well as the need to un-



1024 Albany Law Review [Vol. 61

atical settlements vary,4 and the geographical distribution of
AIDS- and HIV-infected policyholders is uneven, with high concen-
trations in certain cities such as New York and San Francisco.5
Thus, viatical settlement companies may have functional monopo-
lies which allow them, in effect, to hold potential viators who may
be too sick to travel, or even to investigate other alternatives, es-
sentially as geographic hostages.

The local monopoly problem evident in some segments of the vi-
atical industry results from the uneven distribution of AIDS and
HIV cases among the states, and the resulting availability of viati-
cation in such states.5! The number of AIDS cases reported varies
dramatically by state.52 Five states (California, Florida, New York,
Texas and New Jersey) account for over half of the cumulative new
AIDS case reports through June 1997.53 Some of the highest rates
of reported cases are found in large metropolitan areas with popula-
tions in excess of 500,000.5¢ It is not surprising, then, that in 1994,
there were an estimated fifty-eight viatical companies, over half of
which were located in California, Florida, New York and Texas,

derstand how to price viatical settlements. See Herron, supra note 23, at 943-45 (discussing
possible mitigating measures to these barriers of entry). However, as the industry expands,
these barriers may decrease over time.

In the fall of 1997, the Florida-based viatical firm Page & Associates began offering the
first free viatical settlement representative certification course in the United States. See Ft.
Lauderdale Company Offers New Income Opportunity in the Viatical Industry, BUS. WIRE,
Aug. 13, 1997, available in LEXIS, News Library, Bwire File (noting that the “course was
designed to educate people wanting to become representatives in the ever growing viatical
settlement industry”). No data is available yet on the enrollment of the course. See id.

49 See infra Part III for an examination of existing regulation within the viatical settle-
ment industry.

50 See '96 AIDS Rates Show Dramatic Ups, Downs, ARIZ. REPUBLIC, Apr. 18, 1997, at A12.

61 See CDC 1997 MIDYEAR SURVEILLANCE REPORT, supra note 1, at 6-7; supra note 47 and
accompanying text. '

52 See CDC 1997 MIDYEAR SURVEILLANCE REPORT, supra note 1, at § (noting that the cu-
mulative total of AIDS cases through June 1997 was 85 in North Dakota as compared to
113,549 in New York).

63 See id.

54 A breakdown of AIDS cases by state, through June 1997, is as follows: Alabama-4504;
Alaska-385; Arizona-5258; Arkansas-2270; California-101,569; Colorado-5962; Connecticut-
9174; Delaware-1922; District of Columbia-9946; Florida-62,200; Georgia-17,985; Hawaii-
2028; Idaho-394; Illinois-19,319; Indiana-4779; Iowa-1028; Kansas-1919; Kentucky-2401;
Louisiana-9660; Maine-783; Maryland-16,223; Massachusetts-12,523; Michigan-8770; Minne-
sota-3095; Mississippi-3050; Missouri-7487; Montana-249; Nebraska-843; Nevada-3300; New
Hampshire-729; New Jersey-34,871; New Mexico-1522; New York-113,549; North Carolina-
7742; North Dakota-85; Ohio-9109; Oklahoma-2886; Oregon-4021; Pennsylvania-18,338;
Rhode Island-1668; South Carolina-6661; South Dakota-122; Tennessee-5947; Texas-42,185;
Utah-1449; Vermont-316; Virginia-9699; Washington-7930; West Vlrgmla-801 Wisconsin-
2916; Wyoming-153. See id.
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four of the five states with over half of the newly-reported cases of
AIDS. 55

Obviously, there is some connection between the incidence of
AIDS and the existence of viatication opportunities. For the 385
residents of Alaska with AIDS, the 249 residents of Montana with
AIDS, the 316 residents of Vermont with AIDS, what options are
available to them?5 What financial incentive does a viatical set-
tlement company have to reach out to these small pockets of poten-
tial viators? Viatical settlement companies can cross state lines
through advertisements on the internet, on television and in maga-
zines geared towards AIDS- and HIV-infected readers. But viators,
a vulnerable segment of society, arguably have no way, in the ab-
sence of appropriate regulation, to know even what questions to ask
about this new and strange process of viatication.

B. Information Asymmetry Problems

The second market failure apparent in the viatical industry, in-
formation asymmetry, may lead to pricing that, in the absence of
full information, does not reflect the true value of viatical settle-
ments; potential viators may be unable to understand and evaluate
their choices. Those in the best position to produce and to dissemi-
nate information may decide that the cost of disclosure is too high.
They may engage in strategic behavior, perhaps deliberately seek-
ing to mislead, by lying or concealing key facts such as the effects of
viatication on other benefits or the existence of any alternatives to
viatical settlements, in an effort to close the deal and get their fee.
As a result of this inequality of information, viators may make in-
appropriate choices with respect to the disposition of their poli-
cies,57 and the viatical market itself may be unable to function
properly in the absence of full information.58

55 See Herron, supra note 23, at 934-35.

56 See CDC 1997 MIDYEAR SURVEILLANCE REPORT, supra note 1, at 5.

57 Viators may sell their policies for less than the true market price, or may sell their poli-
cies to disreputable firms.

58 In addition to the two market failures, the viatical industry poses collateral risks with
respect to income-determined benefits such as welfare. Thus a viator could wind up in a
worse net position after selling the policy; the government would be the unintended benefici-
ary of the viatication, because it would not have to pay benefits to that viator, leading to pos-
sible distributional inequities. These tertiary risks also support some non-efficiency related
rationales for regulation in the viatical industry. The population involved is terminally ill,
and its members may have lost their jobs, their health insurance, and perhaps even their
hope. Viatication gives them funds to dispose of as they see fit, perhaps to cover expensive
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ITI. EXISTING REGULATION OF THE VIATICAL SETTLEMENT INDUSTRY

The initial purchase of the policy by a viatical firm is subject to
varying amounts of regulation at the state level, typically by a
state’s insurance department.’® As a result of differences in the
states’ regulations, the viatication of otherwise identical policies
can result in two different settlements in two different states, both
in terms of dollars paid and the rights and remedies provided in
each viatical settlement contract.®® As of August 15, 1997, twenty-
three states have adopted some form of regulation of the viatical
settlement industry.6!

experimental treatments that may prolong their lives. Arguably, society has an obligation to
take care of its vulnerable and infirmed members. And, if not done for purely altruistic rea-
sons, from a practical point of view, any money these viators gain access to is money that
does not have to come from the tax-payer funded government coffers. See supra note 44 and
accompanying text for a discussion of valid social considerations.

59 The National Association of Insurance Commissioners has promulgated a Viatical Set-
tlements Model Act and Model Regulation. Currently, 23 states regulate some aspect of vi-
atical settlements, typically through statutes and regulations based, to varying degrees, on
the NAIC Models. See infra note 61 and accompanying text for a listing of the state statutes.
An industry trade group, the NVA, has prepared its own draft model act and regulation. See
infra Part IV.

On the resale side, the viatical industry is subject to no specific regulation, as the SEC has
been unsuccessful to date in convincing a court that the resale of fractionalized interests in
pools of viaticated policies constitutes securities for purposes of the Securities Act of 1933.
See supra note 8 (discussing SEC v. Life Partners, Inc., 87 F.3d 536 (D.C. Cir. 1996)).

60 These potential disparities exacerbate the potential information asymmetries and the
resulting need for consistent and full disclosure.

61 See Arkansas (1997 Ark. Acts 490); California (CAL. INS. CODE §§ 10113.1-.5 (Deering
Supp. 1996)); Connecticut (1997 Conn. Legis. Serv. 202 (West)); Florida (FLA. STAT. ANN. §§
626.991-.993 (West Supp. 1998)); Illinois (ILL. COMP. STAT. ANN. 158/5-99 (West Supp. 1997));
Indiana (IND. CODE ANN. §§ 27-8-19.8-1 to 19.8-26 (Michie 1994)); Louisiana (LA. REV. STAT.
ANN. §§ 201-210.1 (West Supp. 1997)); Maine (ME. REV. STAT. ANN. tit. 24-A, §§ 6801-6816
(West Supp. 1997)); Michigan (MICH. STAT. ANN. § 24.569 (Law. Co-op. Supp. 1997)); Minne-
sota (MINN. STAT. ANN. §§ 60A.961-.973 (West 1996)); Montana (MONT. CODE ANN. §§ 33-20-
1301 to 1315 (Supp. 1997)); New York (N.Y. INS. Law §§ 7801-7809 (McKinney Supp. 1997));
North Carolina (N.C. GEN. STAT. § 58-58-42 (Supp. 1996)); North Dakota (N.D. CENT. CODE
§§ 26.1-33.1-01 to 33.1-07 (1995)); Oregon (OR. REV. STAT. § 744.342 (1995)); Texas (TEX. REV.
CIv. STAT. ANN. art. 3.50-6A (West Supp. 1998)); Utah (UTAH CODE ANN. § 31A-21-104 (Supp.
1997)); Vermont (VT. STAT. ANN. tit. 8, §§ 3826-3834 (Supp. 1997)); Virginia (VA. CODE ANN.
§§ 38.2-5700 to 5707 (Michie Supp. 1997)); Washington (WASH. REvV. CODE ANN. §§
48.102.005-.901 (West 1997)); Wisconsin (WIS. STAT. ANN. § 632.68 (West Supp. 1997)).

In addition, as of March 1998, eight states are considering some form of regulation for the
viatical industry. See Arizona (S.B. 1137, 43d Leg., 2d Reg. Sess. (Ariz. 1998)); Delaware
(S.B. 39, 139th Gen. A. (Del. 1997)); Kentucky (H.B. 414, Reg. Sess. (Ky. 1998)); Massachu-
setts (H.B. 5346, 182d Gen. Ct., Reg. Sess. (Mass. 1997)); Missouri (H.B. 1383, 89th Gen. A.,
2d Reg. Sess. (Mo. 1998)); New Hampshire (H.B. 263, Reg. Sess. (N.H. 1997)); Oklahoma
(S.B. 791, 46th Leg., 2d. Sess. (Okla. 1997); (H.B. 2373, 46th Leg., 2d Sess., (Okla. 1997)));
Pennsylvania (H.B. 526, Gen. A., H.B. Sess. (Pa. 1997)); South Carolina (H.B. 3542, Gen. A.,
112th Sess. (S.C. 1997)).
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Most of the state regulations are based on a model promulgated
by the National Association of Insurance Commissioners (NAIC).62
In December 1993, the NAIC adopted the “Viatical Settlement
Model Act’? and in September 1994, the NAIC adopted the
“Viatical Settlement Model Regulation™ (collectively, the NAIC
Models), designed to protect viators when dealing with viatical set-
tlement companies.®® The three primary areas of regulation in the
NAIC Models are enforcement provisions,’ mandatory disclosure to
viators,8” and mandated minimum payouts.®® Although many in-
dustry participants have resisted portions of the NAIC Models, spe-
cifically the mandated minimum payouts,®® the viatical industry

62 The NAIC is a voluntary association made up of the chief insurance regulatory commis-
sioners and staff from all 50 states, the District of Columbia, American Samoa, Guam,
Puerto Rico, and the U.S. Virgin Islands. See 1980 Regular Meeting, 1980 PROC. NAT'L ASS'N
INS. COMMISSIONERS 960, 960.

63 In May, 1993, the working group changed the title of the Model Act from “Living Bene-
fits Model Act” to “Viatical Settlements Model Act” to reflect the universally accepted term
for the industry. June 1993 National Meeting, 1993 PROC. NAT'L ASS'N INS. COMMISSIONERS
714, 728 [hereinafter 1993-2 NAIC PROC.]; see also Fall 1994 National Meeting, 1994 PROC.
NATL Ass'N INS. COMMISSIONERS 515, 515 [hereinafter 1994-3 NAIC Proc.] (reporting on
“plans to introduce the Viatical Settlements Model Act in the legislature during the next ses-
sion”); 1993 National Meeting, 1993 PROC. NAT'L ASS'N INS. COMMISSIONERS 642, 642 (noting
that the Plenary Sessions had adopted the Viatical Settlement Model Act).

64 1994-3 NAIC PROC., supra note 63, at 515. Commissioner Pomeroy “reported that the
full NAIC membership had adopted the Viatical Settlement Model Regulation on Sept. 18.”
Id.

65 According to David J. Walsh, president of the NAIC:

{tlhe issue surrounding viatical settlements couldn’t be clearer. This is, plain and sim-

ple, a matter of consumer protection. We needed to act to make sure consumers get

adequate and truthful information as well as some basic protections when dealing with
viatical companies. Our mission has been made all the more urgent given that this af-
fects the terminally ill and their loved ones. We are confident that this model regula-
tion and the model act we adopted last year will serve those who are often in great need
of our assistance.
Insurance News Network, State Regulators Approve Further Controls on Viaticals (visited
Feb. 7, 1998) <http:/www.insure.com/life/viatical/vnaicpr.html>.

66 Enforcement provisions enable state insurance commissioners to police the viatical set-
tlement companies to make sure they fully comply with applicable regulations. See infra
notes 83-87, 112-25 and accompanying text.

67 Mandatory disclosure provisions require dissemination of information to potential via-
tors regarding their rights in the viatication process, before any viatical contract is executed.
See infra notes 88-98, 126-38 and accompanying text.

68 Minimum payout provisions are an attempt to make sure that viatical settlement com-
panies uniformly provide “reasonable” payments for policies. See infra notes 99-109, 139-63
and accompanying text.

63 See 1994-1 NAIC PROC., supra note 46, at 360 (discussing the link between minimum
payouts and price fixing).
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and regulators were in basic agreement with respect to the issues of
disclosure and enforcement.?®

The debate over whether and how to regulate the viatical indus-
try can be best understood by an analysis of the existing regula-
tions, put into their context. This is achieved through an examina-
tion of how the NAIC devised its Models, including an
understanding of the comments made by both NAIC members and
viatical industry participants during the process. Many of the is-
sues raised during the drafting of the NAIC Models and not re-
flected therein remain at the heart of the current debate.

When putting the NAIC Models in their context, one should note
that the mandate of the NAIC working group set up to consider the
issue was to determine how, and not whether, to regulate the viati-
cal industry.”* And because all NAIC members are insurance com-
missioners, opponents of regulating the viatical industry argue that
the NAIC has a bias towards limiting the availability of viatical set-
tlements.”? Arguably, the availability of viatical settlements de-
creases the market for accelerated death benefits available under
traditional insurance policies. Further, once the policy has been vi-
aticated, the viatical settlement companies pay the premiums, re-

70 See id. at 362.

71 “TThe working group was not focusing on the philosophical issues of whether viatical
companies should be regulated or allowed to operate, but rather on the specifics of the model
that it had been charged to develop.” 1993-2 NAIC PROC., supra note 63, at 723.

72 Some view the NAIC as the “lobbying arm of the insurance industry.” Fairer, Sensible,
Broadly Beneficial Regulation of Living Benefits Industry Drafted by the National Viatical
Association, BUs. WIRE, Oct. 31, 1996, available in LEXIS, News Library, Bwire File
[hereinafter Beneficial Regulation).

According to Mark Leeds, a consultant to the NVA, the NAIC:

is funded by the insurance industry and is loyal to the latter’s priorities. The NAIC, by

all rights, should not be expected to reflect the interests of taxpayers or consumers, nor

places those interests on the same plane as the interests of the insurance industry. . . .

The insurance industry’s ADB ‘innovation’ was evolved after the initial success of the vi-

atical industry occured [sic] and loomed as a continuing threat to the higher margins

enjoyed by insurers due to cancellation.
Mark B. Leeds, National Viatical Association (NVA) Statement for NCOIL Seminar
“Regulation of Living Benefits—A Marketplace Viewpoint,” NAT'L VIATICAL ASS'N: COMM. &
LeGIs. COMMITTEE, Mar. 1996, at 7; see also Marilyn Askin, Viatical Settlements: Creative
Tool for Planning, N.J. Law., Mar/Apr. 1997, at 49.

The NAIC denies that its Viatical Settlement Model Act and Regulation were prepared “by
the insurance industry to benefit the insurance industry.” Summer 1994 National Meeting,
1994 PrOC. NAT'L ASS'N INS. COMMISSIONERS 549, 550 [hereinafter 1994-2 NAIC ProC.}. In-
stead, the drafts had been prepared by the NAIC “with consumers in mind.” Id.
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sulting in fewer lapsed policies and more claims for the insurance
companies to pay out.”

The NAIC Models™

By 1992, the NAIC had begun considering regulation of the viati-
cal industry.”® The resulting draft was based on the California In-
surance Code’s viatical settlement provisions, without any input
from the viatical industry.”® Industry participants wanted a voice
in the process, in the form of an advisory committee to assist the
NAIC working group.”” Nonetheless, the Viatical Settlement
Working Group was established in 1993, with no advisory commit-
tee in place,™ to “solicit information in an informal manner from
knowledgeable resources and in a formal manner by way of public
hearings before making any final decisions.””®

78 One insurance company’s response to the increase in viatical settlements has been to
raise the bar on its group term life accelerated benefit provision from a maximum benefit of
50% up to 75%. See Linda Koco, Group Term Plan Ups Bar on Accelerated Benefit, NAT'L
UNDERWRITER, July 14, 1997, at 7. To “increase employee consciousness about the feature”
the company, Standard Insurance Company of Portland, Oregon, instituted an education
campaign to alert its employees of the availability of the ADB option, so the employees would
not automatically seek viatication. Id.

74 For a more detailed discussion of the provisions of the NAIC Models, see Osborn, supra
note 8.

75 The Insurable Interest Working Group of the NAIC’s Life Insurance (A) Committee
prepared a discussion draft of the “Living Benefits Model Act,” the term initially used by the
NAIC to refer to viatical settlements. See 1993-1 NAIC PrOC., supra note 42, at 782. The
draft was dated July 21, 1992 and corrected September 29, 1992. See id.

76 See 1993-2 NAIC PROC., supra note 63, at 730.

77 See 1993-1 NAIC PROC., supra note 42, at 780-83 (providing excerpts from statements
from various parties indicating their desire to participate in the process).

78 See March 1993 Southeastern Zone Meeting, 1993 PROC. NAT'L ASS'N INs. COMMIS-
SIONERS 249, 249 [hereinafter MARCH 1993-1 NAIC Proc.]. According to the Commissioner
Yancey, as noted in 1992 before the formation of the Viatical Settlement Working Group,
there was no intent to preclude anyone from participating in the process. See 1993-1 NAIC
PROC., supra note 42, at 781-82. The NAIC wanted to make the option to viaticate policies as
accessible as possible, and Commissioner Yancy encouraged people to participate in an advi-
sory capacity. See id.

79 MARCH 1993-1 NAIC PROC., supra note 78, at 249. Toward this end, the working group
solicited comments and questions from industry participants whose enthusiasm for regula-
tion in the viatical industry ranged from complete to virtually non-existent. See 1993-1
NAIC PROC., supra note 42, at 781-82. The comments ranged from complaints about the lack
of representation of the terminally ill on the working group, to proposals for the establish-
ment of an advisory committee “comprised of a broad spectrum of interested parties [to] be
formed to develop a proposal that would have consensual support among all interested par-
ties,” to more substantive comments, raising concerns that some the regulation would be
overreaching, such as overly-burdensome registration processes, and that mandating mini-
mum payouts would not be an effective way to assure the highest payout. Id.
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The NAIC Models cover three primary areas: enforcement provi-
sions such as mandatory licensing for viatical settlement providers
and brokers, giving state insurance commissioners the power to
suspend, revoke, or refuse renewal of licenses;® pre-signing disclo-
sure to viators;?! and minimum payouts designed to ensure reason-
able payments to viators.8?

1. Enforcement Provisions

Viatical settlement providers, and anyone else entering into or
soliciting viatical settlement contracts, must be licensed by the
Commissioner of the state in question.82 As part of the licensing
process, the applicant must furnish the Commissioner with a
“detailed plan of operation.”

The Commissioner may “suspend, revoke or refuse to renew” a li-
cense if the licensee makes a misrepresentation on its original ap-
plication, is guilty of fraudulent or dishonest practice,
“demonstrates a pattern of unreasonable payments to policyown-
ers,” has been convicted of a felony or misdemeanor of which crimi-
nal fraud is an element, or has violated any provisions of the Act.85

The form of the viatical settlement contract must be submitted to
the Commissioner for approval, which shall be denied if the Com-
missioner thinks the form is “unreasonable, contrary to the inter-
ests of the public, or otherwise misleading or unfair to the policy-
owner,”86

In addition to the other remedies contained in the NAIC Models,
violations thereunder also trigger the relevant state’s Unfair Trade
Practices Act.87

80 See VIATICAL SETTLEMENTS MODEL ACT §§ 3(A), 3(F), 4(A), 5 (National Ass'n of Ins.
Comm'rs 1993).

81 See id. §§ 6, 7(B), 8(C), 8(D), 8(E), 9(B).

82 See id. §§ 4(AX3), 10(B).

83 See id. § 3(A) (listing the requirements for licensing).

84 JId. § 3(F)X1). This requirement was added so that the Commissioner would be aware of
the type of operations being conducted, and presumably to enable the Commissioner to keep
unqualified or unscrupulous firms out of his or her state. See 1993-2 NAIC PROC., supra note
63, at 724, )

8 VIATICAL SETTLEMENTS MODEL ACT § 4(A).

8 Id. § 5. “The working group members thought that it [insurance department review of
contract forms] served as a valuable consumer protection, and it was also useful to have this
information available to the public.” 1993-2 NAIC PROC., supra note 63, at 729.

87 See VIATICAL SETTLEMENTS MODEL ACT § 11. This section may not be of any real use as
written, because typically, Unfair Trade Practices Acts require a pattern of business prac-
tices. The intent of the working group was to be able to take action based on one unfair act.
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2. Disclosure Provisions

Under the NAIC Models, viatical settlement providers must dis-
close to the viator, prior to the execution of the viatical settlement
contract, the following information: possible alternatives to viatica-
tion (including accelerated death benefits under traditional life in-
surance policies);®8 the possibility that receipt of the proceeds may
trigger adverse tax consequences, along with a recommendation
that viators seek tax advice;®® that settlement proceeds may be
subject to the claims of creditors; that receipt of the proceeds may
affect the viator’s eligibility for Medicaid or other government bene-
fits, along with a recommendation that viators seek advice from the
appropriate agencies;! that the viator has an absolute right to re-
scind the viatical settlement contract within the lesser of thirty
days from the signing or fifteen days from receipt of payment;?? and
the date by which the funds will be available to the viator9® as well
as the source of those funds.%

Licensed viatical settlement providers must also make disclosure
to the licensing state and they must file annual statements with

See 1994-1 NAIC ProC., supra note 46, at 363. The working group agreed to “review further
whether an amendment to the Viatical Settlement Model Act would be necessary.” Id.

88 Query who benefits most from this NAIC-mandated disclosure.

85 This disclosure has become less critical in light of the Health Insurance Portability and
Accountability Act of 1996 [hereinafter HIPPA), but because HIPPA covers only viatical set-
tlements with viators who have life expectancies of less than two years, viatical settlements
to viators with longer life expectancies may be taxable. See Kevin D. Millard, Changes Af-
fecting Life Insurance Enacted by New Laws, 24 EST. PLAN. 3, 3-4 (1997); see also supra note
8 and accompanying text; infra note 169 and accompanying text. There also may be addi-
tional taxes at the state and local levels.

In crafting the tax implications disclosure, the working group used an approach similar to
that used in the NAIC Accelerated Benefits Model Regulation, urging the viator to seek pro-
fessional advice. See 1993-2 NAIC PROC., supra note 63, at 729 (noting that the disclosure
was used because a viatical settlement provider “was not necessarily qualified to give advice
in these areas”). “The working group considered whether the viator ought to be required to
sign a waiver to indicate he had received the disclosures. It was agreed that this would be in
a regulation, rather than a statute, so consideration was tabled.” Id.; see infra note 135 and
accompanying text.

90 See VIATICAL SETTLEMENTS MODEL ACT § 8(C).

91 See id. § 8(D).

92 See id. § 8(E). This provision mitigates late disclosure, but shifts the burden to the via-
tor, setting up a “bargaining game” that may work against the viator. See id.; see also Her-
ron, supra note 23, at 943 (arguing that the section 8 provisions which allow for late disclo-
sure provide “a serious flaw in the NAIC’s Model Act”).

93 See VIATICAL SETTLEMENTS MODEL AcT § 8(F). This provision forecloses the option of a
viatical settlement firm trying to lower its costs by delaying payment of the proceeds.

%4 Id.
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that state’s Insurance Commissioner,% detailing for each policy vi-
aticated: the date the viatical settlement contract was executed;
the life expectancy of the viator; the face value of the policy; the
amount paid to viaticate the policy; and if the viator has died, the
date of death and the total insurance premiums paid by viatical set-
tlement provider to maintain the policy. Further, the licensees
must provide a breakdown of applications received, accepted and
rejected, by disease category; a breakdown of policies viaticated by
issuer and policy type; the number of secondary versus primary
market transactions; its portfolio size; and the amount of any out-
side borrowing.%

To address concerns stemming from the sensitive and confiden-
tial nature of much of the information provided by viators to viati-
cal settlement companies, which would then be required to disclose
such information to the state, the NAIC Models require that “[a]ll
medical information solicited or obtained by any licensee” is subject
to applicable state laws on confidentiality of medical information.%
Names and individual identification data for viators is considered
private and confidential, and will only be disclosed by the Commis-
sioner if required by law.%8

3. Reasonable Payments

The NAIC Models authorize the chief insurance regulatory offi-
cial (Commissioner) of each state to suspend, revoke or refuse to
renew a license if the licensee “demonstrates a pattern of unreason-
able payments to policyowners.” Further, the Commissioner is
authorized to “[e]stablish standards for evaluating reasonableness
of payments” with respect to viatical settlement contracts, including
regulating the discount rates used to determine the amount paid for
the viatication of a policy.1 The Model Regulation does just that,

96 See id. § 6.

98 The working group members acknowledged that the viatical settlement industry was a
relatively new industry, and that there was not a lot of statistical information available. See
1994-2 NAIC PROC., supra note 72, at 571. The working group members thought the infor-
mation required in this section would serve as a database of information on the viatical in-
dustry. See id.

97 VIATICAL SETTLEMENTS MODEL ACT § 9B.

98 See id. § 7(B).

99 Id. § 4(A)3).

100 Id, § 10(B).
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setting out the minimum percent of the face value of a policy that
must be paid to a viator to constitute a “reasonable payment.”10!

The concept of the reasonableness of the payments provision re-
ceived the most comments of any provision in the discussion
draft.192 Since the NAIC first considered regulating viatical settle-
ments, industry representatives have sought to have the minimum
payout provision eliminated.1%® These critics argue generally that
minimum payouts are unnecessary and even harmful to viators and
to the viability of the viatical industry, and argue specifically that
the proposed percentages are too high.1%¢ This is especially true,
critics claim, in the case of AIDS patients, with the possibility of
life-prolonging treatments being introduced after viatical settle-
ments that were calculated based upon life expectancies without
the new treatments, lowering the return to investors.

In connection with the actual percentages to be included in the
Model Regulation, industry participants told the working group
that there were “industry standards” already in place, thus obviat-

101 For viators with life expectancies of less than 6 months, the minimum percent of the
face value is 80%; for viators with life expectancies of at least 6 months but less than 12
months, it is 70%; for viators with life expectancies of at least 12 months but less than 18
months, it is 656%; for viators with life expectancies of at least 18 months but less than 24
months, it is 60%; and for viators with life expectancies of 24 months or more, it is 50%. See
VIATICAL SETTLEMENTS MODEL REGULATION § 4 (National Ass’n of Ins. Comm’rs 1994).

These percentages can be reduced by 5% for viatication of policies written by insurers
rated in less than the top four categories by A.M. Best, or a comparable rating by some other
rating agency. See id.

102 See 1994-2 NAIC PROC., supra note 72, at 575; see also Herron, supra note 23, at 946-
48 (discussing the impact of a minimum price regulation on viatical company profits).

103 See Herron, supra note 23, at 945-48 (noting that the Viatical Association of America
now embraces all of the provisions in the Model Act except the one concerning minimum
payouts). . .

104 For example, according to Peggy Wallace of Affirmative Lifestyles, a viatical settle-
ment company, discount limits were not helpful because the viator “was protected by the free
market and increased competition.” 1993-2 NAIC PROC., supra note 63, at 724. The working
group minutes continue by noting that “[sjhe suggested, as an alternative, disclosure of re-
cent offers” to help insure fair payment. Id. Ms. Wallace’s comments ignore the local mo-
nopoly and information asymmetry problems present in the viatical settlement industry. See
supra Part II.

According to William Freeman of the National Association of People with AIDS
[hereinafter NAPWA], the “natural dynamics of the marketplace force companies to strive for
the efficiency that will allow them to offer the largest settlement.” 1993-1 NAIC PRroc., su-
pra note 42, at 787. “As the national association of those with HIV disease, NAPWA main-
tains a national resource listing of the viatical companies, and we encourage the terminally
ill to compare company payouts in order to secure the best settlement for the individual.” Id.

With respect to the discount on the minimum payments idea, a representative of the NVA
claimed that setting discount rates was price fixing, and that he would not participate in
such an effort. See 1994-1 NAIC PROC., supra note 46, at 360 (comments of Parker Willson).
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ing the need for mandatory minimums.’% The working group re-
quested written copies of such standards several times, but none
was ever provided.!% In the absence of any documentable industry
standard, the working group had to set standards that were, admit-
tedly, somewhat arbitrary.107

The working group considered alternate approaches. In a later
version of the Model Regulation, presumably in response to com-
ments from industry participants, the working group lowered the
minimum percentages; the working group also considered removing
the provision altogether, and instead requiring just the collection of
data for the present time, deferring a determination of any required
discounts.1%8 After considerable discussion, the working group de-
cided to leave the minimum payout provision in the Model Regula-
tion, raising the amounts back to the original version.10?

IV. EVALUATION OF THE EXISTING REGULATORY SCHEME IN THE
VIATICAL INDUSTRY

Despite vehement objection by some industry participants and
industry trade associations over regulation in the viatical indus-

105 See 1994-1 NAIC PROC., supra note 46, at 360 (comments of Bob Wright).

106 See id. (noting that the request for “industry standards” were made over a year ago).

107 See id. In an attempt to estimate industry standards, the working group relied on an
article in the National Underwriter that said viators “with a life expectancy of six months
generally got about 80% of the face value of their policy and viators with a four-year life ex-
pectancy generally received around 40%” of the face value. Id.

Several years after the working group drafted the NAIC Models, they continue to evaluate
the minimum payout levels contained therein. According to one member, the original work-
ing group had very little information on which to base the payout requirements, and so they
relied on representations from the industry. See 1996 Spring National Meeting, 1996 PROC.
NATL Ass’N INS. COMMISSIONERS 591, 618 [hereinafter 1996-1 NAIC Proc.] (adding that “no
actuarial study had been done at that time”); see also infra note 109 (explaining that the
working group ultimately relied on numbers provided by the industry as average payments).

108 See 1994-2 NAIC PROC., supra note 72, at 574 and 1994-1 NAIC PROC., supra note 46,
at 360 for a discussion of an alternate approach suggested by Florida’s Insurance Commis-
sioner Carol Ostapchuk, to include a reporting requirement instead of minimum discount,
and after gathering information, to later add a provision with percentage amounts.

109 See 1994-2 NAIC PROC., supra note 72, at 575. With respect to the percentages in sec-
tion 4, because the working group was uncertain at what levels to set the percentages, it re-
verted to the earlier numbers which had been provided by the industry as average payments.
See id. The working group did not intend to limit the availability of viatical settlements. See
id. at 572. Because data was not available to make clear what the minimum percentages
should be, “the working group lowered the minimums so as not to artificially interfere with
the market. The working group had taken upon itself the burden of providing a method to
collect data so that at some later point it would have correct information and could raise the
percentages if appropriate.” Id.
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try,110 twenty-three states have adopted some regulation of the pur-
chase side of the viatical industry.!! In large part, these regula-
tions are based on the NAIC Models, sharing its primary emphasis
on enforcement, disclosure, and minimum payouts. While argu-
ments can be made in support of both sides of these issues, on bal-
ance, these NAIC Model-based regulations are supportable as valid
and appropriate responses to the market failures and distributional
inequities present in the viatical industry.

A. Enforcement Provisions as a Mechanism To Correct Information
' Asymmetries

Enforcement provisions such as licensing and reporting require-
ments give the individual states statutory authority to protect via-
tors within their borders from unscrupulous or incompetent viatical
settlement providers and brokers. These provisions benefit viators
by providing an objective mechanism for vetting viatical settlement
providers and brokers, both local and out of state. This process
should ease both the local monopoly problem and information
asymmetries, and generate an information database with which to
better regulate this evolving industry.

Critics of the enforcement provisions, including the licensing and
reporting obligations, argue that these provisions will exacerbate
the local monopoly problems and create privacy concerns for via-

110 For example, the NVA opposes, for the most part, the NAIC Models, and any regula-

tion that will:
cripple the viatical option; that needlessly overcomplicate the transaction itself; that
limit arbitrarily the number of available brokers or funding sources; that raise the cost
of business such that the net to the selling insured party is reduced as a result of the
regulations; that hamper competition or which lead to lower and fewer bids for the poli-
cies; that are limited to insureds with 12 or fewer months of expected remaining life (as
is presently the ADB practice), or which slow up the process at a time when the in-
sured’s days are literally numbered and near at hand; that tend to discourage viatical
firms from entering or remaining in certain marketplaces; that tend or try to fix prices
paid for policies as an alternative to marketplace bid competition; that give a state
agency the power to undo a transaction that neither party seeks to dislodge and where
there is an absence of even the suggestion of fraud; that give a state undue powers to
review advertising and other communications, or the names of businesses, or to review
extensively past and present business practices and associations, worker, executive and
owner histories are obviously inadvisable, work against the interests of society, and
smack of other than democratic government.

Leeds, supra note 72, at 6-7.
111 See supra note 61 and accompanying text.
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tors.1? Unduly burdensome registration and reporting processes
will create barriers to entry, raising the cost of business.1!3 This
may discourage viatical settlement companies from entering or
staying in certain markets.114

But the driving force behind the growth in the viatical industry is
the number of potential viators.!15 For the present, with the over-
whelming majority of viatications initiated by AIDS- or HIV-
infected policyholders, the industry should grow fastest in areas
with many potential viators. Since the number of reported cases of
AIDS in some states far exceeds the number in others,!1¢ it would
not be surprising, or even significant, if the initial response by vi-
atical settlement companies to similar registration requirements
was different.

While the criticisms, as posed, may arguably have some theoreti-
cal validity, the licensing and reporting provisions as drafted in the
NAIC Models are necessary to correct information asymmetries;
and the proposed registration and reporting requirements are not
unduly burdensome, especially in light of the strong public interest
at stake. States must protect viators from unscrupulous or inexpe-
rienced firms.

One objection to the registration and licensing process centers on
the difference between viatical settlement companies and tradi-
tional insurance firms in general.l’” An insurance company has a
long-term obligation to stand ready to indemnify.*® Thus, the long-
term financial health of an insurance company is important. A vi-
atical settlement company, however, essentially engages in a spot
transaction, a one-time exchange of funds with no future obligation

112 See Jennifer Berner, Note, Beating the Grim Reaper, or Just Confusing Him? Examin-
ing the Harmful Effects of Viatical Settlement Regulation, 27 J. MARSHALL L. REV. 581, 604-
06 (1994) (arguing that minimum price provisions impair a viator’s right to sell his or her
policy, and interfere with his or her right to freely alienate his property).

U3 See id. at 600.

114 But see supra note 48 (noting the expansion of the viatical industry that may result in
decreased barriers to entry).

116 See Crites-Leoni & Chen, supra note 16, at 66-67 (discussing the impact of the AIDS
epidemic on the viatical settlement industry).

116 See supra note 54 (giving the breakdown, by state, of reported AIDS cases through
June 1997).

117 See Crites-Leoni & Chen, supra note 16, at 76.

118 See Berner, supra note 112, at 582 n.6 (examining the life insurance indemnification
process).
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to the viator.!® Thus, arguably, regulators should have no further
interest in viatical settlement companies.

However, giving the Commissioners power to license viatical set-
tlement companies initially, and, on an ongoing basis through li-
cense revocation power, will enable the state to monitor the players
in the field, and the disclosure obligations will help to level the
playing field. In fact, correcting the information imbalances may
encourage viators to go outside of their geographic market, easing
the local monopoly problem in the relevant markets. These rules
are simply a non-intrusive way to prevent abuses by requiring vi-
atical settlement companies to have some degree of accountability
for their actions.

The privacy concerns raised by viatical settlements have been
handled in the NAIC Model to the extent possible.120 The regula-
tions require viatical licensees to report certain confidential infor-
mation to the Commissioner, as a condition for license renewal.12!
The Model Act requires that information about viators be kept con-
fidential, and not be disclosed unless required by law.122

Further, there is an inherent confidentiality problem in the viati-
cation of policies: the policies are owned by someone with no insur-
able interest in the life of the insured.1?3 Critics fear that viatical
settlement companies will hound the viators, seeking medical in-
formation in order to monitor their investments.l?# Again, the
NAIC Models address this concern, by limiting the amount and na-
ture of contact between the viatical settlement company and the
viators, depending on the life expectancy of the viator.125

119 See id. at 584-85 (discussing the operational function of a viatical firm in the market).

120 See VIATICAL SETTLEMENTS MODEL ACT §§ 7(B), 9(B) (National Ass’n of Ins. Comm’rs
1993).

121 See VIATICAL SETTLEMENTS MODEL REGULATION § 5 (National Ass’n of Ins. Comm’rs
1994).

122 See VIATICAL SETTLEMENTS MODEL ACT § 7(B).

123 See Osborn, supra note 8, at 485-89 (discussing the problems associated with the as-
signment of a life insurance policy).

12¢ See, e.g., Berner, supra note 112, at 586 n.29 (providing information on the practices
among some viatical firms),

126 See VIATICAL SETTLEMENTS MODEL REGULATION § 6(F).
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B. Mandatory Disclosures as a Mechanism To Correct Information
Asymmetries

Mandated pre-signing disclosures to potential viators will benefit
the viators by helping to correct some of the information asymme-
tries in the viatical industry. Especially in light of the local monop-
oly problems discussed above, the disclosures will in turn
strengthen the industry itself. The purpose of mandating disclo-
sures is to provide potential viators with the information that they
need to make an informed decision about the disposition of their
policies.126 No one could reasonably argue that viators should be
kept uninformed about the viatication process. Rather, the debate
on disclosure, unlike the debate on mandated minimum payouts,
centers more on the degree, and not the overall need, for disclosure,
and on the related question of who should provide these disclo-
sures.127

Two kinds of disclosure are regulated in the NAIC Models: those
made generally, through advertising by the viatical settlement
companies, and those made specifically to potential viators by indi-
vidual firms.128 Critics of the NAIC Models and their progeny claim
that the additional financial costs associated with such disclosures
are not recoverable in terms of compensating benefits to the via-
tors.1?® The claim is that any such regulation will increase the cost
of, and decrease participation in, the viatical industry,!3° worsening
the local monopoly problem and diminishing the net payment to
viators.131 A further question is the appropriateness of requiring
viatical firms to serve essentially as the insurer of the viators’ un-
derstanding of all of the possible ramifications from viatication,

126 Of course no regulation can actually force people to absorb the information and to act
rationally based on the information provided.

127 Because of the newness of the viatical industry, no judicial opinions have dealt yet
with the problems of disclosures to people who, because of their medical condition, are (1) not
able to understand the disclosures, or (2) do not have much choice in the viatication process.
Both of these concerns raise issues addressed by the common defenses to contract formation
of mental infirmity and economic duress. As the viatical industry evolves, these issues will
need to be addressed, perhaps similarly to the way they are addressed under traditional con-
tract law principles.

128 See VIATICAL SETTLEMENTS MODEL ACT § 8 (National Ass'n of Ins. Comm’rs 1993).

129 See Crites-Leoni & Chen, supra note 16, at 86. ’

130 See id. at 87 (noting that state regulations will increase the cost of doing business
thereby decreasing the amount viatical companies pay for policies).

131 See id. at 86-87 (discussing generally the negative effect regulations have on the viati-
cal industry). i
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when, arguably, it would be more cost-efficient to leave this task up
to AIDS groups, as “guardians” for the terminally ill.

But these disclosures are necessary to correct information asym-
metries in the viatical industry that can lead to inefficient pricing of
viatical settlements, exacerbated in some areas by the local monop-
oly problem. In the absence of timely disclosures, viators may not
have a real idea of what they are giving up. In order to make in-
formed decisions, viators need the protection of full disclosure of the
ramifications of sale, prior to entering into the viatical settlement
contract. These disclosures should include alternatives to viatica-
tion as well as the tax consequences of viatication and the possible
impact of viatication on need-based assistance programs like Medi-
caid. Mandating disclosure of viators’ absolute right to rescind the
contract for some stated period of time removes this critically-
important right as a topic for negotiation.’¥? Likewise, requiring
viatical settlement companies to disclose the date the proceeds will
be paid removes the possibility that a firm will seek to lower its
costs by holding up settlement.

The standards for advertising, requiring that it be “truthful and
not misleading by fact or implication” are hard to dispute on their
face, as is the further requirement that if the advertiser emphasizes
the speed with which the viatication will occur, it must also disclose
the average time frame on a viatication, from completed application
to ultimate payout of proceeds.!3® Similarly difficult to dispute is
the requirement that, if the viatical settlement company’s adver-
tisement emphasizes dollar amounts, the firm must disclose the av-
erage settlement percentage paid to viators in the preceding six
months.13¢ No viatical settlement company has gone on record to
dispute either the goals or results of these regulations. The criti-
cism is aimed at the claim that there is a need for such regulation,
and the fear that insurance commissioners may be arbitrary and
unreasonable in their evaluation of the viatical industry’s adver-
tising efforts.

But if, as the critics claim, these standards are so basic and are
already in place in the industry, industry participants should not be

132 See Herron, supra note 23, at 942-43 (commenting on right to rescind provisions under
the Model Act as well as under the New York, California, and Vermont statutes).

133 VIATICAL SETTLEMENTS MODEL REGULATION § 6(H)(1)-(2) (National Ass’n of Ins.
Comm'rs 1994).

13¢ See id. § 6(H)X3).
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concerned with the simple codification of accepted industry prac-
tices. As for the cost of compliance with specific disclosures to po-
tential viators, the viatical settlement company simply needs to ad-
vise the viator that there are still tax considerations for viators
with life expectancies greater than twenty-four months, and that
viatication may affect other government benefits. This could be
done by having a pre-printed sheet for the viator to sign before the
viatical settlement contract is executed.!3® The cost of this could be
passed on to the viator, arguably the ultimate beneficiary of the in-
formation.136

Such disclosures should also include information designed to
make the process of viatication more understandable. Unlike the
sale of other assets, such as real property, that sellers may under-
take several times in their lives, possibly becoming more sophisti-
cated about the process each time, viators typically go through this
process only once, possibly with more than one policy, at arguably
the most vulnerable time of their lives.

In the absence of mandatory advertising standards and disclosure
obligations, some viatical settlement companies might nonetheless
functionally comply with them, providing truthful advertising gen-
erally, and providing some disclosure to potential viators, either as
a requirement of their membership in an industry association,3? or
as a marketing tool, in an effort to differentiate their firm from the

185 The NAIC working group has drafted a version of the tax disclosure that involves a
flow chart showing the steps a viator takes in the viatication process, plus a textual explana-
tion that

[elffective January 1, 1997, life insurance payments received as the result of a viatical

settlement are not included in taxable income if certain requirements are met. Gener-

ally, tax-free treatment is available for proceeds received on the life of an individual
who is either “terminally ill” or “chronically ill.” This disclosure does not constitute tax
advice. You should consult your tax advisor for a determination of the tax ramifications
of your own situation.
Conference Call with Viatical Settlements Working Group (Jan. 30, 1997) (on file with
author). The draft goes on to define terms like “chronically ill” and “qualified viatical settle-
ment provider” and goes through a check list for terminally and chronically ill potential via-
tors. See id.

138 Although the cost of the pre-printed sheet proposed may be minimal, for the viator to
be truly informed, he or she must then expend costs and resources to determine how the tax
and government benefits considerations apply to him or her. Arguably, this shifts the costs
to the viators who may be ill-equipped to incur search costs to find appropriate advisors.

137 The NVA claims to support disclosure generally. See NATIONAL VIATICAL ASSO-
CIATION, INFORMATION BOOKLET 15-16 (1997). It requires its members to encourage viators
to get advice from a financial planner, insurance professional, attorney and/or tax accountant
before viaticating any policy, and to inform viators of the possibility of a reduction in gov-
ernment benefits. See id.
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unwashed masses of viatical settlement companies.1?® Compliance
also might lead to support by, and recommendations from, vocal na-
tional AIDS advocacy groups. In theory, the viatical settlement
companies could even make these disclosures out of concern for the
infirm and vulnerable population of viators, but ev1dence of such a
concern has not yet been documented.

C. Mandated Minimum Payments as a Mechanism To Ease Local
Monopoly Problems and Correct Information Asymmetries

Mandating minimum payouts will ultimately benefit viators, as
long as the set minimums are above the local monopoly price. The
minimum payouts protect viators from local monopoly problems
stemming from the uneven distribution of AIDS- and HIV-infected
policyholders nationwide. Minimum payouts will also protect via-
tors from changes in pricing that can result from changes in the
demand for viatication due to innovations in treatments for AIDS
and the resulting uncertainty regarding the effect of such treat-
ments on projected life expectancies.1%®

The rationale underlying industry participants’ opposmon to the
regulation of payouts to viators for their policies is also based on
the notion that some segments of the viatical industry exhibit the
characteristics of a local monopoly.1¥? Critics claim that the man-

188 See Herron, supra note 23, at 938 (noting the incentive for competing companies to dis-
tinguish themselves by providing adequate information).

18 One significant area of potential growth for the viatical industry is in the viatication of
policies with insureds suffering from terminal illnesses other than AIDS. See infra note 175
and accompanying text (discussing the possibility of expanding the pool of potential viators to
include policyholders suffering from other terminal illnesses such as cancer and heart dis-
ease).

There are four scenarios possible in the viatical industry. First is the scenario of few viati-
cal firms and few potential viators, leading to a strong need for full information to prevent
opportunistic behavior via a local monopoly. Second is the scenario of many viatical firms
and few potential viators, leading to competition and obviating the need for regulation.
Third is the scenario of few viatical firms and many potential viators, leading to an oligopoly.
The fourth scenario is many viatical firms and many potential viators, again leading to com-
petition and obviating the need for regulation.

The viatical market as currently configured, with AIDS patients currently making up the
overwhelming majority of viators, shows areas of local monopoly and oligopoly, with informa-
tion asymmetries. See generally Berner, supra note 112, at 601-02 (noting the protection vi-
atical companies receive from collusive price fixing). The analysis in this section centers only
on the AIDS population. However, it is equally applicable to the victims of other terminal
illnesses that generate similar local monopoly and information asymmetry concerns.

140 See supra notes 49-56 and accompanying text (examining the local monopoly problems
in light of the uneven distribution of AIDS and HIV cases among the states).
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dated minimum discounts would amount to price fixing and would
exacerbate these local monopoly problems.¥! In the affected seg-
ments of the market, if the minimum is set too high, or if the small
number of firms leads to tacit collusion, mandating minimum pay-
outs would arguably decrease competition to the ultimate detriment
of the viators.1#2 The fear is that the mandated minimum will turn
out to be the functional maximum that any firm pays.14 If viators
have no real choice of viatical settlement companies because of bar-
riers to entry in the viatical industry, these local monopolists will
have no incentive to pay any more than the mandated minimum.144
Even in the segments of the viatical market where the number of
viatical settlement companies is large enough so as not to constitute
a true local monopoly, but where there still are not enough viatical
settlement companies to generate any meaningful competition,
critics argue that viators will nonetheless be disadvantaged because
the mandated minimums will become a focal point and will encour-
age tacit price fixing among the few existing viatical firms.»45 The
preferred approach, according to the critics, would be to deregulate
the prices paid, and simply let the market function efficiently.146
However, this approach presumes that the market can and will
function efficiently in the absence of mandatory minimums. The
more cogent argument is that these minimum discounts are neces-

141 See supra notes 69, 104 and accompanying text.

142 See id. (arguing that the regulations may have the exact opposite result than from
what is desired). According to one commentator, mandated minimums may deny partici-
pating firms profit margins by:

interfering with their ability to assess risk discouragfing] viatical settlement companies,

as well as additional capital, from entering the industry.... As a result, viators may

face a market that systematically sets prices at the minimum discount rates and then
uses state regulations to explain the noncompetitive nature of the industry.
Id. But this analysis holds true only if the regulations have no connection to the market
rate. If, as the working group planned, the mandated minimums are actually an approxima-
tion of competitive market rates, the industry will not become “noncompetitive” because of
the minimums. See 1994-2 NAIC PROC., supra note 72, at 572 (adding that there could be
future adjustments of the minimums).

143’ See Berner, supra note 112, at 599-600.

144 See Herron, supra note 23, at 946-59 (discussing windfall profits for viatical firms, and
their relationship to the need for minimum price regulation).

145 See Berner, supra note 112, at 601-02.

146 See id. at 602-03; see also Lee Ann Dean, Note, Acquired Immune Deficiency Syn-
drome, Viatical Settlement, and the Health Care Crisis: AIDS Patients Reach Into the Future
To Make Ends Meet, 25 RUTGERS L.J. 117, 147 (1993) (arguing that mandated minimums will
interfere with the viatical firms’ ability to assess risk, and thus will deny them reasonable
profits, driving them from the industry to the detriment of potential viators); Schultz, supra
note 7, at 104-05 (explaining that competition will result in competitive settlement rates and
protect viators from possible exploitation by viatical settlement companies).
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sary to correct the local monopoly problems. The bottom line is that
viators need some minimum price protection to insure that they re-
ceive a fair settlement.¥” In the absence of mandated minimums,
the local monopolists could discount a policy’s face value far below
any realistic estimate of the present value of the policy. Viators
may be too sick to travel to, or even to investigate, other markets in
order to seek a better price. Minimum price regulation guarantees
them a price no lower than the mandated minimum. The better
way to approach this conflict is to permit the mandated minimums,
but to periodically reconsider the amounts of competition locally,
and also the levels at which the minimums are set, striving to have
them reflect realistic estimates of market prices in the industry as
a whole. The minimums will protect viators as long as the regu-
lated price is lower than the potential monopoly price.148

Critics of mandated minimums also argue that, instead of insur-
ing that viators receive a fair settlement, minimum payouts will in
fact have the opposite effect for certain viators and thus should not
be permitted.’® Two of the most important factors in calculating
the present value of a policy are the life expectancy of the insured
and the credit worthiness of the issuing insurance company.150
Mandatory minimums could arguably eliminate viatication as an
option for certain viators.15!

The first objection to minimum discounts is that they could hurt
viators with life expectancies much longer than twenty-four
months.’52 The minimum payouts in the NAIC Models start at
eighty percent of the policy face value for viators with life expectan-
cies of less than six months, and the mandated percentages decline
as the life expectancy of the viator increases, to fifty percent of the
policy face value for all viators with a life expectancy of twenty-four

147 See Herron, supra note 23, at 936 (concluding that those states that currently regulate
viaticals should adopt mandated minimums, and those states that do not yet regulate viati-
cals would be well-served to adopt regulation with the mandated minimums).

148 A mandated minimum payout scheme contemplates competition that may or may not
establish a price higher than the minimum. However, if the minimum is set too high, viati-
cation will cease.

148 See Schultz, supra note 7, at 114 (putting forth the unsupported assertion that “an in-
dustry without minimum discount rates ensures that viators can receive the maximum
amount possible for their policies”).

150 See Herron, supra note 23, at 954.

151 See Schultz, supra note 7, at 113.

162 See Dean, supra note 146, at 147,
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months or more.’58 As new treatments for AIDS- and HIV-infected
patients are developed, the life expectancies of viators who respond
successfully to these treatments should increase, generating an in-
creasing number of viators with life expectancies greater than
twenty-four months. The regulation requires viatical firms to pay
at least fifty percent of the face value, with no mechanism presently
in place to differentiate between viators with life expectancies
longer than twenty-four months.154 Thus, under the current NAIC
Models, viators with life expectancies longer than twenty-four
months could be unable to viaticate their policies, because the man-
dated fifty percent minimum may exceed the actual present
value.165 .

This problem may be solved by an adjustment to the mandated
minimums, to include specific payments for viators with longer life
expectancies, with the percentages decreasing inversely with the
increasing life expectancies,156

The final objection to mandated minimums is that they could also
hurt viators holding policies issued by insurance companies with
low ratings, by effectively preventing viators from selling the poli-
cies for a deeper discount.15” This concern arises from the use of the
strength of the issuing insurance company as the ultimate credit in
the deal in calculating the purchase price.l® In the absence of
regulation, policies of a top-rated insurance company would be pur-

163 See VIATICAL SETTLEMENTS MODEL REGULATION § 4 (National Ass'n of Ins. Comm’rs
1994).

184 See id. (providing minimum percentages for the time periods of less than 6 months, 6
to 12 months, 12 to 18 months, 18 to 24 months, and 24 months or more).

185 According to William J. Freeman, Executive Director of NAPWA:

Viatical settlement companies take on very real risks when buying a policy. These risks

are related to time and the rating of the underlying insurance company. The length of

time that the viatical settlement company will hold the policy will naturally effect its
carrying costs, since there is no way that the insured person’s exact longevity can be de-
termined—particularly as more effective therapies are being developed that offer the
promise of extended life for people with AIDS. We fear that a regulated minimum pay-
out would eliminate or severely restrict the ability of an individual with a longer life ex-
pectancy to sell his or her policy for a deeper discount; no company would be able to fi-
nance a settlement for an individual with several years of life expectancy.

1993-1 NAIC PROC., supra note 42, at 787.

166 The original percentages were drafted by the NAIC years before the disclosure of the
new drug therapies that appear to successfully reduce the viral load of some AIDS patients
below detectable levels. This new technology simply generates the need to amend appropri-
ate provisions of the NAIC Models, not to eliminate them.

157 See 1993-1 NAIC PROC., supra note 42, at 787.

158 See id.
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chased at a smaller discount than policies issued by a lower-rated
insurance company because of the decreased risk of default associ-
ated with the top-rated insurers.’®® Mandated minimums could dis-
courage, and perhaps eliminate, viators’ option of selling a lower-
rated insurance policy.160

The NAIC Models contains a mechanism to deal with this con-
cern. The Model Regulation provides that the set percentages can
be reduced by five percent for viatication of policies written by in-
surers rated in lower than the top four categories by A.M. Best, or
rated comparably by another rating agency.! Again, if the five
percent correction proves insufficient, the percentage can be ad-
justed to more appropriately reflect market conditions.162

Regulation should not be enacted or evaluated in a vacuum, but
should be a function of the needs of the given industry. Thus,
changes in the composition: of the viatical industry, fueled by
changing demand for viatication, will help shape the continuing de-
bate on the necessity of mandating minimums, and will help de-
termine the appropriateness of the set levels of minimums. 16

188 See id.

160 See id.

181 See VIATICAL SETTLEMENTS MODEL REGULATION § 4 (National Ass'n of Ins. Comm'rs
1994),

162 See supra note 166 and accompanying text.

163 The NAIC working group was reconstituted in 1995, and spent much of 1996 monitor-
ing state activity in the regulation of viatical settlements. See 1996-1 NAIC PRoC., supra
note 107, at 691 (providing reports on activities in some states). The working group decided
that the NAIC Models might already be “antiquated,” and that, due to increased life expec-
tancies of viators, as well as marketing efforts to expand the pool of potential viators beyond
AIDS patients, the minimum payouts might need to be changed. See 1995 Winter National
Meeting, 1996 PROC. NAT'L ASS'N INS. COMMISSIONERS 763, 763 [hereinafter 1995-4 NAIC
Proc.). The working group agreed to monitor state adoption of the NAIC Models, to accu-
mulate information from the states on any necessary modifications, and to consider an actu-
arial study to help determine approximate minimum payouts. See id. at 778 (noting that
state experience would provide such information). The working group agreed to make ap-
propriate recommendations to the NAIC for any modifications needed thereto. See 1994-2
NAIC ProcC., supra note 72, at 550; see also 1995-4 NAIC PROC., supra, at 778 (explaining
that the working group would gather information on possible modifications for states adopt-
ing the Viatical Settlements Model Act and Regulation).

As with the prior working group, the chairman of the reconstituted working group sought
suggestions from members and the audience on any changes to the model law or regulation
that might be considered by the working group, pointing out that the models were developed
when there was very little experience on viatical settlements, and as the industry continues
to develop, opportunities for improvement might exist. See 1995 Fall National Meeting, 1995
ProC. NAT'L AsS'N INS. COMMISSIONERS 1, 81 (noting that a discussion of these comments
would occur at the Winter National Meeting).

Commissioner Glen Pomeroy of North Dakota had additional comments to make on the is-
sue of viatical settlements, seemingly aimed at the securities law issues raised by viatical
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CONCLUSION

Increasing demand for viatical settlements may draw more firms
into the industry, arguably lessening the need for mandated mini-
mums. The viatical industry started out with a handful of firms,
and now consists of more than seventy five firms, with volume for
1996 expected to have reached five hundred million dollars.164¢ The
addition of new viatical settlement companies may help alleviate
some of the demographic disparity leading to the local monopoly
problem in some segments of the industry, and thus may increase
competition.

However, the nature of the demand for viatication is not uniform
because of the uneven geographical distribution of potential viators.
Traditionally, the overwhelming majority of viators were AIDS- and
HIV-infected.!¢* In the early years of the industry, the number of
AIDS cases increased consistently and dramatically, fueling an

settlements in cases such as SEC v. Life Partners, 87 F.3d 536 (D.C. Cir. 1996). See supra
note 8.

Commissioner Pomeroy also asked, at the summer 1995 National Meeting, that an analy-
sis be done of the insurable interest concern about companies purchasing life insurance poli-
cies and marketing them on the secondary market. See Summer 1995 National Meeting,
1995 PROC. NAT'L ASS'N INS. COMMISSIONERS 1, 14 (concluding “that most companies are not
making a secondary market themselves”); see also Osborn, supra note 8 at 485-89 (discussing
insurable interests and complications in the assignment of policies).

At meetings of the Viatical Settlement Working Group since the adoption of the NAIC
Models, industry representatives indicated that the core of the NAIC Models had been ac-
cepted by the states, with the two primary areas of inconsistency being licensing of brokers
and pricing. See 1996-1 NAIC PROC., supra note 107, at 618-19 (noting that the “states are
not in agreement on how to treat intermediaries, and people with longer expectancies impact
pricing of the viatical settlements”). According to Gary Choades of Viaticus, a large viatical
settlement company, some states are letting the market determine the pricing range for vi-
atical settlements, instead of setting the minimum payments as suggested in the NAIC Mod-
els. See id. (providing the example of Louisiana which “does not regulate the market beyond
a 24-month period”).

At the June 7, 1997 Viatical Settlement Working Group Committee Meeting, the working
group considered a draft of revisions to the Model Act, incorporating provisions from state
laws such as New York, Illinois, Florida, and Texas, as well as input from viatical trade asso-
ciations and industry participants. See Minutes of Meeting of Viatical Settlements Working
Group of the Life Insurance (A) Committee (June 7, 1997) (on file with author) (noting that
the purpose of the meeting was “to go through the draft and identify areas that need more
extensive discussion”). The revisions cover strengthening the grounds for revocation of viati-
cal licenses, broadening the filing requirements for disclosure statements, and increasing the
protection provided with respect to confidential information. See id. The goal of the working
group was the adoption of a revised Model Act by the end of 1997. See id.

164 See supra notes 16, 46-47.

165 See Sommer et al., supra note 37, at 54,
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ever-increasing demand for viatication.1%¢ But, based on recent
trends, the CDC reports an overall slowing in the growth rate of
AIDS, arguably in part because of new powerful drugs therapies.167
As a result, many AIDS patients are outliving their projected life
expectancies. Demand for viatical settlements by AIDS patients
has increased as a result of these new treatments, which are very
expensive,%® and, because of their experimental nature, are un-
likely to be covered by traditional health insurance to the extent the
viator has any such coverage.16?

The changing nature of the demand for viatical settlements has
led to an increase in the number of firms in the industry, but recent
developments in treating AIDS may cause the viatical industry, as
currently configured, to constrict.!” The reports from the 1996 In-

166 See Askin, supra note 72, at 49.

167 According to the CDC, from 1992 through 1995, estimates of newly diagnosed AIDS
opportunistic infections [hereinafter AIDS-OI] suggested that AIDS cases were increasing at
a rate less than five percent per year in the U.S., as compared to higher rates of increase
from 1990 through 1992. See CDC 1996 YEAR-END SURVEILLANCE REPORT, supra note 1, at 5;
see also Drop in New Cases, Deaths Reported, WORLD NEws DiG., Oct. 23, 1997, at 770
(noting that the incidence of AIDS had decreased from 1995 to 1996); HIV/AIDS Trends
Point to Progress and Pose Continuing Challenges for Next Era in HIV Prevention, PR
NEWSWIRE, July 6, 1996, available in LEXIS, News Library, Txtnws File (stating that
“lalnnual increases in new AIDS cases have slowed from more than 85% in the mid-
eighties”).

As the epidemic of HIV infection has dispersed from the cities where AIDS cases were

first recognized in 1981 (Los Angeles and New York), different populations and geo-

graphic areas have been affected over time.... It is likely that, in the near future,
these trends will continue and numbers of estimated AIDS-Ols will stabilize or decline
slightly. However, these overall trends at the national level are likely to mask diverse
local sub-epidemics.
Centers for Disease Control & Prevention, U.S. Dep’t of Health & Human Servs., HIV/AIDS
Surveillance Report (visited Feb. 13, 1998) <gopher:/cdcnaac.org:72/00/4/midyear 96/intro96.
txt>.

168 The drugs can cost up to $16,000 per year, with another $4000 for tests and related
expenses. See Jane Bennett Clark, New Weapons Against AIDS—At a Price: The Latest
Treatments Cost Up to $20,000 a Year, KIPLINGER'S PERS. FIN. MAG., Feb. 1, 1997, at 102.

169 And recent legislation made viatical settlement payments for viators with life expec-
tancies of 24 months or less non-taxable at the federal level, further increasing the demand.
See supra notes 8, 89 and accompanying text (discussing the tax law implications of viatical
settlements).

170 Changes in the treatments for AIDS, with the promise of longer life expectancies, has
already affected the viatical industry. Dignity Partners, once the media darling of the viati-
cal industry, has now fallen victim to the latest innovations in AIDS treatment. See Dignity
Partners Announces Second Quarter Earnings, Bus. WIRE, Aug. 14, 1996, available in
LEXIS, News Library, Bwire File (discussing the company’s net income decreases as the re-
sult of competition and longer life expectancies). In 1994, the San Francisco based firm was
the first to sell notes securitizing the proceeds of viaticated policies. See Ironwood Capital
and Dignity Partners Completes the First Ever Asset Securitazation of Viatical Settlements in
the Amount of $35 Million, Bus. WIRE, Mar. 2, 1995, available in LEXIS, News Library,
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ternational AIDS conference in Vancouver, British Columbia were
front page news stories for days, using words such as “increased life
expectancy” and “cure” over the objections of the scientists.1’! Since

Bwire File. Standard & Poor’s rated the $35 million transaction as an “A” and, as a reflec-
tion of the market’s optimism about the future of the viatical settlement industry, published
new rating criteria for viatical settlement deals in its November 1995 Structured Finance.
See id.

In the prospectus for its $21.7 million initial public offering, Dignity listed as a risk factor
that .

“{t]he development of a cure or vaccine against diseases and other terminal illnesses

(including AIDS) or the development of a treatment which extends the life expectancy of

individuals with such illnesses could delay substantially the collection of the face value

of policies purchased by the company. ... Any such delay could materially reduce the
company’s actual yield on its portfolio.”
Carlsen, supra note 1, § 1, at 3. Dignity planned to increase its portfolio by including policies
from AIDS patients with life expectancies in excess of 24 months, and polices from patients
with terminal illnesses other than AIDS. See Anne Colden, Dignity Partners’ Futuré Murky
as AIDS Mht Shifts, Dow JONES NEWS SERV., July 29, 19986, available in WL.

But, in the summer of 1996, Dignity announced that in light of the developments an-
nounced at the International AIDS Conference in Vancouver it was temporarily ceasing to
process new applications for AIDS- and HIV-infected viators while it analyzed the research
results. See Dignity Partners Announces Second Quarter Earnings, supra. Dignity noted
that over 95% of its business historically has been viators with AIDS or HIV. See Despite
Win Over SEC, Viaticals’ Profits Face Threat, BESTWIRE, July 19, 1996, available in LEXIS,
News Library, Txtnws File. The medical developments announced at the conference were
“welcome news for many, [but] if the treatments are effective in the long term, the com-
pany’s results [would] be adversely affected.” Id. Following this announcement, Dignity’s
stock dropped by 77% in one day. See Colden, supra. Dignity began selling off its policies
and began a repurchase of its shares to correct what the company perceived as an overreac-
tion by the market to its announcement. See Dignity Partners Announces Share Repurchase
Program, Bus. WIRE, Oct. 18, 1998, available in LEXIS, New Library, Bwire File (relating
the approval of a share repurchase program and the Board’s belief that the market overre-
acted); Dignity Partners Announces Second Quarter Earnings, supra (noting the corporation’s
August 2, 1996 agreement to sell off policies).

Dignity then decided to cease its viatical settlement business and to sell off its non-AIDS
policies. See Dignity Partners Announces Earnings, Sale of Policies, Sale of Equity Invest-
ment and Cessation of Viatical Settlement Buginess, BUs. WIRE, Mar. 31, 1997, available in
LEXIS, News Library, Bwire File.

The NVA issued a press release entitled “Protease Inhibitors are Not Inhibiting All Viati-
cal Settlement Firms,” to put their spin on the results of the Vancouver Conference and Dig-
nity’s decision to suspend its viatical purchases from AIDS patients, reiterating the remarks
of some Conference speakers that the new treatments did not represent a cure, and finishing
up with a pledge to continue to provide AIDS patients with viatication opportunities “as part
of a series of viable financial options, which can offer fiscal dignity during the most trying
times.” National Viatical Association, Press Release (July 25, 1996) (on file with author).

171 The U.S. Food and Drug Administration rushed the new drugs through the approval
process during the last year because early studies showed patients’ conditions improved
dramatically and swiftly after they took the drugs, yet no researcher can attest to posi-
tive or negative long-term effects from the drugs. They are just too new for anyone to
know if the medicine has a lasting effect or drives the virus to organs, such as the brain,
in which it is hard to detect abnormalities without highly invasive procedures.
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the life expectancy of the viator is a major factor in the calculation
of the amount paid for a policy, this information had the potential
for dramatic repercussions in the viatical industry.

An ironic complication is that the very treatments that increase
demand for viatication make the viaticated policy, because of poten-
tially increased life expectancies, a less attractive investment.!”? So
viatical firms are seeking to expand the pool of potential viators to
policyholders suffering from terminal illnesses other than AIDS,173
such as cancer and heart disease, and by marketing viatication to
the elderly,”* and not just to the AIDS- and HIV-infected segments

In addition, the drugs don’t work for an estimated 15 to 40 percent of patients. In
some patients, the drugs simply don’t block the appropriate enzymes; in others, they
cause intolerable side effects, including extreme nausea, diarrhea and fatigue that does
not subside.

Bob Condor, New Drugs Making a Difference for People with AIDS, LAS VEGAS REV. J., Apr.
27,1997, at A18.

So these protease inhibitors do not cure AIDS. According to the HIV Insight National
Data Base, of 6700 AIDS and HIV patients with access to medical care, 24% are taking the
new drug therapies, and of those, only 15% have shown improvement. See Clark, supra note
168, at 102 (noting the effect of protease inhibitors on HIV and AIDS patients).

172 While no one is advocating maximizing investor returns as any part of the goal of
regulating the viatical industry, the plain truth is that if these investment vehicles do not
yield a sufficient return, all but the truly altruistic investors will simply take their invest-
ment capital to other ventures. Without investors, the industry as currently configured
would grind to a halt.

173 According to Gary Choades of Viaticus, a large viatical settlement company, approxi-
mately 40% of his firm’s viatication business is with non-AIDS patients. See 1996-1 NAIC
PROC., supra note 107, at 618 (noting the expansive nature of the viatical settlement indus-
try).

174 A gubgroup of the Viatical Settlement Working Group reviewed the NAIC Models to:

identify those sections of the regulation which might need to be revised, or sections

which might need to be added, to reflect the use of viatical settlements in cases where

life expectancy is longer than three years. This work is being undertaken to consider a

response to industry statements that the market for viatical settlements is moving to

the elder population, or those persons with cancer, Alzheimer’s disease, or other condi-
tions which do not have the relatively short life expectancy that has been true for per-
sons with AIDS.
Minutes of Meeting of Viatical Settlements Working Group of the Life Insurance (A) Com-
mittee (June 2, 1996) (on file with author).
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of the population.’”” At the same time, insurers are showing a
willingness to insure the lives of AIDS patients.176

The viatical settlement industry has experienced tremendous
growth since it began almost a decade ago. Viatical settlements
provide a valuable service to their terminally-ill participants, and
at least market rate of return on investment for the viatical settle-
ment companies. But some form of regulation is needed to protect
viators and to help correct the current local monopoly and informa-
tion asymmetries evident in today’s viatical industry.l”?” The un-
pleasant economic reality is that the investors in the purchased
policies must also be protected in some sense, because without
them, even perfect regulation cannot turn life insurance into cash
or medical supplies. The NAIC Models are a good start, but the de-
bate on regulation in general, and on the NAIC Models specifically,
is far from over.1” As the viatical industry grows, regulatory con-

176 A new viatical firm, Cancer Viatical Services, of Dallas, Texas, owned and operated by
a former member of the NVA, is providing viatication of policies to cancer patients. See New
Services Offered for Cancer Patients, PR NEWSWIRE, Apr. 22, 1997, available in LEXIS, News
Library, Txtnws File. However, instead of taking a percentage of the policy as its fee, the
firm collects its fee from the investors, based on the amount paid to the client; so the higher
the proceeds to the viator, the higher the fee to the viatical firm. See id.; see also Askin, su-
pra note 72 (illustrating the benefits of viatical services for the elderly).

176 Some insurance companies are now experimenting with selling life insurance policies
to HIV-infected persons. Guarantee Trust Life Insurance Co., of Glenview, Illinois, a firm
that specializes in insuring impaired individuals, is offering whole life coverage to certain
people ages 20 to 49 with HIV, but not full-blown AIDS. See Insurer Flooded with Queries
About HIV Life Policy, BESTWIRE, Apr. 23, 1997, available in LEXIS, News Library, Txtnws
File. The insurance is not available to patients who contracted HIV through the injection of
drugs. Seeid. .

The company decided to insure the lives of certain AIDS patients after months of research
and developmental work, including studying data from CDC, insurance industry mortality
tables, information from Guarantee’s reinsurer, interviews with local doctors treating HIV-
infected patients and with national HIV experts, and consultations with people in the HIV
community and consultants who work with them. See id.

177 The general sentiment in the industry is that greater regulatory scrutiny will help the
industry, making it more credible and profitable by eliminating poorly run or poorly capital-
ized companies. See Jim Connolly, Viatical Companies Seem Ready To Embrace Regulation,
NATL UNDERWRITER, Nov. 28, 1994, at 21.

178 The NVA, which is generally opposed to the NAIC Models and any “regulation of an-
ticipated events that have not materialized over the last five years,” has drafted its own Vi-
atical Settlements Model Act. See Connolly, supra note 177 (quoting Brian Pardo, then
president of NVA and Life Partners, a viatical firm in Waco, Texas). Life Partners was the
subject of a recent attempt by the SEC to regulate sales of fractionalized interests in pools of
policies as securities for purposes of the Securities Act of 1933. See supra note 8 and accom-
panying text.

According to NVA President W. Scott Page, the NVA Model reflects “the actual workings of
the industry and the sensitivities of the individuals it serves, rather than a hypothetical case
or one drawn by subjective parties that put the interests of the life insurance industry ahead
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straints on it must evolve as well. Additional concerns could arise,
such as the increased incidence of fraud,!” and, if more traditional
insurance companies create or purchase viatical settlement firms,
potential conflicts of interest.180

The viatical settlement industry is experiencing growing pains in
response to its rapid growth and the changing treatments and in-
creasing life expectancies for AIDS- and HIV-infected policyholders.

of the actual interests of consumers and the terminally ill.” Viatical Association Drafts Its
Own Model Law, BESTWIRE, Nov. 5, 1996, available in LEXIS, News Library, Txtnws File.
The NVA version, although similar to the NAIC Models, differs in some significant respects.
Their version purports to protect viators, with some vague language about fiduciary duties,
but seems really designed to protect and encourage viatical settlement companies to buy
policies. See Beneficial Regulation, supra note 72 (listing the differences between the NVA
draft and the NAIC Models). .

The NVA version contains a provision making the viatical broker a “fiduciary” for the via-
tor, and contains provisions permitting a cure period for license renewals, removes the re-
quirement of providing a detailed business plan, and provides for reciprocity for firms’ Li-
censes and approved forms. The model also contains a provision insulating the viatical
settlement company from civil liability in the event that they follow a Commissioner order
and are sued. See id. It is unclear whether any or all of these provisions would be enforce-
able. The NVA Models were to be presented at the November 17, 1996 meeting of the Na-
tional Conference of Insurance Legislators. See id.

The NVA got itself some very favorable press on its efforts. An article entitled Fairer,
Sensible, Broadly Beneficial Regulation of Living Benefits Industry Drafted by the National
Viatical Association, which is really a news release from the NVA, points out that the NAIC
is considered the lobbying arm of the insurance industry, and that the NAIC Models apply to
viatical firms but exempt carriers, creating a “non-level playing field that stifles competition,
reduces the payout to ill persons, dislocates funding sources, and results in higher health
care costs to taxpayers.” Id.

Another group, the National Conference of Insurance Legislators, recently adopted its own
model act addressing viatical life insurance policy concerns. See Diane West, Viatical Model
Act Adopted by NCOIL, NAT'L UNDERWRITER, July 28, 1997, at 21. The model is based on a
bill recently vetoed by the Missouri legislature. See id. (noting that the model “attempts to
tighten state regulations on [parties] involved in viatical settlements”).

179 Some areas of fraud are not specific to the viatical settlement industry. A California
viatical company, Personal Choice Opportunities, was recently charged with defrauding 950
investors of more than fifty million dollars, purportedly raised to finance viatical settlements.
The firm promised a 25% annual return, but has never made any payments from insurance
benefits since the program began. See Marcia Vickers, For ‘Death Futures,’ the Playing Field
Is Slippery, N.Y. TIMES, Apr. 27, 1997, § 3, at 5. According to William E. Kelley, Executive
Director of the Viatical Association of America, fraudulent schemes such as this one are es-
pecially unfortunate, because they “cast[ ]. . . a shadow over legitimate and law-abiding vi-
atical settlement companies.” Ron Lent, Federal Authorities Broaden Case Involving Alleged
Viatical Scam, J. COM., Apr. 28, 1997, at A8.

180 See 1994-2 NAIC PROC., supra note 72, at 550. In June, 1994, the NAIC asked the
American Council of Life Insurance [hereinafter ACLI] to survey its members about their
present and anticipated involvement in the viatical industry, including whether the members
have formed or invested in viatical settlement companies; and if so, whether they believe it
to be prudent practice to buy back their own policies through a viatical settlement company
they have an interest in. The ACLI declined to conduct the survey. See 1994-3 NAIC Proc.,
supra note 63, at 517.
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To further complicate the mix, the new tax legislation makes pro-
ceeds from viatical settlements exempt from federal income taxes in
most cases.’81 These changes in the dynamics of the industry pres-
ent problems, but also present opportunities. The more favorable
tax treatment may draw new potential viators into the market.
And the results of additional studies of the long term effects of
these new AIDS treatments may be years away, giving the industry
a chance to step up efforts to bring victims of other terminal ill-
nesses into the market. These changes have made the case for en-
forcement, disclosure, and minimum payments provisions even
more critical, and will continue to define the necessity and scope of
regulation in this evolving industry.

181 The tax-free status is conferred on viatical settlements paid after December 31, 1996 to
viators with a life expectancy of less than two years by a viatical firm licensed in the state
where the viator lives. See supra notes 8, 89 and accompanying text for a discussion of the
tax law implications of viatical settlement payments.
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