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What If Granny Wants to Gamble?
Balancing Autonomy and Vulnerability in the
Golden Years

Mary F. Radford*

I. INTRODUCTION

When I am an old woman [ shall wear purple

With a red hat which doesn’t go, and doesn’t suit me.

And I shall spend my pension on brandy and summer gloves
And satin sandals, and say we’ve no money for butter.!

In the late 1990s, the words of this poem inspired a global social
organization known as the “Red Hat Society.” Women in the Red Hat
Society “victoriously celebrate turning 50 and entering into the next
phase of their lives.”? Their signature outfit consists of a purple ensem-
ble and a red hat (that doesn’t match). The women in this Society “em-
brac[e] a renewed outlook on life filled with fun and friendship, fulfilling
lifelong dreams.”>

The poet, Jenny Joseph, in dressing her “old woman” in the rich but
mismatched palette of red and purple, highlights accurately the conflict-
ing perceptions that our society holds today about older women in
America.

* Mary F. Radford, Professor Emerita, Georgia State University College of Law,
Atlanta, Georgia. She received her B.A. degree from Sophie Newcomb College of Tulane
University in 1974 and her J.D. degree from Emory School of Law in 1981. She is an
ACTEC Academic Fellow and served as the President of ACTEC in 2011-12. This article
was originally delivered as the Joseph Trachtman Memorial Lecture at the 2019 ACTEC
Annual Meeting on March 23, 2019.

1 These are the first four lines of a poem entitled “Warning,” written in 1961 by
Jenny Joseph. For the entire poem see Jenny Joseph, Warning, ScottisH POETRY LI-
BRARY, https://www.scottishpoetrylibrary.org.uk/poem/warning/ (last visited May 5,
2020).

2 The Red Hat Revolution, REp HAT Soc’y, https://www.redhatsociety.com/page/
red_hat_revolution (last visited May 5, 2020).

3 Id. We all know, of course, that grown men would never join a society in which
they parade around in funny red hats — with the exception of the red fez worn by Shrin-
ers at their parades and functions. See The Fez, SHRINERs INT'L (June 9, 2014), https://
www.shrinersinternational.org/Shriners/History/Fez.
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A. Women in Purple

First, Ms. Joseph’s “old woman” chooses to wear purple. The color
purple has historically been associated with royalty, wealth, and power.
In ancient Rome, only the emperors and other members of the elite
classes were allowed to wear togas that had purple borders.* Julius Cae-
sar was said to be the first ruler of Rome to be allowed to wear a toga
that was entirely purple.’

But the royal color of purple was not consigned exclusively to men.
History is replete with many women — older women — who have
donned this royal color and whose lives have been imbued with all of
the power that the color signifies.

Queen Elizabeth I of England wore a mantle of purple velvet when
she was crowned Queen in 1559.¢ She ruled England for almost 45 years
until her death at age 69 and an entire era bears her name.” Elizabeth I
followed the lead of her father, King Henry VIII, by enacting a series of
“sumptuary laws”® that stated, among other things, that only “the King,

4 Mark Cartwright, Tyrian Purple, ANciEnT HisT. ENCcYCLOPEDIA (July 21, 2016),
https://www.ancient.eu/Tyrian_Purple/.

5 Id. Part of the reason that the color purple was reserved for the wealthy is that it
was so expensive to produce purple dye. Purple dye in ancient times was extracted from a
small mollusk-type shellfish that lived in the Mediterranean Sea and it took about 10,000
of these small creatures to produce just one gram of the dye (which in turn was only
enough to color the hem of a garment).

6 A.L. Rowse, The Coronation of Queen Elizabeth, Hist. TopAY (May 5, 1953),
https://www.historytoday.com/archive/coronation-queen-elizabeth.

7 Queen Elizabeth I (1533-1603), ELizaBETH I, https://www.elizabethi.org/ (last vis-
ited May 5, 2020). Elizabeth I, the daughter of King Henry VIII and his second wife,
Anne Boleyn, was born on September 7, 1533. Id. She was crowned in January 1559.
Rowse, supra note 6. She died on March 24, 1603. Little-Known or Unknown Facts Re-
garding Queen Elizabeth I's Death, RovyaL Museums GREENWICH, https://
www.rmg.co.uk/discover/explore/little-known-or-unknown-facts-regarding-queen-eliza-
beth-is-death (last visited May 5, 2020). The Elizabethan Era is sometimes referred to as
a “golden age.” Daily Life in the Elizabethan Era, ENcycLOPEDIA.cOM (Jan. 22, 2020),
https://www.encyclopedia.com/humanities/news-wires-white-papers-and-books/daily-life-
elizabethan-era.

8 “Sumptuary legislation can be defined as a set of regulations, passed down by
legislators through statutory law and parliamentary proclamations, that sought to regu-
late society by dictating what contemporaries could own or wear based on their position
within society.” Leah Kirtio, ‘The inordinate excess in apparel’: Sumptuary Legislation in
Tudor England, 3 ConsTELLATIONS 17, 17 (2011), https://journals.library.ualberta.ca/con-
stellations/index.php/constellations/article/view/16283/13071. “[F]or centuries, sumptuary
laws prescribing detailed regulations about who could wear certain attire and when they
could wear it were a fact of life in societies around the globe.” Lucille M. Ponte, Echoes
of the Sumptuary Impulse: Considering the Threads of Social Identity, Economic Protec-
tionism, and Public Morality in the Proposed Design Piracy Prohibition Act, 12 VAND. J.
Ent. & TECH. L. 45, 48 (2009).
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Queen, King’s mother, children, brethren, and sisters, uncles, aunts”
were allowed to wear “[a]ny silk of the color purple.”

The royal color purple was also worn by Victoria I, Queen of the
United Kingdom of England and Ireland and Empress of India.l®
Queen Victoria reigned for 63 years and 216 days until her death at age
81.11 She also lent her name to an era.'?

And, of course, Queen Elizabeth II, the longest-reigning English
monarch, who at age 94 is celebrating the 69th year of her reign, also
enjoys wearing the color purple.!3

So, aging for women (as well as men) can bring the power born of
experience, maturity, creativity, and wisdom. In our own lifetimes we
have witnessed older women who have figuratively donned the purple
robe of power:

1) Golda Meir came out of retirement in 1969 to be elected as
the first woman Prime Minister of Israel. She was age 71 at the
time.14

2) Ellen Johnson Sirleaf became President of Liberia at age 68.
She is the first elected female head of state in Africa as well as
a winner of the Nobel Peace Prize.l

9 Maggie Secara, Who Wears What I, ELIZABETHAN SUMPTUARY STATUTES (July
14, 2001), http://elizabethan.org/sumptuary/who-wears-what.html.

10 In 1862, the purple dress that Queen Victoria wore to the Royal Exhibition was
colored with one of the world’s first synthetically-created dyes. Anni Turnbull, Mauve, an
unexpected discovery, MuseuM oOF APPLIED ARrTs & Sci. (Oct. 2, 2013), https://
maas.museum/inside-the-collection/2013/10/02/mauve-an-unexpected-discovery/.

11 Queen Victoria was born on May 24, 1819. She ruled England from 1837 until her
death in 1901. Victoria (r. 1837-1901), THE RovyaL HouseEHOLD, https://www.royal.uk/
queen-victoria (last visited May 5, 2020).

12 “Queen Victoria (1819-1901) was the first English monarch to see her name given
to the period of her reign whilst still living.” Anne Shepherd, Overview of the Victorian
Era, Hist. 1IN Focus (Apr. 2001), https://www.history.ac.uk/ihr/Focus/Victorians/
article.html.

13 Elizabeth II was born on April 21, 1926. She became queen when her father died
in February 1952 and she was crowned on June 2, 1953. Queen Elizabeth Il Biography,
BiograpHYy.com (Jan. 13, 2020), https://www.biography.com/royalty/queen-elizabeth-ii.
For pictures of Queen Elizabeth II wearing the color purple, see The Queen’s best fashion
moments in pink and purple, HELLO!, Apr. 21, 2019, https://ca.hellomagazine.com/fash-
i0on/02018042044521/queen-elizabeth-best-fashion-moments-pink-purple/1/.

14 Golda Meir Biography, BioGraPHY.COM (Aug. 7, 2019), https://www.biography.
com/political-figure/golda-meir.

15 Biographical: Ellen Johnson Sirleaf, THE NoBEL Prize (Feb. 17, 2020), https:/
www.nobelprize.org/prizes/peace/2011/johnson_sirleaf/biographical/; Ellen Johnson
Sirleaf, ENCYCLOPEDIA BRITANNICA (Oct. 25, 2019), https://www.britannica.com/biogra
phy/Ellen-Johnson-Sirleaf.
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3) Angela Merkel, now age 66, was the first female Chancellor
of Germany'® and Time Magazine’s “Person of the Year” for
2015.17

And, of course, four very strong and powerful American women
have all donned the robe of power, albeit a black one rather than a
purple one: Justices Sonya Sotomayor,'® FElena Kagan,'” Ruth Bader
Ginsburg,?° and Sandra Day O’Connor.?! All four of these women were
age 50 or older when they were appointed to the Supreme Court of the
United States.

B. Women in Red

There is another side to the story of aging, however. Unfortunately,
the canvas for many older women in America is not painted purple —
that is, they do not lead lives of power and wisdom.

You will recall that the poet Jenny Joseph also dresses her old wo-
man in a red hat that doesn’t match. Red is a color with many symbolic
meanings but included among them are danger, passion, rage, and mad-
ness.?2 And in fact, Jenny Joseph’s old woman intends to do things that
could perhaps be characterized as “crazy” or “mad.” Recall that she is
planning to spend her pension on brandy and pretty clothes rather than
on butter.

She has additional plans. Imagine if you came across this woman on
the street:

1 shall sit down on the pavement when I am tired,
And gobble up samples in shops and press alarm bells,
And run my stick along the public railings,

And make up for the sobriety of my youth.?3

16 Nicki Peter Petrikowski, Angela Merkel: Chancellor of Germany, ENCYCLOPEDIA
Brirannica (Nov. 27, 2019), https://www.britannica.com/biography/Angela-Merkel.

17 Karl Vick & Simon Shuster, Person of the Year: Angela Merkel, TimME, https:/
time.com/time-person-of-the-year-2015-angela-merkel/ (last visited May 5, 2020).

18 Justice Sotomayor was born on June 25, 1954 and confirmed as Associate Justice
in August 2009. Biographies of the Justices, SCOTUS BLoGg, https://www.scotusblog.com/
reference/educational-resources/biographies-of-the-justices/ (last visited May 5, 2020).

19 Justice Kagan was born on April 28, 1960 and confirmed as Associate Justice and
sworn in on August 7, 2010. Id.

20 Justice Ginsburg was born on March 15, 1933 and confirmed as Associate Justice
in August 1993. 1d.

21 Justice O’Connor was born on March 26, 1930 and confirmed as Associate Justice
on September 21, 1981. She retired from the Supreme Court on January 31, 2006. Id.

22 Color Meanings & Symbolism, ART THERAPY, http://www.arttherapyblog.com/
online/color-meanings-symbolism/ (last visited May 5, 2020).

23 Joseph, supra note 1.
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When older people — particularly older women — engage in these
types of behaviors, those around them begin to worry. And rightfully
they should, because for far too many older women, their lives and free-
dom are over-shadowed by vulnerability, isolation, and our 20th century
version of “madness” known popularly as “neurocognitive disorder”2*
or “dementia.”

C. Elder Financial Abuse as a Women’s Issue

You may wonder why I am highlighting the issues about which I am
speaking today as “women’s issues.” Statistics show us that there is a
rather large gender gap in the population and lifestyles of older Ameri-
cans. In the general U.S. population the genders are almost equally di-
vided with 97 males per every 100 females. But as we age, the number of
women begins to outstrip the number of men so that by age 85, women
outnumber men almost 2 to 1.2°

Additionally, many more women than men are “alone” in their old
age in that they are widowed, unmarried, divorced, or single. U.S. Cen-
sus Bureau statistics show us that, for those people age 65 and over who
are not institutionalized (that is, those who do not live in a setting such
as a nursing home), only 20% of the men live alone, while 35% of the
women live alone.2® And the gap increases with age such that 46% (al-
most half) of women age 75 and older live alone, compared to only 27%
of men.?”

24 The fifth version of the Diagnostic and Statistical Manual of Mental Disorders
(DSM-5), published by the American Psychiatric Association in 2013, replaced the term
“dementia” with “neurocognitive disorder.” The theory was that the term “dementia”
was stigmatizing for older adults. Neurocognitive disorders are classified as “minor” or
“major.” “Major and mild neurocognitive disorders exist on a spectrum of cognitive and
functional impairment. Major neurocognitive disorders corresponds to the condition re-
ferred to in DSM-IV as dementia.” George T. Grossberg, The DSM-5 and Neurocogni-
tive Disorders: Diagnosis and Treatment Options, PsYCHIATRY & BEHAVIORAL HEALTH
LEARNING NETWORK (July 8, 2015), https://www.psychcongress.com/article/dsm-5-and-
neurocognitive-disorder-diagnosis-and-treatment-options.

25 Andrew W. Roberts et al., The Population Age 65 and Older in the United States:
2016, Am. CommuniTy SURV. REP., 1, 3 fig. 1 (Oct. 2018), https://www.census.gov/con-
tent/dam/Census/library/publications/2018/acs/ACS-38.pdf.

26 Loraine A West et al., 65+ in the United States: 2010, U.S. CENnsus BUREAU (June
2014), https://www.census.gov/content/dam/Census/library/publications/2014/demo/p23-
212.pdf.

27 Paula Span, The Gray Gender Gap: Older Women Are Likelier to Go It Alone,
N.Y. TimEs, Oct. 7, 2016, https://www.nytimes.com/2016/10/11/health/marital-status-eld-
erly-health.html. See also Renee Stepler, Smaller Share of Women Ages 65 and Older are
Living Alone, PEw REs. CTr., § 1 (Feb. 18, 2016), http://www.pewsocialtrends.org/2016/
02/18/1-gender-gap-in-share-of-older-adults-living-alone-narrows/ (showing the gap be-
tween the percentage of men living alone and the percentage of women living alone has
declined overall since 1990).



226 ACTEC LAW JOURNAL [Vol. 45:221

Sometimes, to fill the void, people who live alone engage in unusual
behaviors.

Our poet, Jenny Joseph, speaks (with glee) of the things that older
women can do:

You can wear terrible shirts and grow more fat,

And eat three pounds of sausages at a go,

Or only bread and pickle for a week,

And hoard pens and pencils and beer mats and things in
boxes.?8

So what happens today when an older woman wants, for example, to
“hoard pens and pencils and beer mats and [other] things in boxes”?
Will she have the freedom to do these things . . . or will she be consid-
ered “mad”?

1. Huguette Clark

Let’s look, for example, at the life of this woman in purple, whose
name is Huguette Clark.?° Huguette Clark could arguably have been
labelled a “hoarder,” although I doubt that word had the same notoriety
in the 1960s (when Huguette Clark was in middle age or when Jenny
Joseph wrote her poem) as it does now.30

When Huguette Clark died in 2011 at age 104, she owned a collec-
tion of dolls: over 1100 dolls, worth about $1.7 million.3! These dolls

28 Joseph, supra note 1.

29 Self Portrait, EMPTY MANSIONS, http://www.emptymansionsbook.com/self-por-
traits (last visited May 5, 2020). The information in this lecture pertaining to Huguette
Clark is derived primarily from Bill Dedman and Paul Clark Newell, Jr.’s book, Empty
Mansions: The Mysterious Life of Huguette Clark and the Spending of a Great American
Fortune. The slide shown at this point in the lecture was a self-portrait of Ms. Clark
wearing a purple dress that was taken with Ms. Clark’s own Polaroid camera.

30 See Cristie Glasheen et al., Impact of the DSM-1V to DSM-5 Changes on the Na-
tional Survey on Drug Use and Health, SUBSTANCE ABUSE & MENTAL HEALTH SERVS.
ApmiN. 1, 137 (June 2016). The 2013 update of the Diagnostic and Statistical Manual of
Mental Disorders (DSM-5) now actually lists “hoarding disorder” as a psychiatric condi-
tion characterized by “[p]ersistent difficulty discarding or parting with possessions, re-
gardless of their actual value.” Id.; David Mataix-Cols et al., Hoarding Disorder: A New
Diagnosis for DSM-V?, DePREssiON & ANXIETY 1, 7 (2010) (stating that the DSM-IV
did not list this behavior as a separate disorder but rather as one of the eight criteria for
Obsessive-Compulsive Personality Disorder).

31 Susan Downing, Huguette Clark and the ‘FBI’ Dollhouse, DOLLHOUSE DECORAT-
ING (Feb. 22, 2019), http://dollhousedecoratingblog.com/2019/02/huguette-clark-and-the-
fbi-dollhouse.html. Huguette Clark’s personal assistant reported at one point that there
were 1157 dolls in her apartment. BiLL DEpDMAN & PAauL CLARK NEWELL, JR., EMPTY
Mansions: THE MysTerIOUs LIFE OF HUGUETTE CLARK AND THE SPENDING OF A
GREAT AMERICAN FORTUNE 244 (2014).
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were well-cared-for as Mrs. Clark3? commissioned outfits for them from
designers like Christian Dior33 and she had numerous dollhouses de-
signed for them by famous architects.3*

Mrs. Clark owned three high-end Fifth Avenue apartments in New
York City.3> She also owned mansions in California3® and Connecti-
cut.3” She could afford such opulent surroundings because she had in-
herited millions of dollars from her father, who was a copper baron.38
But Mrs. Clark was not living in any of these luxurious homes when she
died. Many years prior to her death, she was admitted to New York’s
Doctor’s Hospital .3 At that time she was painfully thin and had numer-
ous cancerous lesions on her face.4® She underwent surgeries*! and was
then urged by her doctors to go home, but she chose to remain in her
hospital room.#? She only left that room when Doctor’s Hospital merged
with Beth Israel Hospital and the building eventually closed down. She

32 DepmAN & NEWELL, supra note 31, at 140. Huguette Clark was briefly married
but secured a divorce two years into her marriage after a one-year separation from her
husband. “After her divorce, Huguette reclaimed her maiden name, but she kept the
‘Mrs.,” indicating perhaps that she was no longer in the market for a husband.” /d. at 159.

33 One portion of Empty Mansions describes how the then-reclusive 50-year-old
Huguette Clark attended a House of Christian Dior showing in order to see dresses for
her dolls. /d. at 177. She ordered expensive clothes made of expensive fabrics from Paris.
Id. at 180.

34 Id. at 177-80, 182-83.

35 After her death, these apartments sold for a total of $54.8 million. /d. at 348.

36 This home in Santa Barbara, California, called Bellosguardo, was built by
Huguette’s mother in 1933-37. Id. at 193-94.

37 Her Connecticut mansion, called Le Beau Chateau, sold after her death for $14
million. /d. at 349.

38 Huguette Clark was the daughter of multimillionaire W.A. Clark. Id. at 3.

39 As described in Empty Mansions, Huguette Clark chose Doctor’s Hospital
“which wasn’t Manhattan’s finest but was close to a friend’s apartment.” /d. at xxvi. Re-
porter Dedman describes Doctor’s Hospital as follows: it “was better known as a fashion-
able treatment centre for the well-to-do, a society hospital, a great place for a facelift or
for drying out. Michael Jackson had been a patient, as had Marilyn Monroe, James Thur-
ber, Clare Boothe Luce and Eugene O’Neill.” Bill Dedman & Paul Clark Newell, Jr., The
Extraordinary story of Huguette Clark and the $30m she left to her nurse, THE GUARDIAN
(Jun. 27, 2014, 2:08 PM), https://www.theguardian.com/lifeandstyle/2014/jun/27/huguette-
clark-and-the-fortune-she-left-to-her-nurse.

40 DEDMAN & NEWELL, supra note 31, at xxv.

41 Jd. at 230.

42 Her physician, internist Dr. Henry Singman, assured her that she could have

round-the-clock nurses at home and that he would visit daily. “I had strongly

urged that she go home,” he said. She was, however, “perfectly happy, content,

to remain in the situation she was in.” When one of the first night nurses kept

urging her to move back home, Huguette fired her. In the end Dr. Singman

accepted her decision, writing in her chart in 1996: “I fervently believe that this
woman would not have survived if she had been discharged from the hospital.”
Dedman & Newell, supra note 39.
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then transferred to a room in the main Beth Israel Hospital.#*> All in all,
she spent the last 20 years of her life living not in the luxury she could
afford but in spartan hospital surroundings.*

Like so many older women today, Huguette Clark was basically
alone. She had no spouse or children, only distant relatives.*> She was
reclusive and refused to allow visits from those family members. She
expressed the fear that everyone was out to get her money.*° It is said
that her dolls were her closest companions.*” While Mrs. Clark was in
the hospital she hired an assistant to take care of the dolls and bring
back photographs of them. Occasionally a few special dolls would be
brought to the hospital for short visits.*® But despite these eccentricities,
throughout the final years of her life, Mrs. Clark continued to manage
her properties from afar, showing a meticulous and ordered mind and a
sound grasp of her many assets.*?

Mrs. Clark also was a very generous woman. She gave numerous
gifts to the nurses and others who cared for her while she was in the
hospital and to the family of her best friend.”® She also made sizeable
contributions to the hospitals themselves.>!

One nurse, Hadassah Peri, was a particular object of Mrs. Clark’s
affection and generosity.>> During the course of their relationship, Mrs.
Clark gave Hadassah Peri and the Peri family numerous gifts, including

43 DeEpMAN & NEWELL, supra note 31, at 287.

44 Id. at xxvi, 232. Huguette Clark never told her relatives or acquaintances that she
was in the hospital. Id. at 239.

45 Her father, sister, and mother had all predeceased her. Her mother (the last of
her close family members to die) died in 1963. /d. at 170. Her closest blood relatives were
the great-grandchildren and great-great grandchildren of her father, who were descend-
ants of his children from his first marriage. Id. at 325. Most of them had never met Mrs.
Clark. Id. at 326. Huguette Clark did have one close friend, Suzanne Pierre, who also
acted as a personal secretary for her. Suzanne Pierre eventually developed Alzheimer’s
disease. Bill Dedman, At 104, the mysterious heiress Huguette Clark is alone now, NBC
News (May 23, 2012, 6:06 AM), https://via.hypothes.is/http://www.nbcnews.com/id/
38719231/ns/business-local_business/t/mysterious-heiress-huguette-clark-alone-now/
#fullstory.

46 DEDMAN & NEWELL, supra note 31, at 228.

47 Huguette Clark’s close friend, Suzanne Pierre, once stated, “Her dolls are her
closest companions.” Id. at 227.

48 The services of her personal assistant, Chris Sattler, are described in Empty Man-
sions. Id. at 240-45.

49 Id.

50 For example, a chart reproduced in Empty Mansions lists a total of over $600,000
in gifts made in 1991 alone. Id. at 261.

51 During her first decade in the hospital, she gave a total of $940,000 to the hospi-
tal, often giving gifts in honor of her doctors. /d. at 281.

52 Hadassah Peri served as the day nurse for Huguette Clark from the first day Ms.
Clark entered the hospital. Id. at 229. She worked for Mrs. Clark for the twenty years she
was in the hospital. /d.
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cash (including a check for $5,000,000), a total of seven residences, and
many cars, including a Bentley.>?

Huguette Clark died with a will that left an additional $15 million
and her doll collection to Hadassah Peri>* and the bulk of her $300 mil-
lion dollar estate to a foundation of which her attorney and her account-
ant would be trustees (with a sizeable trustee fee attached).>> Mrs.
Clark’s distant relatives challenged the will, alleging that she was men-
tally vulnerable and had been manipulated by her doctors and
caregivers and her attorney and accountant.>® They cited her obsession
with dolls and her reclusive lifestyle as illustrative of her vulnerability
and her lack of decision-making capacity.>”

The challenge to Huguette Clark’s will was settled only moments
before jury selection was set to begin>® so we’ll never know whether a
jury would have found that Huguette Clark was of sound mind when she
signed her will or whether she was unduly influenced by Hadassah Peri
and others. Hadassah agreed in the settlement to forego the bequests of
the dolls and the millions, but she was allowed to keep the homes and
the cars and most of the millions of dollars that Mrs. Clark had already
given her in gifts.>® The attorney and the accountant agreed to relin-
quish their appointments as trustees and disclaim the bequests given
them in Mrs. Clark’s will.®© The estate paid millions of dollars in taxes;
$34.5 million was split among those distant relatives; and the remainder
went to fund her arts foundation.®!

Mrs. Clark’s story is an example of how older women may wish to
indulge their eccentricities but, in doing so, also may run the risk of
losing their freedom to dispose of their property as they wish. This hap-
pens because our society, usually for all the right reasons, wishes to pro-
tect them from making bad decisions about their own property and
welfare.

53 JId. at 260-65.
54 Id. at 335.
55 Id. at 299.
56 See id. at 325.
57 See id. at 339.

58 See Huguette Clark’s faithful nurse gets NOTHING in settlement of her $300 mil-
lion estate — while relatives she never met get $34 million, DAILYMAIL.com (Sept. 24, 2013,
16:11), https://www.dailymail.co.uk/news/article-2430852/Huguette-Clarks-faithful-nurse-
Hadassah-Peri-gets-NOTHING-settlement-300m-estate.html.

59 Hadassah Peri agreed to return $5 million dollars in gifts she had received from
Huguette Clark. See DEDMAN & NEWELL, supra note 31, at 349.

60 d.

61 Jd.
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2. Brooke Astor

I do not want any of us to underestimate the extent or severity of
the fact that some older vulnerable women are manipulated by people
who take advantage of their mental frailty.

Take, for example, Brooke Astor. She was a socialite and a philan-
thropist who died at age 105.2 Brooke was somewhat of an unusual
woman, even when she was younger. After the death of her beloved
second husband,®? she chose to marry the very wealthy but notoriously
angry alcoholic, Vincent Astor.4 Mr. Astor, who was in the process of
getting a divorce from his first wife when he met Brooke, had already
proposed to another woman. To convince that woman to marry him, Mr.
Astor told her that his doctors had said that he only had three years to
live. Reportedly the woman responded, “But Vincent, what if the doc-
tors are wrong?”% Well, that woman didn’t marry Vincent Astor but
Brooke did. Vincent lived another 5 1/2 years and died leaving over
$100 million to Brooke and the Vincent Astor Foundation.®®

Unfortunately all of that wealth was not enough to protect Brooke
Astor from a predator. This predator came in the form of her own son,
Anthony Marshall. After she died, he was convicted (in his 80s) of grand
larceny, having looted millions of dollars from her estate.®”

3. Sara Cochran

So even the wealthiest and most powerful women are vulnerable to
being preyed upon by thieves and scam artists, whether these predators
be relatives or strangers.

But let’s look at someone less wealthy and less powerful, a woman
who lived in Cobb County, Georgia. Her name is Ms. Sara Cochran.®
Ms. Cochran was a woman in her 70s who loved to gamble. And she
often won . . . or at least she thought she had won. Between the ages of
75 and 79, Sara Cochran spent somewhere between $100,000 and

62 See Marilyn Berger, Brooke Astor, 105, First Lady of Philanthropy, Dies, N.Y.
Tmmes, Aug. 13, 2007, https://www.nytimes.com/2007/08/13/obituaries/13cnd-astor.html.

63 She was married to her first husband, Dryden Kuser, for 11 years until their di-
vorce. The marriage produced a son, Anthony. Her second marriage, which lasted 20
years, was to Charles Marshall, the “love of her life” (whose surname Anthony adopted).
Id. See John Richardson, The Battle for Mrs. Astor, VaniTy Fair HivE (Sept. 4, 2008),
https://www.vanityfair.com/news/2008/10/astor200810.

64 See Richardson, supra note 63.

65 Id.

66 See Berger, supra note 62; see also Richardson, supra note 63.

67 See Jessica Dye, New York appeals court upholds fraud conviction for Brooke
Astor’s son, REUTERs (Mar. 26, 2013, 4:15 PM), https://www.reuters.com/article/us-new
york-astor-sentence-idUSBRE92P15620130326.

68 [n re Cochran, 723 S.E.2d 490, 490 (Ga. Ct. App. 2012).
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$700,000°° on foreign lotteries, including the “Sweet Steaks Company of
Australia.””® (That is the exact spelling that was used in her notifica-
tion.) You have probably seen examples of this scam. The email notifica-
tion arrives: “Congratulations, you have won $75 million and all you
need to do to collect is to prepay $7000 in taxes. Click here.””! Unfortu-
nately, this was not money that Sara Cochran could afford to lose. An
emergency conservator appointed for her by the probate court reported
to the court that Mr. and Ms. Cochran’s estate would be completely
exhausted within a couple of years if they continued their pattern of
spending money on lotteries and sweepstakes.”> At the court hearing on
whether to impose a permanent conservatorship, Ms. Cochran herself
took the stand and testified and exhibited a fairly sound grasp of her
own finances’? (perhaps much like what Huguette Clark had exhibited).
But then Ms. Cochran told the judge that she needed to hurry up and
leave the courthouse because a man from Jamaica was waiting for her
to call him so he could bring her a check for $57 million and two
cars.”* The court decided that Sara Cochran needed a permanent
conservator.”

The appointment of a conservator in most situations has draconian
consequences for someone like Ms. Cochran. This means that Ms.
Cochran is no longer allowed to make her own decisions about how to
spend her money or manage her property because someone else has
been appointed to do that for her.

Ms. Cochran appealed the order appointing a conservator for her
but the Georgia Court of Appeals affirmed the probate court’s find-
ing.”¢ The Court of Appeals pointed out that a conservator was needed
in this case because Ms. Cochran’s judgment was impaired by “cognitive
loss.””7 However, that court also made a very important and enlight-
ened observation. The Court of Appeals stated that the fact that Ms.
Cochran chose to play those foreign lotteries in and of itself was not
clear and convincing evidence that she needed to have a conservator
appointed for her. The court opined that “a person of perfectly sound
mind, capable of understanding that the lotteries might be a fraud, nev-

69 The Department of Human Services investigation revealed that she had spent
$100,000. Ms. Cochran herself testified that the amount was $600,000 to $700,000. Id. at
491, 491 n.1.

70 Id. at 492.

71 See id.

72 Id. at 491-92.

73 Id. at 493.

74 Id.

75 Id.

76 Id. at 495.

77 Id. at 493-94.
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ertheless might choose to play the lotteries as escapist fantasy and
fun.””8

This observation by the court illustrates the conundrum that we as a
society must face:

How do we ensure the autonomy, the freedom of choice of
older women who want to hoard personal items and give their
fortunes to someone other than their families and gamble,”
while protecting older women like Ms. Cochran, who appar-
ently had lost the ability to make a rational decision about her
actions and thus was vulnerable to all of those out there who
target women like her?

We as a society are finally paying attention to elder abuse — in
particular, elder financial abuse — and that is a great thing. However, I,
like Jenny Joseph, would like to issue a warning: we must guard against
a tendency to “over-protect.”

I plan today to take a few moments to reflect on the various aspects
of the multi-faceted problem of elder financial abuse and then address
three questions: 1) What can the law itself do to protect the vulnerable
without unnecessarily jeopardizing the autonomy of those who are
merely eccentric? 2) What role do lawyers play in this societal balancing
act? and 3) What can all of us in this room do to foster an appropriate
balance between vulnerability and autonomy?

II. Tue ELDER PopuLATION
A. In General

I’ll start by fleshing out the topic I introduced earlier — that is, the
composition of today’s society from the point of view of age and gender.
Our population is definitely “graying.” By 2030, 20% of the US popula-
tion will be age 65 and older®® and the group of Americans who are age
85 and over is the fastest growing demographic group in the US popula-

78 Id. at 493, 493 n.4 (citing MARY F. RADFORD, GUARDIANSHIPS AND CON-
SERVATORSHIPS IN GEORGIA, § 5-1, p. 239 (1st ed. 2005).

79 The author is aware that for some individuals, gambling is not entertainment but
rather an addiction. The reasons why many elderly individuals, particularly women, seem
prone to this addiction are discussed in Michael Mayerck’s article, Gambling Granny:
The Elderly’s Propensity for Gambling Addiction and the Need for Effective Legal and
Legislative Remedies to Prevent It, 27 ELDER L. J. 187, 197-99 (2019).

80 Older People Projected to Outnumber Children for the First Time in History, U.S.
Census Bureau (Oct. 8, 2019), https://www.census.gov/newsroom/press-releases/2018/
cb18-41-population-projections.html.
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tion.8! The average life span for an adult in 1950 was 68.2 years.8? By
2018, the average life span in the United States had increased to 78.783
years, with men having an average life span of about 77 years and wo-
men’s average life span being 81 years.3

Today’s individuals age 65 and older in fact span three different
generations:

G.I. Generation (whom Tom Brokaw immortalized as
“The Greatest Generation”) (age 94+)

Silent Generation (age 75-93)

Baby Boomers (age 55-74)%>

The individuals who are part of this older population are wealthier by
far than the each of the generations that preceded them.8¢ The median
household income of households headed by someone age 65 or older
has increased dramatically since 1967 — a whopping 130% — and that
growth has far outstripped that of younger households.?” And for the
first time in American history, the individuals who have the highest me-
dian net worth in our country are those age 75 and older.38

These individuals will also bear more responsibility in managing
their own wealth in their later lives than did those who preceded them.
In prior generations, a typical retiree’s financial life was regulated by
regular, defined distributions paid out each month from Social Security
and employer-sponsored pension plans. These retirement vehicles left

81 Paola Scommegna, U.S. Growing Bigger, Older, and More Diverse, POPULATION
REFERENCE BUREAU (Apr. 26, 2004), https://www.prb.org/usgrowingbiggerolder-
andmorediverse/.

82 Table 22. Life Expectancy at Birth, at 65 Years of Age, and at 75 Years of Age, by
Race and Sex: United States, Selected Years 1900-2007, CTR. FOR DISEASE CONTROL &
PrEVENTION, https://www.cdc.gov/nchs/data/hus/2010/022.pdf (detailing the life expec-
tancy statistic for those born in 1950).

83 Grace Donelly, Here’'s Why Life Expectancy in the U.S. Dropped Again This
Year, ForTUNE (Feb. 9, 2018 12:43 PM), https:/fortune.com/2018/02/09/us-life-expec-
tancy-dropped-again/.

84 Erin Duffin, Life Expectancy in North America 2019, Statista (Sept. 20, 2019),
https://www.statista.com/statistics/274513/life-expectancy-in-north-america/.

85 Jeff Anderson, From the Greatest Generation to the Boomers: Senior Living
Evolves, A PLaCE FOR Mowm (Aug. 21, 2013), https://www.aplaceformom.com/blog/2013-
8-20-senior-living-generations/.

86 Qlivia DaDalt, Why Older Adults Are So Susceptible To Financial Fraud, FORBEs
(Dec. 18, 2016, 8:00 AM), https://www.forbes.com/sites/nextavenue/2016/12/18/why-older-
adults-are-so-susceptible-to-financial-fraud/.

87 Jill Mislinski, Median Household Incomes by Age Bracket: 1967-2018, ADVISOR
Persp. (Dec. 10, 2019), https://www.advisorperspectives.com/dshort/updates/2018/10/19/
median-household-incomes-by-age-bracket-1967-2018.

88 Neil Howe, The Graying of Wealth, ForBes (Mar. 16, 2018, 9:19 AM), https://
www.forbes.com/sites/neilhowe/2018/03/16/the-graying-of-wealth/.
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little room for flexibility. In other words, the retiree and his or her
spouse basically knew that they would be living on a specified, guaran-
teed monthly distribution, no more and no less. They did not have to
make decisions about how to invest their retirement savings nor about
how to withdraw those savings over time. The retirees of today and
those of the future will be relying increasingly not on defined benefit
pension-type plans but on their own accumulations in defined contribu-
tion plans, 401(k) plans and Individual Retirement Accounts.®® They
will be the ones (rather than the government or their employers) who
will be making the decisions not only as to how to invest these assets
(among an increasingly complex and confusing array of financial prod-
ucts)?0 but as to when and how much of their retirement assets to with-
draw. Unfortunately their nest eggs are viewed by today’s scammers and
fraudsters as a virtual pot of gold.

B. Threats to Elders’ Financial Security

Thus the stability and financial security of today’s retirees is inextri-
cably linked with their financial capacity — that is, their “capacity to
manage money and financial assets in ways that meet [their] needs and
which are consistent with [their] values and self-interest.”®! Their finan-
cial stability is also linked to their astuteness in protecting themselves
from the fraudsters who have them in their cross-hairs. Only in the past
decade have researchers focused their attention on the degree to which
older adults display this requisite financial capacity.®? Their findings are
not exactly optimistic. For example, one study showed that financial lit-
eracy (that is, knowledge of the basic concepts essential to making effec-
tive financial choices) on average declines at a rate of about 2% per year

89 James Poterba et al., The Changing Landscape of Pensions in the United States 2
(Nat’l Bureau of Econ. Research, Working Paper No. 13381, 2007), https://www.nber.org/
papers/w13381.pdf. See Annamaria Lusardi, Financial Literacy and Financial Decision-
Making in Older Adults, AM. SOoC’y oN AGING, https://www.asaging.org/blog/financial-
literacy-and-financial-decision-making-older-adults (last visited May 5, 2020) (describing
the contrast over time between private sector retirement contributions made to defined
contribution plans as opposed to defined benefit plans).

90 Lusardi, supra note 89. See generally Melinda Wenner Moyer, Why Older Adults
are Too Trusting, Sct. AM. MIND (May 1, 2013), https://www.scientificamerican.com/arti-
cle/why-older-adults-are-too-trusting/ (discussing how elders are susceptible to
exploitation).

91 Daniel C Marson & Charles P. Sabatino, Financial Capacity in an Aging Society,
AM. SocC’y oN AGING, https://www.asaging.org/blog/financial-capacity-aging-society-0
(last visited May 5, 2020) (citation omitted).

92 “Despite its critical importance in everyday life, financial capacity has been sur-
prisingly neglected in research concerning older adults.” Id.
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after individuals reach age 60.°3 The same study showed, however, that
individuals’ confidence in their ability to make sound financial decisions
does not decline with age.** Talk about a recipe for disaster — one’s
financial ability is reduced but one’s confidence in his or her ability re-
mains intact or even increases. Add to this the finding of a recent Wells
Fargo study that shows that while 98% of the respondents believed that
seniors are susceptible to scams, only one in ten of the older Americans
surveyed believed that this could actually happen to them.%s

But there is more bad news: In addition to the decrease in financial
capacity, increased confidence, and the refusal to face the potential for
financial abuse, the vulnerability of some older adults may be further
enhanced by an arguably admirable personality trait that appears to in-
crease as we age. The trait is that of being trusting of other people. The
older we get, on average the more trusting we become.®® This correla-
tion between age and trust seems to bear little relationship to the era or
culture in which we grew up. In a study that examined almost 200,000
people from over 83 countries, “a positive association [was found] be-
tween age and trust . . . that has existed for at least the past 30 years with
little change over time.””” A 2013 study published in the Scientific
American found that there actually is a physical reason behind this cor-
relation between aging and a heightened sense of trust. The study iso-
lated an “age-related drop in activity in the anterior insula, a brain
region that may play a role in assessing trust and risk.””®

So here is the picture that is shaping up: we wealthy, older Ameri-
cans are living longer than ever before and are handling our own retire-
ment benefits; our financial capacity is lessening over time but we
remain fairly confident in our abilities and that we won’t be scammed;
and we tend over time to become less and less suspicious of the people
around us. So how do you spell “vulnerable”?

And we have not yet even talked about cognitive loss, in the form
of dementia, that is now plaguing many older adults in our society, much
as the Georgia probate court found that it plagued Sara Cochran. The
symptoms of Alzheimer’s Disease,”® which is the most common cause of

93 Michael Finke et al., Old Age and the Decline in Financial Literacy, 63 MGMT.
Scr. 213, 217 (Jan. 21, 2016), https://doi.org/10.1287/mnsc.2015.2293.

94 [d. at 214.

95 2018 Wells Fargo Elder Needs Study, WEeLLs FarGo, at 1, 8 (2018), https://
www.wellsfargoadvisors.com/pdf/elder-protection/elder-needs_survey.pdf.

96 Julie Deardorff-Northwestern, People ‘Grow to Trust’ As They Get Older, Furtu-
riTY (Mar. 23, 2015), https://www.futurity.org/aging-trust-older-880822/.

97 Id.

98 Moyer, supra note 90.

99 Alzheimer’s disease (“AD”) is defined by the National Institute on Aging as “an
irreversible, progressive brain disorder that slowly destroys memory and thinking skills
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dementia,'? showed up in some 5.8 million Americans in 2019.1°1 Of
those individuals, it is estimated that 5.6 million were over age 65.102
The numbers of Americans living with Alzheimer’s Disease is expected
to rise to 14 million by 2050.193 In addition, other emotional and mental
conditions can affect one’s decision-making ability and increase one’s
susceptibility and vulnerability. Scientists are now exploring the theory
that even the decision-making ability of some otherwise “healthy” el-
ders may be impaired due not to hidden dementia but rather to changes
in the frontal lobes of their brains. “[S]tudies using brain imaging sug-
gest that a subset of older adults who have no diagnosable neurological
or psychiatric disease may experience disproportionate, age-related de-
cline in specific neural systems crucial for complex decision-making.”104

C. Older Women

So again the question is: why are these issues of particular impor-
tance to older women? As I mentioned before, older women in our soci-
ety vastly outnumber older men. The “good news” is that women tend
to live, on average, five to six years longer than men.'%> The “bad news”
is that the consequences of a longer life may be both unexpected and
dire. For example, a Merrill Lynch study on “Women and Financial
Wellness” estimates that “the average woman will have 39% higher
health costs than the average man in retirement, paying an additional

and, eventually, the ability to carry out the simplest tasks.” What is Alzheimer’s disease?,
NaT’L INsT. ON AGING (May 16, 2017), https://www.nia.nih.gov/health/what-alzheimers-
disease. Currently, diagnosis of AD depends on medical clinical assessment and neurop-
sychological testing, which can result in a diagnosis with a 90% accuracy. See Alissa
Sauver, How Alzheimer’s Is Diagnosed, Arzaemers (Aug. 13, 2019), https://
www.alzheimers.net/how-is-alzheimers-diagnosed/. See also Medical Tests, ALZHEIMER’S
Ass’N, https://www.alz.org/alzheimers-dementia/diagnosis/medical_tests (last visited May
5, 2020) (explaining that there is no single test that can determine whether a patient has
Alzheimer’s disease).

100 What is Alzheimer’s Disease?, ALZHEIMER’S Ass’N, https://www.alz.org/
alzheimers-dementia/what-is-alzheimers (last visited May 5, 2020).

101 2019 Alzheimer’s Disease Facts and Figures, ALZHEIMER’S Ass'N, at 17 (2019),
https://www.alz.org/media/ Documents/alzheimers-facts-and-figures-2019-r.pdf.

102 J4.

103 Alzheimer’s Cases to Triple by 2050, FisHER CTR. FOR ALZHEIMER’S RES.
Founb. (Sept. 4, 2013), https://www.alzinfo.org/articles/alzheimers-cases-triple-2050/. See
Facts and Figures, ALZHEIMER’S Ass’N, https://www.alz.org/alzheimers-dementia/facts-
figures (last visited May 5, 2020).

104 Natalie L. Denburg & Lyndsay Harshman, Why So Many Seniors Get Swindled:
Brain Anomalies and Poor Decision-making in Older Adults, CEREBRUM DANA FouND.
(Aug. 10, 2009), http://www.dana.org/article/why-so-many-seniors-get-swindled/.

105 Thomas Kirkwood, Why Women Live Longer, Sci. Am. (Nov. 1, 2010), https://
www.scientificamerican.com/ article/why-women-live-longer/.
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$194,000 over her lifetime.”'%¢ Almost two-thirds of the sufferers of
Alzheimer’s Disease in our country are women.!%7

Older women, as we’ve seen, also are more likely to be “alone”
than older men. This is due to a number of sociological factors that have
created a group of people whom some refer to as “elder orphans.”108
What has created this new population group? The life expectancy statis-
tics I quoted obviously play a part. In addition, of the approximately
800,000 people who lose a spouse to death each year, about 700,000 of
them were women.!®® The divorce rate for people age 50 and older
doubled between 1990 and 2010 and the divorce rate for people age 65
and older tripled during that time even though the divorce rate levelled
off and went down in the younger population.!'® Although many of
these divorced individuals remarry, research has revealed a gender gap
in that women are less likely to remarry than men.!'! Another factor
that affects women’s solo status later in life is that fewer women in the
Baby Boom generation chose to be mothers than in the generations that
preceded them. The number of women who were childless at the end of
their child-bearing years doubled between the 1970s and 2010.12 Ad-
ding to these phenomena the fact that there are significant numbers of

106 Merrill Lynch, Women and Financial Wellness: Beyond the Bottom Line, BANK OF
Am., at 17 (2019), https://www.bofaml.com/content/dam/boamlimages/documents/arti-
cles/ID18_0244/ml_womens_study.pdf.

107 Women & Alzheimer’s, ALZHEIMER’S Ass’N, https://www.alz.org/alzheimers-de-
mentia/what-is-alzheimers/women-and-alzheimer-s (last visited May 5, 2020). Research is
exploring whether there is a link between the loss of estrogen that occurs during meno-
pause and the acceleration of Alzheimer’s Disease in those women who are already
predisposed to the disease. See Alex Keown, Menopause and Estrogen Decline Could
Show a Link to Alzheimer’s Disease, Biospace (Feb. 20, 2019), https://www.biospace.
com/article/menopause-and-estrogen-decline-could-show-a-link-to-alzheimer-s-disease-/.

108 “[E]lder orphans [are defined as] aged, community-dwelling individuals who are
socially and/or physically isolated and have no known family member or designated sur-
rogate available to them.” Maria T. Carney et al., Elder Orphans Hiding in Plain Sight: A
Growing Vulnerable Population, CURRENT GERONTOLOGY & GERIATRIC REs. § 1 (July
12, 2016), https://www.hindawi.com/journals/cggr/2016/4723250/.

109 Peqace, Love and Grief . . . For our friends and family, PEACE, LOVE AND GRIEF
(Apr. 10, 2016), http://peaceloveandgrief.com/?tag=widow-statistics.

110 Renee Stepler, Led By Baby Boomers, divorce rates climb for America’s 50+ pop-
ulation, PEw REs. CTr. (Mar. 9, 2017), http://www.pewresearch.org/fact-tank/2017/03/09/
led-by-baby-boomers-divorce-rates-climb-for-americas-50-population/. See Ashley Span-
gler et al., Divorce Before vs. After Age 50, NAT'L CTR. FOR FAM. & MARRIAGE REs.
(2015), https://www.bgsu.edu/ncfmr/resources/data/family-profiles/spangler-brown-lin-
hammersmith-wright-divorce-fp-15-09.html.

111 Gretchen Livingston, Chapter 2: The Demographics of Remarriage, PEwW REs.
Ctr. (Nov. 14, 2014), http://www.pewsocialtrends.org/2014/11/14/chapter-2-the-
demographics-of-remarriage/.

112 Gretchen Livingston & D’Vera Cohn, Childlessness Up Among All Women;
Down Among Women with Advanced Degrees, PEw REgs. Ctr. (June 25, 2010), http:/



238 ACTEC LAW JOURNAL [Vol. 45:221

individuals who have outlived!!3 or are estranged from their children,
one researcher concluded that about 22.6% of the population is at risk
of becoming an “elder orphan.”!'* Those who are living alone without
social or family support face increased threats to their independence as
well as to their health. They are also often the targets of those in our
society who prey on vulnerable adults: the perpetrators of elder abuse.
And again, women figure prominently in this group. The typical victim
of elder abuse is often described as “between the ages of 70 and 89,
white, female, frail and cognitively impaired. She is trusting of others
and may be lonely or isolated.”11>

III. ELDER FINANCIAL ABUSE

So this brings us to zero in on the depressing topic of elder abuse —
in particular elder financial abuse or, as it is sometimes called, elder
financial exploitation. A 2009 report pointed out that “[iJn two-thirds of
reports [of elder abuse] to Adult Protective Services, the victim is an
older or disabled woman.”!16 This same report stated that “people with
dementia are at greater risk of elder abuse than those without.”17 (Re-
member the statistic that 2/3 of those with Alzheimer’s disease are wo-
men?) Social isolation is also often cited as a risk factor for elder
abuse.!!'® (Remember our “elder orphans” statistic?) So we have a per-
fect storm — women who are alone and isolated, vulnerable due to cog-
nitive loss, and trusting by nature versus the vast array of perpetrators in
our society.

www.pewsocialtrends.org/2010/06/25/childlessness-up-among-all-women-down-among-
women-with-advanced-degrees/.

113 Carney et al., supra note 108, § 3.2.3.

Another trend that may further impact adults outliving their children is de-
scribed in the American Medical Association 2012 study that found that the
current generation may be the first to encounter parents outliving their children.
This is attributed to childhood obesity which in turn increases rates on hyperten-
sion, diabetes, stroke, and osteoarthritis upon reaching middle age.

114 [d. The same study found, however, that a much smaller percent of the popula-
tion actually are currently “elder orphans.”

115 MetLife Mature Mkt. Inst. et al., Broken Trust: Elders, Family & Finances, at 8
(Mar. 2009), https://www.giaging.org/documents/mmi-study-broken-trust-elders-family-
finances.pdf.

116 Elder Abuse: A Woman’s Issue: Mother’s Day Report, OWL, at 3 (May 2009),
http://www.ncdsv.org/images/OWL_Mother %27s-Day-Report_2009.pdf.

117 [d. at 4.

118 FElder Abuse Facts, NAT'L COUNCIL ON AGING, https://www.ncoa.org/public-pol-
icy-action/elder-justice/elder-abuse-facts/ (last visited May 5, 2020).
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A. What is Elder Financial Abuse?

What is elder financial abuse? There is no one legal or societal defi-
nition but it generally means the use or misuse of an elder person’s
property without his or her consent.!1® Elder financial abuse can take a
variety of forms. It can be as simple as the pilfering of small amounts of
cash by an in-home caregiver, who maybe keeps the change after she
makes a grocery purchase. It can take the form of forgery or unduly
influencing the elder individual to sign a trust or will or a power of attor-
ney. It can, as in Ms. Cochran’s case, take the form of fraud and scams
perpetrated by outsiders, such as:120

° the lottery winnings I mentioned that can be collected only
upon the prepayments of certain sums for taxes;!'?!

° the phony call from the IRS or the Medicare authorities ask-
ing for Social Security numbers and other identifying
information;!22

° the website that advertises cheap prescription drugs or sup-
plements that are in fact contaminated or contain the wrong

119 For example, the Older Americans Act of 2006 defines “exploitation” as “the
fraudulent or otherwise illegal, unauthorized, or improper act or process of an individual,
including a caregiver or fiduciary, that uses the resources of an elder for monetary or
personal benefit, profit, or gain, or that results in depriving an elder of rightful access to,
or use of, benefits, resources, belongings, or assets.” Older Americans Act, Pub. L. 109-
365, 120 Stat. 2522, 2524 (2006) (amending 42 U.S.C. § 3002(24)(A) to include this defini-
tion). The National Adult Protective Services Association describes elder financial ex-
ploitation as follows:

Financial exploitation occurs when a person misuses or takes the assets of a
vulnerable adult for his’/her own personal benefit. This frequently occurs with-
out the explicit knowledge or consent of a senior or disabled adult, depriving
him/her of vital financial resources for his/her personal needs.
What is Financial Exploitation?, NAT’L ADULT PROT. SERVs. Ass’N, https://www.napsa-
now.org/get-informed/what-is-financial-exploitation/ (last visited May 5, 2020).

120 Lists of common scams and frauds can be found at Elderly Fraud Scams: How
They Are Being Targeted and How to Prevent It, Ass’N oF CERTIFIED FRAUD EXAM’RS,
https://www.acfe.com/fraud-examiner.aspx?id=4294997223 (last visited May 5, 2020) and
Elder Financial Exploitation, NAT'L ADULT PROT. SERvs. Ass’N, https://www.napsa-
now.org/policy-advocacy/exploitation/ (last visited May 5, 2020).

121 Sweepstakes and Lottery Scams, AARP, https://www.aarp.org/money/scams-
fraud/info-2019/sweepstakes.html (last updated Dec. 5, 2019).

122 Lisa Weintraub Schifferle, Protect yourself against Medicare scams, FED. TRADE
Comm’Nn (Mar. 15 2019), https://www.consumer.ftc.gov/blog/2019/03/protect-yourself-
against-medicare-scams; Lisa Weintraub Schifferle, Those (not really) IRS calls, FED.
TraDE ComMm'N (Mar. 22 2019), https://www.consumer.ftc.gov/blog/2019/03/those-not-re-
ally-irs-calls.
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ingredients or simply have not been proven to do what they
are said to do;!%3

the fake charity solicitation done by phone!?* (how many el-
ders still have land lines, compared to their younger
counterparts?);

the purported creditor who calls the grieving widow (after
reading the obituary) to claim that her deceased husband
owed him money;!?>

the warning that pops up on the computer screen offering
“tech support” to cure a non-existent virus.!?°

The Federal Bureau of Investigation reports that, in 2017 alone, “almost
50,000 people over the age of 60 lost $342.5 million” just “to internet
fraud and scams.”!?7 National reports indicate that older individuals lose
somewhere between $2.9 billion!28 and $36.48 billion!2° each year due
to elder financial abuse. Even more staggering is the realization that
these reports are reflecting only the tip of the iceberg. Recent estimates
indicate that only one in fourteen cases of financial abuse are ever
reported.!30

Two scams to which the elderly individuals seem especially suscepti-
ble are the grandparent scam and the sweetheart scam. The perpetrator
of the grandparent scams often mines enough information from a
grandchild’s social media to weave a credible story before he makes a
phone call to the targeted grandparent. The scammer then poses either

123 See Sheila Kaplan, Supplement Makers Touting Cures for Alzheimer’s and Other
Diseases Get F.D.A. Warning, N.Y. Times, Feb. 11, 2019, https://www.nytimes.com/2019/
02/11/health/Alzheimers-drug-fda.html.

124 See Before Giving to Charity, FEp. TRADE Comm'N (Mar. 2019), https:/
www.consumer.ftc.gov/articles/0074-giving-charity (acknowledging that sham charities
exist and providing steps individuals can employ to protect themselves).

125 See, e.g., Katie Pelton, Call for Action Alert: Scammers target grieving widow,
KKTV 11 (Jul. 1, 2019 1:33 PM), https://www.kktv.com/content/news/Call-for-Action-
Alert-Scammers-target-grieving-widow-512070141.html (describing an incident of a
grieving widow who was called repeatedly).

126 How to Spot, Avoid and Report Tech Support Scams, FED. TRADE Comm'N (Feb.
2019), https://www.consumer. ftc.gov/articles/0346-tech-support-scams.

127 Bob Blancato, Curbing Elder Abuse: What’s Been Helping, What’s Needed,
ForBes (Jun. 12, 2018, 1:14 PM), https://www.forbes.com/sites/nextavenue/2018/06/12/
curbing-elder-abuse-whats-been-helping-whats-needed/.

128 MetLife Mature Market Inst., The MetLife Study of Elder Financial Abuse:
Crimes of Occasion, Desperation, and Predation against America’s Elders, at 2,7 (2011),
https://Itcombudsman.org/uploads/files/issues/mmi-elder-financial-abuse.pdf [hereinafter
The MetLife Study).

129 The True Link Study on Elder Financial Abuse 2015, TRUE Link FIN., at 1, 11
(2015), http://documents.truelinkfinancial.com/True-Link-Report-On-Elder-Financial-
Abuse-012815.pdf.

130 Blancato, supra note 127.
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as the grandchild himself or a lawyer or law enforcement official who
needs money in order to bail out the grandchild from some unfortunate
situation.!3! (Because many banks have become suspicious of cash with-
drawals, these scammers are now demanding their payments in the form
of gift cards!)!3?

The sweetheart scam involves the slow grooming of the target, per-
haps beginning with an online dating site.!33 These scammers often send
online pictures of themselves that bear little or no resemblance to their
actual physical appearance.’3* (In this respect perhaps the sweetheart
scam is not that different than online dating in general?) The “groom-
ing” leads to increased expressions of romantic love and sometimes (as
discussed in an ACTEC Elder Law Committee meeting) even mar-
riage.!3> But then a “catastrophe” in the new lover’s life occurs that re-
quires a loan or perhaps even a gift of money from the target.!3¢ The
end result is not only financial loss (in some reported cases as high as
$500,000137 or even $2 million'38) but also shame, humiliation, and
heartbreak.!3?

131 Stacey Colino, Beware of Grandparent Scam, AARP (Apr. 18, 2018), https://
www.aarp.org/money/scams-fraud/info-2018/grandparent-scam-scenarios.html.

132 Emma Fletcher, New Twist to Grandparent Scam: Mail Cash, FEpD. TRADE
Comm'Nn (Dec. 3, 2018), https://www.ftc.gov/news-events/blogs/data-spotlight/2018/12/
new-twist-grandparent-scam-mail-cash; Emma Fletcher, Scammers Increasingly Demand
Payment By Gift Card, FEpD. TRADE ComM'N (Oct. 16, 2018), https://www.ftc.gov/news-
events/blogs/data-spotlight/2018/10/scammers-increasingly-demand-payment-gift-card.

133 RomaNcEScawms, https://www.romancescams.org/ (last visited May 5, 2020).

134 Patricia Joyce, The Sweetheart Scam: Beware the Wolf in Sheep’s Clothing, AGING
CARE, https://www.agingcare.com/articles/the-sweetheart-scam-169804.htm (last visited
May 5, 2020).

135 Ellen McKissock & Christopher Long, Marrying Into Elder Abuse, presented at
the Elder Law Committee meeting at the ACTEC Annual Meeting, March 22, 2019.

136 Online Dating and Romance Scams, OFFICE OF MINN. ATT'y GEN. KEITH ELLI-

soN, https://www.ag.state.mn.us/consumer/Publications/OnlineDatingRomanceScams.asp
(last visited May 5, 2020).

137 Man duped 3500k in online romance scam, CBC NEws (Sept. 26, 2013, 5:15 PM),
https://www.cbc.ca/news/canada/ british-columbia/man-duped-500k-in-online-romance-
scam-1.1870043.

138 Diana Hembree, Online Romance Scams Are Fleecing More Americans, FORBES
(June 20, 2017, 9:47 AM), https://www.forbes.com/sites/dianahembree/2017/06/20/ro-
mance-scam-crimes-on-the-rise/#660391efSecl.

139 Monica T. Whitty & Tom Buchanan, The Online Dating Romance Scam: The Psy-
chological Impact on Victims — Both Financial and Non-Financial, 16 CRIMINOLOGY &
Criv. Just. 176, 180 (2016), https://journals.sagepub.com/doi/pdf/10.1177/1748895815603
773.
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B. Victims of Elder Financial Abuse

Who are the victims of elder financial abuse? As I mentioned
before, there are certain factors that appear repeatedly in elder financial
abuse situations. Prominent among these are the fact that the elder suf-
fers from some cognitive impairment, is too trusting of or not suspicious
enough of others, is dependent upon others for care, is socially isolated,
and is lonely. This description might lull many or all of us in this room
into thinking that we are immune. But wait: there is another group of
victims who should not be ignored. These are sometimes referred to as
the “high achievers”149 who are suffering from some cognitive or deci-
sion-making impairment. High achievers are very attractive targets of
scammers and fraudsters for the obvious reason that their achievements
have been rewarded by the accumulation of a significant amount of
wealth.'#! It may be less apparent to the outside world when a high
achiever has become vulnerable or susceptible to exploitation because
high achievers often exhibit something called “reserved capacity.”14? In
other words, they “can still operate at a reasonable level when they be-
come cognitively impaired — often at a level that masks the true sever-
ity of their impairment.”143 Consequently their vulnerability may not be
as readily seen as it is with some other older individuals. Finally, high
achievers “are characteristically proud people who do not take their de-
clining mental abilities sitting down.”144 They reject the notion that they
may be helpless and thus often refuse to let family members or profes-
sionals intervene in potentially abusive situations.!4>

C. Perpetrators of Elder Financial Abuse

Who are the perpetrators of elder financial abuse? Obviously there
are the strangers, often located in different countries, who are difficult
to apprehend because they exist primarily in the amorphous world of
the internet and the cloud.!#¢ But, sadly, many of these perpetrators are
closer to home. They are the trusted advisors of the elders — their law-
yers, accountants, financial advisors — their caregivers, and, all too
often (as with Brooke Astor), even members of their own families. The

140 Douglas G. Chalgian, Patterns in Cases Involving Financial Exploitation of Vul-
nerable Adults, 94 Mich. B. J. 30, 33 (2015), http://www.michbar.org/file/barjournal/arti-
cle/documents/pdf4article2580.pdf.

141 Jq.

142 14

143 14

144 4

145 14

146 See Mehroz Baig, Elder Abuse and Technology, HUFFINGTON PosT (Jul. 18,2013,
3:06 PM), https://www.huff post.com/entry/elder-abuse-and-technolog_b_3605646.
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seminal 2011 MetLife Study of Elder Financial Abuse reported that 34
percent of noted incidents were perpetrated “by family and friends.”147
“The National Center on Elder Abuse reports a much higher estimate,
with 57.9 percent of perpetrators of financial exploitation of older adults
being family members, 16.9 percent being friends and neighbors and
14.9 percent being home care aides.”148

Studies have isolated certain characteristics that are exhibited by
those family members and caretakers who engage in financial abuse. In-
cluded among these risk factors are drug or alcohol addiction, mental
health issues, gambling or related behavioral problems, financial
problems, unemployment, and a heightened sense of entitlement on the
part of a child.1#®

Perhaps not surprisingly, the closer the relationship is between the
elder victim and the perpetrator, the less likely it is that the abuse will
be reported and that the perpetrator will be prosecuted. Why? Some-
times this is because the victims are simply too embarrassed to report or
prosecute. Other times the victims themselves are not absolutely certain
that the abuse took place at all (due to their own cognitive impairment)
or that what took place was in fact “abuse.”’° For example, was it abu-
sive for a struggling son with a wife and new baby to convince his
mother to buy his family a home and a nice new car? Some victims fear
further abuse'>! or that the individual on whom they are dependent will
abandon them.’? Some victims feel that at some level their children
may be entitled to the money or property that they appropriated, per-
haps due to some lingering guilt about not giving the child the appropri-
ate amount of love and affection in that child’s youth. Other victims may
simply not want to air their family’s dirty laundry or, God forbid, be
responsible for sending a family member to jail.1>3 Finally, and perhaps
saddest of all, many victims realistically comprehend that the “remedy”
for the abuse may be worse than the harm. In other words, they fear

147 The MetLife Study, supra note 128, at 10.

148 Stacy Rapacon, Beware Elder Financial Abuse in the Family, U.S. NEws &
WorLp Rep. (Mar. 5, 2018, 10:00 AM), https://money.usnews.com/money/personal-fi-
nance/family-finance/articles/2018-03-05/beware-elder-financial-abuse-in-the-family.

149 Dale Bagshaw et al., Elder Mediation and the Financial Abuse of Older People by
a Family Member, 32 Conrrict REesorL. Q. 443, 445, 452 (2015), https://online-
library.wiley.com/doi/pdf/10.1002/crq.21117.

150 See Carolyn L. Dessin, Financial Abuse of the Elderly, 36 Ibano L. REv. 203, 212
(2000); Roy Niedermayer, Who Commits Elder Financial Abuse and Why Isn’t It Re-
ported?, PALEY RoTHMAN (June 16, 2016), https://www.paleyrothman.com/legal-blog/
who-commits-elder-financial-abuse-and-why-isnt-it-reported.

151 Joanne Cohen, Understanding Elder Financial Abuse, COUNSELING ToDAY (Apr.
27, 2017), https://ct.counseling.org/2017/04/understanding-elder-financial-abuse/.

152 Dessin, supra note 150, at 209-10.

153 Niedermayer, supra note 146.
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(and it is a realistic fear) that revealing their own victimization will
cause other family members or protective services workers to move
them — the victims — to an institution or to proceed to deprive them of
virtually all their civil rights by having a guardian appointed for them.!>4
With what other crime in our country does reporting and prosecution
carry such a tremendous risk to the victim of losing her own autonomy?

D. State and Federal Initiatives

As I mentioned earlier, our society is waking up to the reality of
elder financial abuse and has rallied around protecting vulnerable and
elder adults.

Consider, for example, the following statutes and initiatives that
have taken place on a national level:

1) The Senior Safe Act of 2018155 encourages financial in-
stitution employees and advisors to report suspected elder fi-
nancial abuse by immunizing them from liability for reporting
so long as they provide appropriate training to their
employees.

2) The Elder Abuse Prevention & Prosecution Act of
2017156 calls for a coordinated effort by several federal govern-
ment departments to help curb elder abuse, including the ap-
pointment of one U.S. Assistant Attorney in every federal
judicial circuit to serve as that district’s Elder Justice
Coordinator.

3) In February 2018, and again in March 2019, the Depart-
ment of Justice’s Elder Fraud Sweeps resulted in the charging
of some 450 defendants who had allegedly defrauded over
three million elders of over $1.5 billion dollars in losses using
phony computer security alerts.'>7

154 [4.; Kelley Holland, Why Elders Don’t Fear Elder Financial Abuse, CNBC (Nowv.
10, 2015, 9:43 AM), https://www.cnbc.com/2015/11/10/why-seniors-dont-fear-elder-finan-
cial-abuse.html.

155 Economic Growth, Regulatory Relief and Consumer Protection Act, Pub. L. No.
115-174, § 303, 132 Stat. 1296, 1337-38 (2018).

156 Elder Abuse Prevention and Prosecution Act, Pub. L. No. 115-70, 131 Stat. 1208,
1214 (2017).

157 See Justice Department Coordinates Nationwide Elder Fraud Abuse Sweep of
More Than 250 Defendants, DEr'T oF Just.: Just. NEws (Feb. 22, 2018), https:/
www.justice.gov/opa/pr/justice-department-coordinates-nationwide-elder-fraud-sweep-
more-250-defendants; Kevin Johnson, $365,000 to protect your computer? Feds promise
‘all-out attack’ on scams targeting the elderly, USA Topay (Mar. 7, 2019, 12:05 PM),
https://www.usatoday.com/story/news/politics/2019/03/07/justice-department-pledge-at-
tack-tech-support-other-scams-hitting-elderly/3091696002/.
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4) The U.S. Senate Special Commission on Aging (chaired
by Senator Susan Collins of Maine, age 66) held hearings in
January 2019 on Fighting Elder Fraud.!>8

5) In February 2019, the Seniors Fraud Prevention Act,
which is designed to crack down on frauds perpetrated on
elder Americans, was re-introduced as a bipartisan effort by
Senators Collins and Amy Klobuchar (age 58).1%°

In addition to the national initiatives, state legislatures are respond-
ing resoundingly to the problem of the abuse of elder and vulnerable
adults. Virtually every state has enacted statutes that require certain in-
dividuals who suspect that abuse of an elderly or vulnerable adult is
occurring to report their suspicions to the local adult protective services
agency.'® In addition to the reporting statutes, some states have crimi-
nal statutes that directly or indirectly address abuse of elderly and vul-
nerable citizens.'®! Some of these statutes provide for explicit enhanced
penalties for crimes that are committed against elder or vulnerable per-
sons.162 Others criminalize behavior that is otherwise not deemed crimi-
nal (such as “undue influence”) if the behavior is inflicted on an elder or
vulnerable adult.163

These initiatives are laudable in that they rightfully prioritize the
safety and security of elder persons. However, they also bring with them
some more subtle concerns. They run the risk of stereotyping all elders
as weak, fragile, confused, and vulnerable. They may not always be ef-
fective. And they may even have the unintended consequence of jeop-
ardizing the autonomy of an individual who does not need their
protection.

158 Fighting Elder Fraud: Progress Made, Work to be Done, U.S. SENATE SPECIAL
ComMITTEE ON AGING (Jan. 16, 2019, 9:30 AM), https://www.aging.senate.gov/hearings/
fighting-elder-fraud-progress-made-work-to-be-done.

159 Seniors Fraud Prevention Act of 2019, S. 512, 116th Cong. (2019); see Collins,
Klobuchar Introduce Legislation to Crack Down on Fraud Targeted at Seniors, SUSAN
CoLLins: UNITED STATES SENATOR FOR MAINE (Feb. 19, 2019), https://www.collins.sen-
ate.gov/newsroom/collins-klobuchar-introduce-bipartisan-legislation-crack-down-fraud-
targeted-seniors.

160 A, KiMBERLEY DAYTON ET AL., ADVISING THE ELDERLY CLIENT § 4A:20,
§ 23:48 (2019).

161 See, e.g., ALa. CODE §§ 13A-6-192 to -94 (2020); Coro. REv. StAT. § 18-6.5-103
(2020); D.C. CopEe §§ 22-933, 22-933.01 (2020); GA. CopE ANN. § 16-5-100 (2020); Va.
CopE ANN. § 18.2-369 (2020).

162 See, e.g., CaL. PENAL CoDE § 368 (2020); INnp. CoDE § 35-46-1-12 (2020).

163 See, e.g., Ga. CoDE ANN. § 16-5-100(6); KaN. STAT. ANN. § 21-5417(a)(2)(A)
(2020); Mp. CopE ANN., Crim. Law § 8-801 (LexisNexis 2020).
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IV. THE QUESTION OF BALANCE

So this brings us back to the challenging question of balance: how
do we protect our grandmothers (and grandfathers) from predation
while at the same time respecting and guarding their autonomy? In
other words, what if Granny’s cognitive abilities are not reduced and she
can afford it and she really and truly just wants to gamble?

A. Protecting Autonomy

Before discussing how to reach this balance, it is worth addressing a
preliminary question: Why should we protect Granny’s autonomy? For
purposes of this presentation I will define autonomy as the freedom to
pursue one’s own life choices without forced intervention by others,
whether private parties or governmental officials, even if those choices
are ones that the rest of us find inadvisable or ill-considered or just
downright stupid. It is perhaps easier to define autonomy by describing
what happens when one is deprived of her autonomy. For older adults,
this can occur either by private action (e.g., the family decides to move
Granny to a nursing home) or by government action — that is, when
Granny is placed under guardianship or conservatorship. What happens
when Granny is moved to a nursing home? Up until very recently she
lost such basic rights as the right to decide when she wanted to eat, what
she wanted to eat and even whether she could lock the door to her
room. (I am happy to report that recent regulations issued by the Center
for Medicare and Medicaid Services now guarantee some of these rights
to many nursing home residents.)'®* What happens if a guardian or con-
servator is appointed for Granny? A quick look at any state’s Guardian-
ship Code produces a list of the rights that she will lose: among other
things, she will lose the right and power to (1) get married; (2) consent
to medical treatment; and (3) decide where she wants to live.105 Further-
more, if a conservator (guardian of the property) is appointed for
Granny, she also will lose the right to make contracts, to buy and sell
her own property and to conduct business transactions — basically, to
handle any of her tangible or intangible property.1°¢ In other words, she
cannot buy the clothes she wants to buy, take the trips she wants to take,
or play the games she wants to play (except maybe Bingo).

164 Effective since 2016, 42 C.F.R. § 483.60 requires that nursing home residents be
furnished with “palatable, attractive” food and drink and with “suitable, nourishing alter-
native meals and snacks” if they choose to eat outside of scheduled mealtimes. Enacted
in 2014, 42 C.F.R. § 401.301(c) guarantees that each nursing home resident will have a
“person-centered service plan” and is entitled to units that can be locked by the residents.

165 See, e.g., GA. CODE ANN. § 29-4-21(a).

166 See, e.g., GA. CODE ANN. § 29-5-21(a).
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The loss of autonomy equates to the loss of control. Loss of control
in the form of loss of personal independence is philosophically the an-
tithesis of one of the most valuable and deeply-imbedded rights in our
culture. In addition, loss of control has been proven to have a tangible
negative effect on an individual’s psychological and even physical well-
being.197 Studies of institutionalized patients have shown that patients
who are given a sense of responsibility and choice in their daily lives
exhibit greater activity, more happiness, increased interpersonal action,
and significant improvements in their health as opposed to their coun-
terparts who are restricted to doing only what they are “allowed” to
do.1%8 Just as we know that individuals who are victims of elder abuse
suffer both physically and psychologically, so too do individuals who
have lost their personal autonomy. As one researcher reports, “When
people think they have little or no control in their lives, they may stop
doing some of the everyday things that are important for self-care —
because they believe those things don’t matter.”16?

I have a few modest suggestions (and I stress the word “modest”)
for achieving the balance between maximizing the protection of vulnera-
ble older adults without needlessly sacrificing the precious autonomy of
those who do not need our protection. My suggestions fall into the three
categories of questions that I mentioned earlier: What the law itself can
do to achieve this balance, what lawyers can do, and what each of us as
individuals can do.

B. What Can the Law Do?

Question #1: What can the law do? Let’s begin by taking a closer
look at the ramifications and potential unexpected consequences of to-
day’s push to use government intervention and law enforcement to stave
off the epidemic of elder financial abuse.

167 See Nina A. Kohn, Elder Empowerment as a Strategy for Curbing the Hidden
Abuses of Durable Powers of Attorney, 59 RuTtGeRrs L. Rev. 1, 27-29 (2006).

168 [4. at 27-28. Jessica Flanigan, Respect Patients’ Choices to Self-Medicate, CATO
UnBounp (July 10, 2017), https://www.cato-unbound.org/2017/07/10/jessica-flanigan/re-
spect-patients-choices-self-medicate.

169 Robert Preidt, What Makes Seniors Feel In Control?, DanL’s PHARMACY (Feb. 8,
2019), https://dahlspharmacy. com/patient-resources/article_modal/742137/what-makes-
seniors-feel-in-control (statement of Dr. Shevaun Neupert). Dr. Neupert is a co-author of
the study entitled “Predicting Control Beliefs in Older Adults: A Micro longitudinal
Study,” published in The Journals of Gerontology: Series B on January 12, 2019, available
at https://academic.oup.com/psychsocgerontology/advance-article/doi/10.1093/geronb/
gbz001/5288507.
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1. Mandatory Reporting Laws

First there are the reporting laws.17% As I mentioned, these laws
require certain individuals (called “mandatory reporters™) to report sus-
pected elder abuse to the state’s Adult Protective Services!’! unit or
other appropriate government authority. Mandatory reporters vary
from state to state but may include physicians,!”> mental health profes-
sionals,!'73 pharmacists,'7# clergy members,!”> and, in some states, even
lawyers.17¢ Upon receiving a report, the state’s Adult Protective Ser-
vices conducts an investigation and recommends a plan of action, which
may include bringing in law enforcement.177

These laws are modeled after state child abuse reporting laws.178
There is certainly merit in promoting the reporting of abuses and crimes

170 Every state has some form of elder abuse reporting law. STETson L. CTR. FOR
ExceLLENCE IN ELDER L., https://www.stetson.edu/law/academics/elder/home/media/
Mandatory-reporting-Statutes-for-elder-abuse-2016.pdf (providing a compilation of
states’ elder abuse reporting statutes).

171 «Adult Protective Services” has been described as “a social services program pro-
vided by state and/or local governments nationwide serving older adults and adults with
disabilities who are in need of assistance.” NAT'L ADULT PROTECTIVE SERV. AsS'N,
https://www.napsa-now.org/get-help/how-aps-helps/ (last visited May 5, 2020). Forms of
abuse may include physical, emotional, verbal, and sexual abuse. Exploitation can be
either financial or material in nature. Neglect can be caused by either a caregiver or can
be an individual’s inability to care for themselves due to physical or cognitive impair-
ments. See id. “Interventions provided by Adult Protective Services include, but are not
limited to, receiving reports of adult abuse, exploitation or neglect, investigating these
reports, case planning, monitoring and evaluation. In addition to casework services,
Adult Protection may provide or arrange for the provision of medical, social, economic,
legal, housing, law enforcement or other protective, emergency or supportive services.”
Adult Protective Services, NAT'L CTR. oN ELDER ABUSE, https://ncea.acl.gov/What-We-
Do/Practice/Intervention-Partners/APS-(1).aspx (last visited May 5, 2020) (hereinafter
NCEA, Adult Protective Services). For an overview of the development of adult protec-
tive services in the United States, see Nina A. Kohn, Second Childhood: What Child
Protection Systems Can Teach Elder Protection Systems, 14 STaN. L. & PoL’y REv. 175,
182-84 (2003).

172 See, e.g., ALA. CODE § 38-9-8 (2020).

173 See, e.g., ARk. CODE ANN. § 12-12-1708 (2020).

174 See, e.g., CoLo. REv. STAT. § 18-6.5-108 (2020).

175 See, e.g., CONN. GEN. STAT. § 17a-412 (2020).

176 See, e.g., ArR1z. REV. STAT. ANN. § 46-454 (2020).

177 NCEA, Adult Protective Services, supra note 171. A 2013 study of 71 cases of
elder abuse found that law enforcement was involved in 54% of the cases. Shelly L. Jack-
son & Thomas L. Hafemeister, How Do Abused Elderly Persons and Their Adult Protec-
tive Services Caseworkers View Law Enforcement Involvement and Criminal Prosecution,
and What Impact Do These Views Have on Case Processing? 25 J. ELDER ABUSE & NEG-
LECT 254 (2013).

178 Joseph W. Barber, The Kids Aren’t All Right: The Failure of Child Abuse Statutes
as a Model for Elder Abuse Statutes, 16 ELDER L. J. 107, 115-16 (2008); Nina A. Kohn,
Outliving Civil Rights, 86 Wasu. U. L. Rev. 1053, 1057 (2009).
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that still remain largely “hidden” from our society. The underlying pre-
sumption!”? of this type of law is that the victim will not report because
she is incapacitated or too vulnerable or essentially unable to take ac-
tion to protect herself. As already noted, older individuals are often per-
ceived as vulnerable, feeble, and in need of protection. For older
women, this perception is exacerbated by the widespread stereotyping
of women as “the weaker sex.” The government justifies its intervention
into the lives of these individuals under the theory of parens patriae,
which is the notion that the state is the “parent” of all its citizens and
thus should act when necessary to protect those who are unable to pro-
tect themselves.'8 The key concept underlying the parens patriae doc-
trine is the protection of vulnerable individuals. However, many of the
state mandatory reporting laws focus not on vulnerability but on status.
In other words, in many states, the mere fact that an individual has
reached a certain age (often age 60 or 65) results in that individual’s
activities being subject to the reporting laws.!8! These laws assume that
age and vulnerability are inextricably entwined.

These laws infantilize and objectify older individuals.!8? They as-
sume that all elders are in need of this well-meaning governmental pro-
tection. And the price that the elders pay for falling into this
undifferentiated class of older individuals could well be unwarranted in-

179 See Benjamin Pomerance, Finding the Middle Ground on a Slippery Slope, 16
Maro. BENEFITS & Soc. WELFARE L. REv. 439, 447 (2015); Barber, supra note 178, at
122-23; Jennifer Beth Glick, Protecting and Respecting Our Elders: Revising Mandatory
Elder Abuse Reporting Statutes to Increase Efficacy and Preserve Autonomy, 12 VA. J.
Soc. PoL’y & L., 714, 726 (2005).

180 “The state regarded as a sovereign; the state in its capacity as provider of protec-
tion to those unable to care for themselves.” Parens Patriae, BLack’s Law DICTIONARY
(10th ed. 2014) (second definition).

181 For example, CoLo. REv. STAT. § 18-6.5-102(2) (2020) includes in the definition
of “at-risk adult” (for whom reporting is required) “any person who is seventy years of
age or older;” ConN. GEN. STAT. § 17b-450(1) (2020) defines an “elderly person” (for
whom reporting is required) as “any resident of Connecticut who is sixty years of age or
older;” Ga. Cope ANN. § 30-5-3(6) (2020) defines “elder person” (for whom reporting is
required) as “a person 65 years of age or older.” It should be noted that some state
statutes do not blatantly pronounce that individuals of a certain age are in need of protec-
tion, but rather reach that result in a bit more round-about way. For example, South
Carolina defines a “vulnerable adult” as “a person eighteen years of age or older who has
a physical or mental condition which substantially impairs the person from adequately
providing for his or her own care or protection. This includes a person who is impaired in
the ability to adequately provide for the person’s own care or protection because of the
infirmities of aging including, but not limited to, organic brain damage, advanced age, and
physical, mental, or emotional dysfunction.” S.C. Cope Ann. § 43-35-10(11) (2020) (em-
phasis added). See Pomerance, supra note 179, at 475 (listing of these statutes).

182 See Kohn, supra note 178, at 1065-67 (describing the varying criticisms of
mandatory reporting laws and adding Professor Kohn’s own rights-based critique).
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tervention by the state into their private sphere of existence.!®3 Simply
put, under the laws of some states, I, Mary, at age 64, can “make up for
the sobriety of my youth”!84 by perhaps lending inappropriate amounts
of money to my adult son who is down on his luck, or, better still, buying
extravagant presents for my new boyfriend. However, if I wait a few
more months until my 65th birthday, my doctor, my psychologist, my
pastor, and in some states even my attorney are required to report me to
APS if my actions give any of these individuals “cause to believe” that I
am being exploited.!8> What might be the unintended consequences of
such a statute? I, at age 65, knowing that my judgement will be ques-
tioned (and perhaps even ridiculed) and that a well-meaning but overly
protective APS agent may soon be knocking at my door, may choose to
stop going to my doctor, stop talking with my therapist, stop seeking
counseling at my church, and even stop confiding in my lawyer. With
this in mind, my first suggestion is that the reporting statutes should stop
using age per se as a proxy for vulnerability.!8¢ There are statutes in
some states that do not have an age component in their reporting and
criminal statutes.!8” They use terms such as “vulnerable adult” and in-
deed the modern trend is to include not only those who are “elderly”
but also all vulnerable individuals who are over the age of 18.188

2. Criminal Statutes

The other type of state elder abuse statutes — the criminal statutes
— are not as effective as they could be because some of them allow
“stranger perpetrators” (such as those scammers and fraudsters who vic-
timized Sara Cochran) to use their very anonymity to absolve them from
guilt under the statute. For example, a District of Columbia statute en-

183 In a section of his article entitled “Prev