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Cochran: Feeney v. Massachusetts

COMMENT
FEENEY v. MASSACHUSETTS
CONSTITUTIONAL LAw-Sex Discrimination-Statute providing
veterans absolute preference in civil service employment violates
the equal protection clause of the fourteenth amendment. 451 F.
Supp. 143 (D. Mass. 1978), prob. juris. noted sub nom. Personnel
Adm'r of Mass. v. Feeney, 47 U.S.L.W. 3239 (U.S. Oct. 10, 1978)
(No. 78-233).
A conflict has emerged in the last decade between two large
segments of our society. Not a clash of black and white or of young
and old, this is a struggle between less likely opponents, veterans
and women: those who have fought and survived our wars to return to a society little concerned with their problems; and those,
more than half of our people, who have too long been relegated to
fighting for ill-paying work with little job security or chance to advance.
The federal government, every state, and some municipalities
have enacted statutes giving veterans some type of preference in
civil service employment; 1 yet, until recently, Congress restricted
the number of women in the armed forces to two percent of the
total force. 2 Absent opportunity to serve, there is no occasion to
serve well, to be honorably discharged, to be a veteran. Virtual
exclusion from service has meant, therefore, virtual exclusion from
preference under the statutes. Consequently, nonveteran females,

1. Fleming & Shanor, Veterans' Preferences in Public Employment: Unconstitutional Gender Discrimination?26 EMORY L.J. 13, 13-20 (1977).
2. Act of Aug. 10, 1956, ch. 1041, §§ 3209(b), 3215, 5410, 8208, 8215, 70A Stat. 1
(amended 1967) (current version at 10 U.S.C. §§ 3209(b), 3215, 8208, 8215 (1976)).
These statutes limited the number of women in each branch of the armed services
to two percent of the total force. The percentage of women now permitted is set at
the discretion of the secretary of each service, with the exception of the Army, which
still has a two percent limit on regular officers, warrant officers, and enlisted personnel. 32 C.F.R. § 580.4(b) (1977). For discussion of the restrictions on women in the
military, see Schlesinger v. Ballard, 419 U.S. 498 (1975).
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and certain other nonveterans defined by the statutes, 3 have been
attacking the preference as a denial of equal protection under the
4
fourteenth amendment.

The Supreme Court has yet to determine-in the context of
sex discrimination-the precise application of the equal protection

clause to veterans' preference statutes. 5 However, the Court's ruling in Washington v. Davis,6 that, given a facially neutral statute,
plaintiff must prove intent to discriminate, not mere adverse im-

pact, to establish an equal protection violation," poses a problem
for those who wish to challenge the veterans' preference. Arguably,
considered in isolation, a statute designed to benefit veterans is not
intended to discriminate against women, even if discrimination results. Washington left open the meaning of the intent requirement,
and the means by which intent is proved. 8 A strict interpretation
of the opinion prompts harsh results: 9 plaintiffs will seldom, if ever,
be able to demonstrate the subjective intent of those legislators
supporting the statute.' 0

Feeney v. Massachusetts,".decided by a three-judge district
court in Massachusetts, is the first decision to hold a veterans'
preference statute unconstitutional on sex discrimination grounds. 12
3. See, e.g., Russell v. Hodges, 470 F.2d 212 (2d Cir. 1972) (peacetime veteran); Feeney v. Massachusetts, 451 F. Supp. 143 (D. Mass. 1978), prob.jurs. noted
sub nom. Personnel Adm'r of Mass. v. Feeney, 47 U.S.L.W. 3239 (U.S. Oct. 10, 1978)
(No. 78-23 3) (female nonveteran); Fredrick v. United States, 507 F.2d 1264 (Ct. Cl.
1974) (war-service appointee).
4. U.S. CONST. amend. XIV, §1, which provides in pertinent part: "No State
shall.., deny to any person within its jurisdiction the equal protection of the laws."
5. But the Court is now deciding Feeney v. Massachusetts, 451 F. Supp. 143
(D. Mass. 1978), prob.juris. noted sub nom. Personnel Adm'r of Mass. v. Feeney, 47
U.S.L.W. 3239 (U.S. Oct. 10, 1978) (No. 78-233).
6. 426 U.S. 229 (1976).
7. Id. at 239. The alleged discrimination in Washington was racial, but the
holding is not limited to racial discrimination. See, e.g., Mieth v. Dothard, 418 F.
Supp. 1169 (M.D. Ala. 1976); Ballou v. State, Dep't of Civil Serv., 75 N.J. 365, 382
A.2d 1118 (1978).
8. See notes 124-134 infra and accompanying text.
9. See, e.g., Ballou v. State, Dep't of Civil Serv., 148 N.J. Super. 112, 372 A.2d
333 (Super. Ct. App. Div. 1977), affd, 75 N.J. 365, 382 A.2d 1118 (1978).
10. See notes 140-143 infra and accompanying text.
11. 451 F. Supp. 143 (D. Mass. 1978), prob. juris. noted sub nom. Personnel
Adm'r of Mass. v. Feeney, 47 U.S.L.W. 3239 (U.S. Oct. 10, 1978) (No. 78-233).
12. Id. The original decision in this case, entitled Anthony v. Massachusetts,
415 F. Supp. 485 (D. Mass. 1976), vacated mem., 434 U.S. 884 (1977), also declared
the statute unconstitutional. Anthony and a related action, Feeney v. Massachusetts,
were consolidated before trial, and the decision was reported as Anthony v. Massachusetts. However, it was vacated and remanded under the name of Massachusetts v.
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Feeney not only is an important development in the conflict between veterans and women, but also provides definition to Washington's nebulous intent requirement in a manner which eliminates
the harshest of otherwise probable results. More specifically,
Feeney provides a pragmatic approach to veterans' preference
challenges after Washington and prompts an analysis which may
provide litigators a practical guide for prosecuting these cases.
Before examining Feeney, underlying issues must be considered: the rationale for veterans' preference statutes; judicial
standards of review in equal protection cases; and the interrelation
of statutory purpose and judicial review. Feeney v. Massachusetts is
then examined; following this discussion, a method of analysis for
preference cases is proposed.
HISTORY OF THE VETERANS' PREFERENCE

Rationale for the Statutes
Since the nineteenth century, state and federal governments
have enacted laws granting preference to wartime veterans seeking public employment.1 3 Four primary justifications are advanced
for these statutes: (1) The government owes a debt to veterans who
serve their country during times of war; 14 (2) veterans should be
aided in relocation and rehabilitation because military service has
disrupted their lives; 15 (3) veterans are "likely to possess courage,
constancy, habits of obedience, and fidelity, which are valuable
qualifications for any public office holder"; 16 and (4) the preference
7
provides inducement for "young men" to join the armed services.'
Feeney, 434 U.S. 884 (1977) (mem.), for reconsideration by the district court in light
of Washington v. Davis, 426 U.S. 229 (1976).
13. See, e.g., Resolution of March 3, 1865, No. 27, 13 Stat. 571 (earliest federal
veterans' preference given); Act of June 3, 1884, ch. 320, § 14, 1884 Mass. Acts

346. A slightly later statute, Act of June 4, 1895, ch. 501, §§ 2, 6, 1895 Mass. Acts 618,
invalidated by Brown v. Russell, 166 Mass. 14, 43 N.E. 1005 (1896), gave an absolute

preference to a veteran who certified that he was qualified if he could produce affidavits attesting to his competency from three citizens of his choice. For the history
of the Massachusetts veterans' preference, see Hutcheson v. Director of Civil Serv.,

361 Mass. 480, 281 N.E.2d 53 (1972). See generally Fleming & Shanor, supra note 1,
at 13-20.
14. Koelfgen v. Jackson, 355 F. Supp. 243, 251 (D. Minn. 1972), aff'd mem.,
410 U.S. 976 (1973) (citation omitted).
15. Id. (citation omitted).
16. Id. (citation omitted).
17. Feinerman v. Jones, 356 F. Supp. 252, 259 n.3 (M.D. Pa. 1973) (three judge
court) (emphasis added).
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Prior to Feeney, courts regularly upheld the constitutionality
of statutes favoring veterans over nonveterans for public employment, 18 although a number of these courts suggested that such statutes might well produce adverse results. 19 One court noted that
"having been a veteran, within the meaning of the statute, in and
of itself, has little tendency to show that the applicant is specially
qualified to perform the duties of many of the offices to which the
civil service statutes and rules relate." 20 Another court pointed out:
"The public interest could well be adversely affected by a continual
promotion of less fit persons on the public pay roll by granting
preference of even 5% on promotional examinations .... "21
Nonetheless, the constitutionality of these statutes was not seriously questioned until the relatively recent cases in which sex
discrimination was asserted. 22 These cases have focused on the
statutory limitations which existed prior to 1967 on the number of
women in the armed services:2 3 limitations which have foreclosed
military service, and consequently veteran status, to all but a few
women. Thus, the governmental classification favoring veterans
over nonveterans is doubly discriminatory toward women, since no
24
more than two percent of the favored class can be female.
Assertions of sex discrimination as the basis for veterans' preference challenges increase, theoretically at least, the possibility
that a statute will be successfully attacked. Such discrimination im18. See, e.g., White v. Gates, 253 F.2d 868 (D.C. Cir.), cert. denied, 356 U.S.
973 (1958); State ex rel. Higgins v. Civil Serv. Comm'n of Bridgeport, 139 Conn. 102,
90 A.2d 862 (1952). But see Parrack v. Ford, 68 Ariz. 205, 203 P.2d 872 (1949) (statute
interpreted to allow preference for entrance examinations but not for promotional

examinations); Brown v. Russell, 166 Mass. 14, 43 N.E. 1005 (1896) (absolute preference allowing veteran to certify own qualifications held unconstitutional).
19. See, e.g., White v. Gates, 253 F.2d 868, 869 (D.C. Cir.), cert. denied, 356
U.S. 973 (1958); Koelfgen v. Jackson, 355 F. Supp. 243, 251 (D. Minn. 1972), aff'd

mem., 410 U.S. 976 (1973).
20. Brown v. Russell, 166 Mass. 14, 16, 43 N.E. 1005, 1006 (1896).
21. Parrack v. Ford, 68 Ariz. 205, 209, 203 P.2d 872, 874 (1949).
22. See, e.g., Feeney v. Massachusetts, 451 F. Supp. 143 (D. Mass. 1978), prob.
juris. noted sub nom. Personnel Adm'r of Mass. v. Feeney, 47 U.S.L.W. 3239 (U.S.
Oct. 10, 1978) (No. 78-233); Feinerman v. Jones, 356 F. Supp. 252 (M.D. Pa. 1973).

See also Koelfgen v. Jackson, 355 F. Supp. 243, 253 n.12 (D. Minn. 1972), affd
mem., 410 U.S. 976 (1973) (female plaintiffs only one of several groups bringing class
action; court consolidated all groups into one class designated nonveterans).
23. See note 1 supra.
24. Feeney v. Massachusetts, 451 F. Supp. 143, 145 (D. Mass. 1978), prob.

juris. noted sub nom. Personnel Adm'r of Mass. v. Feeney, 47 U.S.L.W. 3239 (U.S.
Oct. 10, 1978) (No. 78-233).
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plicates a standard of judicial review more stringent than that
25
applied to these statutes in the past.

Standards of Review
Traditionally, the Supreme Court has employed one of two
standards of judicial review in equal protection cases. Under this
discredited "two-tier"28 approach, 26 either the "strict scrutiny 2 7 or
"rational basis" test is used to judge the constitutionality
of a
statute. The stringent strict scrutiny standard is applied when a
classification created by a statute has a discriminatory impact on
a suspect class 29 or impinges on the exercise of a fundamental
25. See, e.g., Craig v. Boren, 429 U.S. 190 (1976) (statute establishing different
ages for purchase of beer by males and females found unconstitutional); Stanton v.
Stanton, 421 U.S. 7 (1975) (statute allowing divorced father to stop supporting daugh-

ter at earlier age than son struck down); Reed v. Reed, 404 U.S. 71 (1971) (statute
preferring males as administrators of estates ruled unconstitutional).
26. See generally Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307
(1976); San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1 (1973); L.
TRIBE, AMERICAN CONSTITUTIONAL LAW 994-1060 (1978).

27. As implied by the term itself, "strict scrutiny" means that the reasons for a
classification are subjected to the "most rigid scrutiny," and only "[piressing public
necessity" may justify curtailment of fundamental rights or the rights of a suspect class. Korematsu v. United States, 323 U.S. 214, 216 (1944). For the facts of
Korematsu, see note 32 infra. Accord, Dunn v. Blumstein, 405 U.S. 330, 338-42
(1972) (restrictions on right to vote or travel require compelling reason on part of
state); Loving v. Virginia, 388 U.S. 1, 11 (1967) (state had no overriding legitimate
purpose to justify statute forbidding marriage between blacks and whites). In applying strict scrutiny, the Court analyzes the government's reasons for its classification
and rejects such reasons as administrative efficiency which are outweighed by more
important personal rights. Shapiro v. Thompson, 394 U.S. 618 (1969). Cf. In re Griffiths, 413 U.S. 717 (1973) (state interest in high professional standards not overriding
reason to exclude all resident aliens from legal profession); Dunn v. Blumstein, 405
U.S. 330 (1972) (state interest in purity of ballot box or in assuring knowledgeability
of voters outweighed by right to vote).
28. See, e.g., Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 314
(1976); Dandridge v. Williams, 397 U.S. 471, 483-85 (1970). In his dissent in Murgia,
Justice Marshall notes that under this test a rational relation will almost always be
found and the statute upheld. Massachusetts Bd. of Retirement v. Murgia, 427 U.S.
307, 318-19 (1976) (Marshall, J., dissenting). Justice Marshall has expressed dissatisfaction with this "rigid" two-tier analysis and has proposed that the analysis shift
to what he believes the Court has really been doing: focusing on (1) the character
of the classification, (2) the relative importance of the government benefits denied,
and (3) the state interests asserted. Id. at 318 (Marshall, J., dissenting). See also
Beal v. Doe, 432 U.S. 438, 457-61 (1977) (Marshall, J., dissenting), for further discussion of his proposal.
29. The Supreme Court noted in San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1 (1973), "the traditional indicia of suspectness: the class is . . .
saddled with such disabilities, or subjected to such a history of purposeful unequal
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right30 by a delineated segment of the population. Proof that such
classification either is present on the face of the statute, or, if the
statute is neutral on its face, was enacted by the legislative branch
or applied by the executive branch with discriminatory intent, 31 is
necessary to trigger application of the strict scrutiny standard. Such
statutes are then presumed to discriminate invidiously, and held
unconstitutional unless supported by a "compelling governmental"
interest.32

Most classifications not involving fundamental rights or suspect
classes are upheld if there is merely a rational relation 33 between
a legitimate governmental purpose and the classification. Only if
the classification is wholly irrelevant to the governmental objective
and no facts can be reasonably conceived to justify it is the statute
34
struck down.
A majority of the Supreme Court has never held sex a suspect
class, 35 nor public employment a fundamental right. 36 However, in
the last few years the Court has become more sensitive to the

treatment, or relegated to such a position of political powerlessness as to command
extraordinary protection from the majoritarian political process." Id. at 28. See, e.g.,
Graham v. Richardson, 403 U.S. 365, 371-72 (1971) (alienage); Loving v. Virginia, 388
U.S. 1, 11 (1967) (race); Hernandez v. Texas, 347 U.S. 475, 477-78 (1954) (national
origin).
30. See, e.g., Roe v. Wade, 410 U.S. 113, 152 (1973) (right to privacy); Dunn v.
Blumstein, 405 U.S. 330, 336-37 (1972) (right to vote); Shapiro v. Thompson, 394 U.S.
618, 630-31 (1969) (right to travel).
31. The intent requirement stems from Washington v. Davis, 426 U.S. 229
(1976). See notes 100-108 infra and accompanying text.
32. Graham v. Richardson, 403 U.S. 365, 376 (1971). Justice Marshall, dissenting in Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 317 (1976) (Marshall, J., dissenting), pointed out that if a classification is subjected to strict scrutiny,
it is nearly always struck down. Id. at 319 (Marshall, J., dissenting). The only explicit
racial classification to withstand strict scrutiny was in Korematsu v. United States,
323 U.S. 214 (1944), affirming the conviction during World War II of a JapaneseAmerican who remained in "designated military areas," i.e. the West Coast, after a
military order was issued removing such persons to relocation camps.
33. See note 28 supra.
34. Craig v. Boren, 429 U.S. 190, 222 (1976) (Rehnquist, J., dissenting) (quoting
McGowan v. Maryland, 366 U.S. 420, 425-26 (1961)). Furthermore, legislatures are
presumed to have acted constitutionally. Id. (Rehnquist, J., dissenting) (quoting
McGowan v. Maryland, 366 U.S. 420, 425-26 (1961)); Schilb v. Kuebel, 404 U.S. 357,
364 (1971) (quoting McDonald v. Board of Election Comm'rs, 394 U.S. 802, 809
(1969)).
35. However, a plurality of the Court has held sex a suspect class. See Frontiero v. Richardson, 411 U.S. 677, 688 (1973) (plurality) (Brennan, J.).
36. See Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 313 (1976)
(no fundamental right to governmental employment).
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unique problems of sex discrimination. The Court has created an
intermediate standard in such cases which falls somewhere between strict scrutiny and minimum rationality. 3 7 The majority

has held that a classification based on sex is permissible if it serves
"important governmental objectives" and is "substantially" re-

lated to achievement of those objectives. 38 The government must
show a "convincing factual rationale" 3 9 for its classification which

goes beyond "archaic and overbroad generalizations" 40 concerning the roles of women. Since 1973 no statute that on its face dis-

criminates against women on the basis of sex has withstood consti41
tutional scrutiny by the Supreme Court.

Earlier Challenges to Veterans' Preferences
When a court employs the rational relation test, it is virtually
impossible to challenge the statute successfully. Granting veterans

a preference in public employment is conceivably related to a legitimate governmental purpose-rewarding them for past service and

helping them readjust to civilian life. Consequently, because the
37.

See Stanton v. Stanton, 421 U.S. 7, 13-17 (1975) (statute allowing divorced

father to stop supporting female child at earlier age than male child found unconstitutional under test espoused in Reed v. Reed, 404 U.S. 71, 76 (1971)); Weinberger
v. Wiesenfeld, 420 U.S. 636, 642-45 (1975) (provision of Social Security Act providing
survival benefits to widows but not widowers held unconstitutionally discriminatory
against female wage earners because it afforded them less protection for their survivors; Reed test applied); Reed v.Reed, 404 U.S. 71, 76 (1971) (statute preferring
males to females as administrators for estates held unconstitutional). See also F.S.
Royster Guano Co. v. Virginia, 253 U.S. 412 (1920): "The classification must be reasonable, not arbitrary, and must rest upon some ground of difference having a fair
and substantial relation to the object of the legislation, so that all persons similarly
circumstanced shall be treated alike." Id. at 415 (emphasis added). See generally L.
TRIBE, supra note 26, at 1060-97.
38. Craig v. Boren, 429 U.S 190, 197 (1976). For discussion of the intermediate or "middle-tier" test, see Yarbrough, The Burger Court and Unspecified
Rights: On Protecting Fundamental and Not-So-Fundamental "Rights" or "Interests" Through a Flexible Conception of Equal Protection, 1977 DUKE L.J. 143;
Note, The Search for a Standard of Review in Sex Discrimination Questions, 14
Hous. L. REv. 721 (1977). See generally Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307 (1976); Bice, Standards ofJudicial Review Under the Equal Protection and Due Process Clauses, 50 S.CAL. L. REv. 689, 689-707 (1977); Karst, The
Supreme Court 1976 Term, Foreword: Equal Citizenship Under the Fourteenth
Amendment, 91 HARV. L. REv. 1 (1977).
39. See Fortin v. Darlington Little League, Inc., 514 F.2d 344, 348 (1st Cir.
1975) (interpreting Supreme Court's intermediate standard).
40. Schlesinger v. Ballard, 419 U.S. 498, 508 (1975).
41. See, e.g., Stanton v. Stanton, 421 U.S. 7 (1975); Weinberger v. Wiesenfeld,
420 U.S. 636 (1975); Frontiero v. Richardson, 411 U.S. 677 (1973) (plurality).
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government was required to show only that the statute is rationally
related to its objectives, the Court of Claims in Fredrick v. United
States42 upheld the constitutionality of the Federal Veterans' Preference Statute. 4 3 Fredrick involved a challenge by a man who had
served in a civilian capacity during World War II under a War
Service Appointment. He was not covered by the statute, since it
was limited to active duty service personnel. The Court found that
it is rational for Congress to reward only active duty personnel
who had faced greater danger and withstood greater disruption of
their lives than war-service personnel.4
Use of the rational relation test in the veterans' preference
context was extended in Rios v. Dillman.45 In Rios the Fifth Circuit examined a statute which granted a preference for promotions
to veterans who had served in actual field duty during wartime,
but which denied the preference to war-time veterans who had not
served in the field. The court upheld the statute, finding it rationally related to a legitimate government objective: "El Paso could
reasonably conclude that those honorably discharged veterans who
performed field duty . . .are the ones most likely to have gained
whatever experience, discipline, and loyalty are determined to be
conducive to better performance as a public employee." 46
Even in cases challenging veterans' preferences for sex discrimination, where the standard of review employed was minimum
rationality, plaintiffs have fared no better. 4 7 Two reasons why
courts have used the rational relation test in sex discrimination
challenges are: (1) The intermediate test has evolved only over the
last few years, and some of these cases were decided before that
standard was formulated; 48 and (2) since on their face the statutes
do not discriminate on the basis of sex, courts have been reluctant
to find an invidious discrimination which would require application
42. 507 F.2d 1264 (Ct. Cl. 1974).
43. 5 U.S.C. §§ 3501, 3502 (1976).
44.
45.

507 F.2d at 1266-67.
499 F.2d 329 (5th Cir. 1974).

46. Id. at 333 (footnote omitted). For other cases using the minimum rationality
standard, see Johnson v. Robison, 415 U.S. 361 (1974) (statute held constitutional
when challenged by conscientious objector who had served in alternative civilian
service); Russell v. Hodges, 470 F.2d 212 (2d Cir. 1972) (preference upheld for wartime veterans when challenged by male peacetime veterans not covered by statute).
47. See, e.g., Feinerman v. Jones, 356 F. Supp. 252 (M.D. Pa. 1973); Ballou v.
State, Dep't of Civil Serv., 148 N.J. Super. 112, 372 A.2d 333 (Super. Ct. App. Div.
1977), aff'd, 75 N.J. 365, 382 A.2d 1118 (1978).
48. See, e.g., Feinerman v. Jones, 356 F. Supp. 252 (M.D. Pa. 1973); Koelfgen.
v. Jackson, 355 F. Supp. 243 (D. Minn. 1972), affd mer., 410 U.S. 976 (1973).
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of the substantial -relation, or convincing factual rationale,
49
standard.
If a statute is neutral on its face regarding sex, plaintiff must
show it is impermissibly discriminatory in its application before the
court will apply the intermediate standard of review. 50 In Feinerman v. Jones5 1 a three-judge United States District Court upheld
the constitutionality of a Pennsylvania statute5 2 which granted a preference to veterans for both initial appointment and promotional
examinations. The female plaintiff failed to argue that because the
statute, in application, unfairly discriminated against women, the intermediate standard should be applied. Instead, she asserted that
her right to be considered for public employment was a fundamen53
tal interest necessitating application of the strict scrutiny test.
The court rejected this argument and, because plaintiff conceded
that the statute was neutral on its face and offered no evidence to
prove that women were actually harmed by the preference, found
54
no invidious discrimination under the rational relation test.
5
Another federal district court in Koelfgen v. Jackson 5 held a
veterans' preference statute 56 constitutional in the framework of a
class action. The court combined all the classes bringing the suit
(nonveterans denied employment, those denied promotion, women limited in opportunity to serve by United States military regulations, members of reserve units, those rejected for service due to
physical reasons, and veterans who had already used their one-time
preference) into one class described as those nonveterans denied

49. See, e.g., Ballou v. State, Dep't of Civil Serv., 75 N.J. 365, 371-72, 382 A.2d
1118, 1121 (1978). The Ballou court failed to recognize that the discrimination need
not be facial. See notes 136-139 infra and accompanying text. A statute neutral on its
face does not expressly state any impermissible discrimination, yet the effect of the
statute may be equally discriminatory. For example, a hypothetical "neutral" federal
statute giving a preference to anyone registered to vote in 1870 draws on its face a
distinction only between registered voters and those not registered. However, the
real distinction is sex-based, since only women who lived in Wyoming were permitted to vote in 1870. This hypothetical statute would, in addition, discriminate on
the basis of race in certain states.
50. See Branch v. Du Bois, 418 F. Supp. 1128, 1132 (N.D. Ill. 1976) (threejudge court).
51. 356 F. Supp. 252 (M.D. Pa. 1973) (three-judge court).
52.

53.
54.
55.
56.
197.455

PA. STAT. ANN. tit. 51, §§ 492.1-.8 (Purdon 1969).

356 F. Supp. at 256, 258.
Id. at 261-62.
355 F. Supp. 243 (D. Minn. 1972), affd mem., 410 U.S. 976 (1973).
MINN. STAT. § 197.45 (1953) (current version at MINN. STAT. §§ 43.30,
(1975)).
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employment or promotion due to the veterans' preference statute. 5 7 The mandatory consolidation of their class with other, predominantly male classes precluded female plaintiffs limited in opportunity to serve by United States military regulations from
asserting that the intermediate standard should be applied: a charge
of sex discrimination was not applicable to the other groups. The
court found a rational relation in the classification of veterans versus

nonveterans and upheld the statute. 58
Conversely, in Anthony v. Massachusetts,59 the earlier deci-

sion in the Feeney case, the overwhelming exclusion of women
from certain civil service positions showed conclusively that the
state was invidiously discriminating against women, and the court

properly applied the intermediate test: the statute was declared
unconstitutional.

60

FEENEY V. MASSACHUSETTS

Anthony v. Massachusetts
In Anthony the controversy centered on four females who
claimed that the Massachusetts veterans' preference statute6 1 unconstitutionally discriminated against them because of their sex by
57. 355 F. Supp. at 247-48.
58. Id. at 254. Due to the type of class action involved, female plaintiffs could
not opt out of the class and bring a separate suit. See FED. R. Civ. P. 23(b)(2).
59. 415 F. Supp. 485 (D. Mass. 1976), vacated mem., 434 U.S. 884 (1977). For
the procedural history of this case, see notes 11 & 12 supra.

60. 415 F. Supp. at 495-96. Anthony's importance lies in its application of
the intermediate standard. The court did not discuss intent, since Anthony was

decided before Washington v. Davis, 429 U.S. 229 (1976).
61. MASS. GEN. LAWs ANN. ch. 31, § 23 (West Cum. Supp. 1977) (suspended
in 1976 until final judgment entered in Feeney v. Massachusetts, 451 F. Supp. 143
(D. Mass. 1978), prob.juris. noted sub nom. Personnel Adm'r of Mass. v. Feeney, 47
U.S.L.W. 3239 (U.S. Oct. 10, 1978) (No. 78-233)) provides:
The names of persons who pass examinations for appointment to any position classified under the civil service shall be placed upon the eligible lists
in the following order:(1) Disabled veterans as defined in section twenty-three A, in the order
of their respective standing; (2) veterans in the order of their respective
standing; (3) persons described in section twenty-three B in the order of
their respective standing; (4) other applicants in the order of their respective
standing .... A disabled veteran shall be retained in employment in preference to all other persons, including veterans.
MASS. GEN. LAws ANN. ch. 4, § 7 (West 1966) provides that a "veteran" shall be
any person, male or female, who served in wartime in the armed services, with certain restrictions as to time. Persons in classification (3) above are widows and
widowed mothers of veterans.
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preventing them from receiving civil service appointments. 62 In
Massachusetts an applicant for a permanent civil service appointment first takes an "examination" administered by the civil service
division. This examination consists of assigned scores determined
by the applicant's training and experience and, in addition, for certain positions, scores determined by a written test. 63 Upon passing
the examination, the applicant becomes an "eligible" and is placed
on the "eligible list" in the following order: (1) disabled veterans in
order of their scores, (2) other veterans in order of their scores, (3)
widows and widowed mothers of veterans in order of their scores,
and (4) all other eligibles in order of their scores. 64 This type of
statute is known as "absolute," meaning that veterans are placed at
the top of a list once they pass the examination, and the names of
nonveterans can never be placed above the names of veterans,
65
regardless of their respective scores.
When a vacancy opens in an agency covered by the Massachusetts civil service system, the agency notifies the civil service division, which then "certifies" several names, usually three, from the
top of the appropriate eligibles list. The agency then makes its appointment from among the certified names; it is not required to
choose the person with the highest point total.66
62. 415 F. Supp. at 487. The action was brought under 42 U.S.C. § 1983 (1966).
Named as defendants were the Commonwealth of Massachusetts, the division of
Civil Service, the Civil Service Commission, and the director of civil services. The
Commonwealth and the division were held not to be "persons" under 42 U.S.C. §
1983 (1966), and the complaints against them were dismissed. 415 F. Supp. at 487

n.2. Prior to the decision, the position of director of civil services was abolished and
the functions transferred to the Personnel Administrator of the Commonwealth. Act
of Aug. 13, 1974, ch. 835, 1974 Mass. Legis. Serv. 855 (West).
63. 415 F. Supp. at 488.
64. Id. (citing MASS. GEN. LAWS ANN. ch. 31, § 23 (West 1966)).
65. 415 F. Supp. at 488. See also MASS. GEN. LAws ANN. ch. 31, § 23 (West
Cum. Supp. 1977) (suspended in 1976 until final judgment entered in Feeney v. Massachusetts, 451 F. Supp. 143 (D. Mass. 1978), prob. juris, noted sub nom. Personnel
Adm'r of Mass. v. Feeney, 47 U.S.L.W. 3239 (U.S. Oct. 10, 1978) (No. 78-233)); N.J.
STAT. ANN. § 11:27-4 (West 1976). The other type of preference statute offers a point
bonus. Under this system, once a veteran has passed the civil service examination, a
set number of points, usually five or ten, are added to his score. Then the scores of
both veterans and nonveterans are listed numerically. See, e.g., 5 U.S.C. § 3309
(1976):
A preference eligible who receives a passing grade in an examination for
entrance into the competitive service is entitled to additional points above
his earned rating, as follows(1) a preference eligible under section 2108(3)(C)-(G) of this title-10
points; and
(2) a preference eligible under section 2108(3)(A) of this title-5 points.
66. 415 F. Supp. at 489.
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Plaintiffs argued that the veterans' preference statute effectively precludes women from the higher paid, more attractive positions. 67 The civil service division covered by the above-described
process contains sixty percent of all civil service positions, excludig only laborers, who are not required to take examinations. Most
women who received permanent appointments in the division from
1963 to 1973 were allocated to low-paying clerical positions for
which men do not traditionally apply. 68 Due to various federal statutes and regulations severely restricting the number of women permitted to serve in the armed forces, 6 9 in 1976, the year Anthony
was decided, only two percent of the veterans in Massachusetts
were women. 70 Therefore, as the Anthony court stated, "In practical application, the combination of federal military enrollment
regulations with the Veterans' Preference is a one-two punch that
absolutely and permanently forecloses, on average, 98% of this
state's women from obtaining significant civil service appoint7
ments." 1
An important distinction between Anthony and many other veterans' preference challenges is the oppressiveness of the Massachusetts statute. 72 Three of the plaintiffs (the "Anthony" plaintiffs)
were nonveteran attorneys who had applied for the permanent position of Counsel 1. 7 3 The statistics for Carol A. Anthony are representative of all three. She received a grade of ninety-four on the
civil service examination, which tied her for the highest score of
any applicant. 74 However, she was ranked fifty-seventh on the list
of eligibles behind fifty-six veterans, all men, fifty-four of whom
had lower scores than she. 7 5 After additional applications were
processed, the names of twenty more male veterans, nineteen of
whom received lower scores, were placed ahead of hers on the list,

67. Id. at 490.
68.

Plaintiff's Reply Memorandum at 4-7, Feeney v. Massachusetts, 451 F.

Supp. 143 (D. Mass. 1978), prob.juris. noted sub nom. Personnel Adm'r of Mass. v,
Feeney, 47 U.S.L.W. 3239 (U.S. Oct. 10, 1978) (No. 78-233). Of the permanent appointments made from 1963 to 1973, 43% were to women, although 56% of the
women who took the examination passed. Yet "[flew, if any, females have ever been
considered for the higher positions" in civil service. 415 F. Supp. at 498.
69. See note 1 supra.
70. 415 F. Supp. at 489.
71. Id. at 498.
72. Compare MASS. GEN. LAWS ANN. ch. 31, § 23 (West 1954) with, e.g., PA.
STAT. ANN. tit. 51, § 492.1-.8 (Purdon 1969).
73. 415 F. Supp. at 490-91.
74. Id. at 490.
75. Id.
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making her final position seventy-seventh. 7 6 Had it not been for a
temporary restraining order obtained by plaintiffs, the certification
process would have been completed, and Ms. Anthony would not
77
have been certified for any Counsel I position.
The fourth plaintiff, Helen B. Feeney, also a nonveteran, had
worked for the Commonwealth for twelve years before she was laid
off in 1975.78 In 1971 she took an examination for the position of
Assistant Secretary to the Board of Dental Examiners. 79 She received the second highest score, 86.68, but was ranked sixth behind five male veterans, four of whom received lower scores. 8 0
Consequently, since she was not among the top three, she was not
certified, and a male veteran with a score of 78.08 received the appointment. 8 ' In 1973 Ms. Feeney received a score of 92.32, the
third highest grade, on an examination for the position of Head
Administrative Assistant, Solomon Mental Health Center.8 2 By operation of the statute, she was ranked fourteenth behind twelve
male veterans, eleven of whom had lower scores, and therefore was
not certified.8 3 In 1974 Ms. Feeney took another test which was for
a group of forty-three positions of administrative assistants, and
the results were predictable. 8 4 Her grade of eighty-seven would
have tied her for seventeenth place; however, due to the operation
of the veterans' preference, she was ranked seventieth behind
sixty-four veterans, sixty-three of whom were men, and fifty of
whom had lower scores.8 5 Were it not for the temporary restraining order, those positions would have been filled, in all probability, by applicants other than Ms. Feeney.8 6
76. Id.
77. Id. The temporary restraining order, entered November 4, 1974, prohibited
defendants from making or preparing to make recommendations for any of the positions which plaintiffs had applied for, pending the outcome of the litigation.
78. Id. at 491-92.
79. Id. at 492.
80. Id.
81. Id.
82. Id. Of the 19 eligibles, four were women. None of the women received the
preference, but 12 of the 15 men did (80%). Three of the four women would have
been in the top 12 places but for the preference; due to the preference, all 12 top
places were occupied by male veterans. Id. at 498.
83. Id. at 492.
84. Id.
85. Id. Of the 41 women on the list, one (2.5%) received the preference; 37
were ranked below male veterans with lower scores. Of the 135 eligible men, 63
(47%) qualified for the preference. If not for the preference, nearly 40% of the women would have been in the top third of the list, which, with the exception of one
woman, is now comprised entirely of men. Id. at 498.
86. Id. at 492. When only one position is open the top three eligibles are cer-

Published by Scholarly Commons at Hofstra Law, 1978

13

HOFSTRA
LAW
REVIEW
Hofstra
Law
Review,
Vol. 7, Iss. 1 [1978],[Vol.
Art. 7:
10215

While the case was under consideration, the Massachusetts
legislature passed an amendment which removed all legal positions
from the provisions of the civil service law.8 7 Therefore, since the
veterans' preference statute no longer applied to the Anthony
plaintiffs, their case was moot.8 8 In Ms. Feeney's case, however,

the court found that, while the veterans' preference was not enacted for the purpose of barring women from civil service positions, the impact of the statute given the restrictive federal enlistment regulations made the statute "anything but an impartial,
neutral policy of selection." 9 Instead, Massachusetts deliberately had sought to aid a clearly identifiable group of its citizens,
veterans, by allowing them "an absolute and permanent preference
in public employment." 90 At the same time, Massachusetts had absolutely and permanently disadvantaged another clearly identifiable
group, its women. 91 Applying an intermediate "convincing factual
rationale" test, the court found that the purpose of the preference,
assisting veterans, was legitimate and rational, but that the means
chosen by the state with its disastrous negative effect on women
rendered the statute unconstitutional.92 Other means were available to Massachusetts, such as a point system or a time limit on
exercising the preference. 93 On balance, therefore, the state's objectives, rewarding veterans and encouraging enlistment, were not
important enough to outweigh the absolute and permanent exclusion from most higher civil service positions of a group (women)
94
entitled to equal protection of the laws.
Judge Murray, dissenting in Anthony, argued that the case
does not involve sex discrimination since the statute facially distinguishes only between veterans and nonveterans, each class containing both males and females.9 5 He therefore would have applied
only the rational relation test, and finding a rational purpose,
tiffed. However, when more than one position is available, the number certified is
considerably smaller than three per position. Feeney v. Massachusetts, 451 F. Supp.
at 155 n.8 (Murray, J., dissenting).
87. 415 F. Supp. at 492; Act of Apr. 17, 1975, ch. 134, 1975 Mass. Acts 101
(amending MAss. GEN. LAws ANN. ch. 31, § 5 (West 1966)).
88. 415 F. Supp. at 493.
89. Id. at 495.
90. Id. at 496.
91. Id.
92. Id. at 496-99.
93. Id. at 499.
94. Id.
95. Id. at 503-04 (Murray, J., dissenting).
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would have upheld the statute. 96 Judge Murray also asserted that
courts have a responsibility to use restraint in judging the validity
of state legislation and to remember that the issue "is not whether
the statute could have been drafted more wisely, but whether the
lines chosen by the... Legislature are within constitutional limita97
tions."
The Commonwealth appealed the decision to the Supreme
Court, which vacated and remanded in a memorandum decision 9
for the district court to reconsider its finding in light of the Supreme Court's subsequent decision in Washington v. Davis.99
Washington v. Davis
Washington deals with the validity of a personnel test administered to applicants for positions as police officers in the District of
Columbia. Plaintiffs, black applicants, charged that the test discriminates against blacks because it excludes a disproportionately
high number of black applicants and bears no relation to job performance. 10 0 The district court found that, while a higher number
of blacks than whites fail the test, the police department intended
no discrimination, as it actively and successfully recruited black officers. The court determined that the proportion of blacks on the
police force who were recruited since 1969 substantially equaled
the proportion of blacks in the general area, and found the test
reasonably related to requirements for the police training program.' 0 ' Therefore, the district court held that the test violates
neither the due process clause of the fifth amendment, 10 2 section
1981 of Title 42 of the United States Code,' 0 3 nor section 1-320 of
96.

Id. at 506-07 (Murray, J.,dissenting).

97. Id. at 502-03 (Murray, J., dissenting) (quoting Kahn v. Shevin, 416 U.S. 351,
356 n.10 (1974)) (ellipsis in original).
98. Massachusetts v. Feeney, 434 U.S. 884 (1977) (mem.). 28 U.S.C. § 1253
(1976) provides for direct appeal to the Supreme Court from decisions of three-judge
district courts granting or denying an interlocutory or permanent injunction. It is
interesting to note that the attorney general of Massachusetts appealed the case over
the objections of the named defendants, and despite an amicus curiae brief in opposition to the appeal filed by the Secretary of Administration and Finance "'with the
knowledge and approval of the Governor.' " Jurisdictional Statement for Appellant at
8-9, Personnel Adm'r of Mass. v. Feeney, prob. juris. noted, 47 U.S.L.W. 3239 (U.S.
Oct. 10, 1978) (No. 78-233).
99. 426 U.S. 229 (1976).
100. Id. at 232-33.
101. Id. at 235.
102. U.S. CONST. amend. V, which provides in pertinent part: "No person shall
...be deprived of life, liberty, or property, without due process of law .
103. 42 U.S.C. § 1981 (1976) provides:
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the District of Columbia Code. 10 4
The Court of Appeals for the District of Columbia Circuit reversed this decision on constitutional grounds, holding that the district court's finding of no discriminatory intent is irrelevant and
that disproportionate impact alone is sufficient to establish a constitutional violation. 10 5 The Supreme Court reversed the District of
Columbia Circuit, asserting that in constitutional questions, "[O]ur
cases have not embraced the proposition that a law or other official
act, without regard to whether it reflects a racially discriminatory
purpose, is unconstitutional solely because it has a racially disproportionate impact."' 0 6 While this language seemingly can be interpreted to require more than proof of disproportionate impact, no
matter how great, there is other language in the opinion which
suggests that impact alone may go far in proving intent:
This is not to say that the necessary discriminatory racial purpose
must be express or appear on the face of the statute, or that a
law's disproportionate impact is irrelevant in cases involving
Constitution-based claims of racial discrimination. A statute,
otherwise neutral on its face, must not be applied so as invidiously to discriminate on the basis of race.
Necessarily, an invidious discriminatory purpose may often
be inferred from the totality of the relevant facts, including the
fact, if it is true, that the law bears more heavily on one race

All persons within the jurisdiction of the United States shall have the same

right in every State and Territory to make and enforce contracts, to sue, be
parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white
citizens, and shall be subject to like punishment, pains, penalties, taxes,
licenses, and exactions of every kind, and to no other.
104. Davis v. Washington, 348 F. Supp. 15, 17-18 (D.D.C.), rev'd, 521 F.2d 956
(D.C. Cir. 1975), rev'd, 426 U.S. 229 (1976). D.C. CODE § 1-320 (1973) provides:
In any program of recruitment or hiring of individuals to fill positions in the
government of the District of Columbia, no officer or employee of the government of the District of Columbia shall exclude or give preference to the
residents of the District of Columbia or any State of the United States on the
basis of residence, religion, race, color, or national origin.
105. Davis v. Washington, 521 F.2d 956, 959-65 (D.C. Cir. 1975), rev'd, 426 U.S.
229 (1976).
106. 426 U.S. at 239 (emphasis in original). The Court noted that the court of
appeals had incorrectly applied the standard used in cases brought under Title VII of
the Civil Rights Act of 1964,42 U.S.C. §§ 2000e to 2000e-17 (Supp. V 1975). This standard does not require proof of intent. 426 U.S. at 238. For analysis of the Title VII standard, see, e.g., Albemarle Paper Co. v. Moody, 422 U.S. 405, 422-23 (1975); Griggs
v. Duke Power Co., 401 U.S. 424, 432 (1971).
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than another. It is also not infrequently true that the discriminatory impact - . . may for all practical purposes demonstrate unconstitutionality because in various circumstances the
10 7
discrimination is very difficult to explain on nonracial grounds.

Justice Stevens, concurring, further qualified the majority's
language concerning the requirement of intent:
Frequently the most probative evidence of intent will be objective evidence of what actually happened rather than evidence
describing the subjective state of mind of the actor. For normally
the actor is presumed to have intended the natural consequences
of his deeds. This is particularly true in the case of governmental
action which is frequently the product of compromise, of collec-

tive decisionmaking, and of mixed motivation.

08

Thus, under the Washington analysis, the Anthony decision
can stand only if the legislature intended to discriminate when it
enacted the preference statute. However, it remained to cases following Washington to delineate more clearly Washington's intent
requirement.
Feeney v. Massachusetts
On remand, the district court again found the veterans' preference statute unconstitutional. 10 9 Analyzing the evidence, the
court held the legislature chargeable with knowledge of the readily
foreseeable effects the statute would inevitably cause, a primary
reason for the court's finding of intent."110 Moreover, the court
distinguished Feeney from Washington in that Washington involved
a neutral procedure, while the statute in Feeney was " 'anything
but ...

neutral.' "1"

107. 426 U.S. at 241-42 (citation omitted). The case cited, Yick Wo v. Hopkins,
118 U.S. 356 (1886), overturned a San Francisco ordinance which required all
operators of laundries in wooden buildings to obtain permits. At that time, 90% of
the city's buildings were made of wood. Permits were denied to all 200 Chinese
who applied for them, but were given to 80 out of 81 Caucasians who applied. Id. at
374.
108. 426 U.S. at 253 (Stevens, J., concurring) (emphasis added).
109. Feeney v. Massachusetts, 451 F. Supp. 143, 144 (D. Mass. 1978), prob.
juris. noted sub nom. Personnel Adm'r of Mass. v. Feeney, 47 U.S.L.W. 3239 (U.S.
Oct. 10, 1978) (No. 78-233). The Massachusetts Legislature passed an interim statute,
Act of June 24, 1976, ch. 200, 1976 Mass. Acts 212, which suspended operation of
MASS. GEN. LAWs ANN. ch. 31, § 23 (West Cum. Supp. 1977), pending the outcome
of Feeney on appeal. The interim statute provides a modified point preference for
veterans. 451 F. Supp. at 144 n.4.
110. 451 F. Supp. at 146-50.
111. Id. at 147 (quoting Anthony v. Massachusetts, 415 F. Supp. 485, 495 (D.
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The court found evidence of intent in three areas: (1) The
legislature must have known of the longstanding restrictions on
opportunities for women in the military and must have been aware
of the inevitable consequences of the preference given these restrictions; 12 (2) the legislature knew that the veterans' preference statute bore no relation to job performance; 1 3 and (3) statistical evidence showed a stark pattern of exclusion of women from
civil service. 1 14 The legislative motive to benefit veterans was
combined with an intent to do so by subordinating employment opportunities for women, an unconstitutional means. 115
Judge Campbell, concurring, distinguished Feeney from
Washington by pointing out the inevitability of the exclusionary
impact inherent in the veterans' preference. 116 It was not inevitable, under the facts of Washington, that fewer blacks than whites
would pass the entrance examination; blacks could exert extra effort
and obtain more education, thus increasing the number who could
succeed on the test. 117 On the other hand, the veterans' preference
statute favored an already established -class which was ninety-eight
percent male and which, because only war-time service counted for
eligibility, could not be expanded unless another war occurred. 118
Thus, since no additional women could become members of the
class regardless of their efforts, the preference inevitably excluded
them from civil service. Judge Campbell asked, "Where a law's
consequences are that inevitable, can they meaningfully be described as unintended?" 11 9
Judge Murrary, again dissenting, restated his belief that the
statute was facially neutral since it distinguished between veterans
and nonveterans. 120 He asserted that the evidence presented by
plaintiff constituted only evidence of impact, not of discriminatory
"motive."'12 1 He argued, without authority, that the foreseeable conMass. 1976), vacated mem., 434 U.S. 884 (1977)). See note 49 supra. The court also
found no showing by the state of affirmative efforts to recruit women, unlike the
police department's efforts to recruit blacks in Washington, 426 U.S. at 235, nor of a
recent rise in the number of female appointees. 451 F. Supp. at 149.
112. 451 F. Supp. at 148.
113. Id.
114. Id. at 148-50. The court also pointed to other, less drastic, means available
and the repeal of the single-sex lists as indicating awareness of intent.
115. Id. at 150.
116. Id. at 151 (Campbell, J., concurring).
117. Id. (Campbell, J., concurring).
118. Id. (Campbell, J., concurring).
119. Id. (Campbell, J., concurring) (emphasis in original).
120. Id. at 152-53 (Murray, J.,
dissenting).
121. Id. at 153-56 (Murray, J., dissenting) (emphasis added).
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sequences doctrine must yield to principles of federalism whenever
the two conflict.1 2 2 Recent cases which discuss the foreseeable consequences doctrine do not support this proposition.123
Washington v. Davis mandates that discrimination be intentional to be unconstitutional, although the Court observed several
times in that decision that impact can constitute important and
sometimes critical evidence of legislative intent.1 24 As Justice Stevens pointed out in his concurring opinion, it is unrealistic to require evidence of actual discriminatory subjective intent of the
legislature. 125 The majority, nevertheless, was emphatic throughout
the opinion in its requirement of purposeful discrimination, yet, at
the same time, limited its discussion of how this purposefulness is
to be proved.
The Supreme Court's later decision in Village of Arlington
Heights v. Metropolitan Housing Development Corp.126 represents
an attempt to provide guidelines for resolving the ambiguities left
by Washington. In Arlington Heights, plaintiff, a nonprofit developer, alleged racial discrimination in defendant's denial of a rezoning application.' 2 7 Plaintiff alleged that its rezoning application to build low income housing was denied to keep blacks out
of a predominantly white Chicago suburb.1 28 The Court found,
however, that the village had denied rezoning only to preserve
property values and to support its zoning policy of single-family
dwellings.' 29 The opinion lists a number of factors which demonstrate intent.' 30 Although these factors were not applicable to the
facts of Arlington Heights,'3 1 the decision is important as a
threshold interpretation of how Washington should be applied.
Analyzing Washington's intent rule, the Court indicated that a dis122. Id. at 155 (Murray, J., dissenting).
123. See notes 162 & 163 infra and accompanying text.
124. 426 U.S. at 241-42; accord, id. at 253-54 (Stevens, J., concurring).
125. Id. at 253 (Stevens, J., concurring).
126. 429 U.S. 252 (1977).
127. Id. at 254. The property for which a variance had been requested
was zoned single-family, as was all surrounding property. Plaintiff asked that it be
rezoned for multiple-family housing. However, the property did not conform to the
village's policy of using multiple-family housing primarily as a buffer between commercial or manufacturing areas and single-family zones. Id. at 268.
128. Id. at 254-55.
129. Id. at 269-70.
130. Id. at 267-68. These factors are: impact, historical background of the decision (including the specific sequence of events leading up to the decision, departures from the normal procedural sequence, and substantive departures from the
normal system), and legislative history.
131. Id. at 269-70.

Published by Scholarly Commons at Hofstra Law, 1978

19

HOFSTRA
LAW
REVIEW
Hofstra Law
Review,
Vol.

7, Iss. 1 [1978],(Vol.
Art.7:10215

criminatory purpose need not be the sole or even the primary purpose of the legislature in enacting the statute.1 32 However, this
language belies the results in Arlington Heights, which suggests that
Washington can indeed give rise to harsh results.
Feeney v. Massachusetts is a much-needed, further interpretation of Washington v. Davis which ameliorates the potential harshness of the Supreme Court's holding in that decision. Feeney
applies Washington, giving not only meaning to the intent requirement, but heart as well. The Feeney court, having concluded
that the intent requirement was satisfied, then applied the intermediate test 3 3 and determined that the statute was unconstitutional.' 34 The implications for future challenges to the preference
are significant. A female plaintiff must show statistically that the
preference has harmed her because of her sex. This evidence will
serve two purposes: (1) constitute a foundation for proof of intent
and (2) show the court that there is a sex-based question requiring use of the intermediate test.
ANALYSIS AFTER FEENEY
The key for future plaintiffs in veterans' preference cases is
amassing evidence: impact statistics, legislative history, and any
other facts tending to prove legislative intent. At a minimum plaintiff must establish statistics showing the preference's severe impact
on her and, in addition, provide evidence from at least one other
category listed below. 135 The analysis should follow the following
general guidelines.
Is the Statute Discriminatory?
The classifications set up by these statutes almost surely will
not use words pertaining to sex: 136 The statutes will not be discriminatory on their faces; Washington v. Davis will apply.13 7 A
132. Id. at 265.
133. 451 F. Supp. at 151.

134. Id. at 145.
135.

See notes 147-170 infra and accompanying text.

136. See, e.g., MASS. GEN. LAws ANN. ch. 31, § 23 (West Cum. Supp. 1977)
(suspended in 1976 until final judgment entered in Feeney v. Massachusetts, 451 F.
Supp. 143 (D. Mass. 1978), prob. juris. noted sub nom. Personnel Adm'r of Mass. v.
Feeney, 47 U.S.L.W. 3239 (U.S. Oct. 10, 1978) (No. 78-233)).
137. Arguably, however, given the almost total exclusion of women from military service, see text accompanying notes 69 & 70 supra, the word "veterans" should be
defined as honorably discharged male members of the armed forces. If so, the Washington intent problem is elided: The statute makes a sex-based classification on its
face and middle-level scrutiny is in order.
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facially neutral statute may not be applied in a way which invidiously discriminates. 1 3 8 Consequently, plaintiffs must demonstrate that the veterans' preference is not really a neutral classification as applied to them or to their class. Undoubtedly, statistics
proving that the preference operates to exclude women will help to
establish that it is not neutral. By showing that the preference is
inherently discriminatory to women due to the incorporation into
the statute of laws strictly limiting the number of women in the
armed services, 139 plaintiffs should be able to establish that the
classification is discriminatory.

If the Statute Is Discriminatory, Was this
DiscriminationIntentional?
The "intent" rule does not require proof of "malicious or odious intent."'140 To require direct proof of subjective motive "would
border on the impossible": 14 1 action taken with knowledge that the
142
consequences are substantially certain should be sufficient.
Moreover, as the Court suggested in Arlington Heights, Washington does not require that the discriminatory purpose be the primary one. 143 It would be impossible to determine the precise
weight legislators gave to each factor they considered in passing
legislation.
There is little difference between subjectively wishing to cause
harm, and indifference as to whether the harm occurs. 144 There138. Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886). See note 107 supra.
139. See 415 F. Supp. at 489-90.
140. Keyes v. School Dist. No. One, 303 F. Supp. 279,286 (D. Colo. 1969), vacated
on other grounds, 413 U.S. 189 (1973); see also RESTATEMENT OF TORTS § 500,
comments f & g at 1296 (1944).
141. Penick v. Columbus Bd. of Educ., 429 F. Supp. 229, 255 (S.D. Ohio 1977).

See also Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406, 421 (1977) (Stevens, J.,
concurring): "The relevant finding of intent . . .necessarily depends primarily on
objective evidence concerning the effect of the Board's action, rather than the subjective motivation .... "
142. Cf. Keyes v. School Dist. No. One, 303 F. Supp. at 286 (such action is
equivalent to willful, i.e., intentional, action); accord, NLRB v. Great Dane Trailers,
Inc., 388 U.S. 26, 33 (1967); NAACP v. Lansing Bd. of Educ., 559 F.2d 1042, 1046-47
(6th Cir. 1977); Feeney v. Massachusetts, 451 F. Supp. 143, 151 (D. Mass. 1978),
prob. juris. noted sub nor. Personnel Adm'r of Mass. v. Feeney, 47 U.S.L.W. 3239
(U.S. Oct. 10, 1978) (No. 78-233).
143. 429 U.S. at 265. Although the Arlington Heights Court offered some
guidelines for finding intent to discriminate, see note 130 supra, the only evidence of
intent in Arlington Heights itself was a showing of some impact, and even that evidence was rebutted by defendant. Id. at 269-70.
144.

1 BISHOP, CRIMINAL LAW § 20 (9th ed. 1930). See Note, A Rationale of

Mens Rea, 52 HARV. L. REv. 905, 911 (1939). See also United States v. Murdock, 290
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fore, the Feeney court found that the state's motive was to benefit
its veterans, but its intent was to do so by subordinating the opportunities of women, with the "inevitable consequences of discriminating" against women.1 45 A "salutary motive' 46 cannot justify an
intention to discriminate.
The following factors can assist in determining discriminatory
intent: (1) impact, as "an important starting point;"'14 7 (2) foreseeability of the results; 148 (3) legislative history; 149 and (4) historical

context in which the statute was enacted.' 5 0
The evidence used to establish impact will constitute the fundamental, but not entire, justification for a finding of intent 5 1 in
the context of veterans' preference cases. Given courts' reluctance,
and perhaps inability, to accept impact as the sole evidence of intent following Washington and Arlington Heights, 52 it is crucial
that the statistics manifest a substantial exclusion for impact to constitute evidence of intent. Impact can be established by extensive
statistics showing, as Ms. Feeney demonstrated,1 53 the overU.S. 389, 394 (1933) (meaning of "willfully" is "intentional, or knowing, or voluntary,
as distinguished from accidental").
145. 451 F. Supp. at 140-50.
146. Id. at 150. Thus Judge Murray's distinction between motive and intent is
seemingly irrelevant. Id. at 156 n.9.
147. 429 U.S. at 266. See text accompanying notes 107 & 108 supra.
148. Washington v. Davis, 426 U.S. 229, 253 (1976) (Stevens, J., concurring);
NAACP v. Lansing Bd. of Educ,, 559 F.2d 1042, 1046-47 (6th Cir. 1977); Penick v.
Columbus Bd. of Educ., 429 F. Supp. 229, 252-55 (S.D. Ohio 1977).
149. 429 U.S. at 267. Other factors noted by the Arlington Heights Court would
probably not be applicable to veterans' preference cases. These are substantive departures from the normal course of events; the specific sequence of events leading
up to the decision; and departures from normal procedures. The Court stated that the
list was not exhaustive. Id. at 268. As to the first factor, however, see text accompanying notes 166-169 infra.
150. See 429 U.S. at 167.
151. See Brennan v. Armstrong, 433 U.S. 672, 674 n.3 (1977) (per curiam) (Stevens, J., dissenting). Justice Stevens noted that the court of appeals had correctly
construed Washington as holding that purpose may be inferred "from 'the totality of
the relevant facts,' which may include discriminatory impact." Id. (Stevens, J., dissenting) (quoting Armstrong v. Brennan, 539 F.2d 625, 633-34 (quoting Washington
v. Davis, 426 U.S. 229, 242 (1976))).
152. See e.g., Bannerman v. Dep't of Youth Auth., 436 F. Supp. 1273 (N.D. Cal.
1977). It should be noted that in certain cases impact can constitute the sole evidence of intent. Castanada v. Partida, 430 U.S. 482 (1977) (grand jury selection procedure permitting discretion in selection of grand jurors held racially discriminatory
as applied). However, that Castanada involved discriminatory application of a facially neutral statute by an executive authority may limit any precedential value Castanada might have for veterans' preference challenges, which involve enactment of a
facially neutral statute by a legislative authority.
153. Anthony v. Massachusetts, 415 F. Supp. 485, 491-92, 497-98 (D. Mass.
1976), vacated mei., 434 U.S. 884 (1977).
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whelming exclusion of her class. In Mieth v. Dothard,154 a sex discrimination case decided after Washington, plaintiff successfully
challenged a height and weight requirement for state troopers.
The evidence offered consisted primarily of extensive statistics
showing that almost all women would be excluded by the requirements.15 5 Proof that the director felt women should not be troopers
and that women in fact were not recruited comprised enough
56
supplementary evidence to show intent. 1
The second factor, foreseeability of the results, will undoubtedly also play an important role in these cases. The principle that
"normally the actor is presumed to have intended the natural consequences of his deeds"'15 7 should apply to a legislature establishing
a preference for veterans while fully aware of the historical two
percent limitation on women in the military.' 5 8 Particularly in
cases such as Feeney, where the preference is absolute and alternatives with a less drastic impact on women are available, 159 the
conclusion is inevitable that an intent of the legislature was to
exclude women from the better civil service positions. Since the
impact of the preference on women was clearly foreseeable, exclusion of women must have been one of the purposes, even if not the
primary purpose, of the legislature. Justice Stevens' observation
about foreseeabiity in Washington160 was intended to "suggest that
the line between discriminatory purpose and discriminatory impact
is not nearly as bright, and perhaps not quite as critical, as the
reader of the Court's opinion might assume. ' 16 1 These comments
were quoted favorably in NAACP v. Lansing Board of Education, 16 2 a school desegregation case finding intentional discrimination from extensive objective evidence and proof that the probable
and foreseeable result of the school board's actions was discrimination.163 Correspondingly, in the context of veterans' preference stat-

154. 418 F. Supp. 1169 (M.D. Ala. 1976).

155. Id. at 1173, 1180.
156. Id.
157.
158.

Washington v. Davis, 426 U.S. 229, 253 (1976) (Stevens, J., concurring).
See note 1 supra.

159. 451 F. Supp. at 150. See text accompanying notes 92 & 93 supra.
160.

426 U.S. at 253 (Stevens, J., concurring); see text accompanying note 108

supra.
161. 426 U.S. at 254 (Stevens, J., concurring).
162. 559 F.2d 1042 (6th Cir.), cert. denied, 434 U.S. 997 (1977).
163. Id. at 1046-48. See also United States v. Texas Educ. Agency, 532 F.2d
380, 388-90 (5th Cir. 1976) (incorporating into school desegregation law tort doctrine

of foreseeable consequences), vacated, Austin Independent School Dist. v. United
States, 429 U.S. 990 (1977) (application of foreseeable results doctrine not ques-
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utes, plaintiff will need to show the extent of exclusion which is
predictable and foreseeable when the statute was enacted, based on
the particular statutory scheme involved. The court should impute
to the legislature knowledge of past military restrictions on female
enlistment.
Evidence of impact and foreseeability should, in some cases,
constitute sufficient evidence of intent. However, since courts
are reluctant to interfere in what they regard as legislative matters, a plaintiff will be more likely to prove intent if she can find
evidence from one or more of the following categories.
Legislative history is the third element which must be considered in veterans' preference challenges. Recorded comments of
legislators, made when the preference statute was under consideration, and other statements of intent contained in committee reports
and other legislative material, may aid plaintiffs in showing that
virtual elimination of women from civil service employment is purposeful. Moreover, the preference statute may itself contain elements giving rise to a strong inference of intent. In Massachusetts,
"female jobs" were excluded from operation of the statute. 6 4 This
clearly establishes, as the court in Feeney found, that the legislature
was aware of the adverse consequences which the statute would
have for women. 165 In 1971 the legislature repealed the statutory
single-sex lists. 166 Although the state claimed that this action eliminated the final vestiges of sex discrimination from civil service, 16 7
on examination it is clear that this action instead made all positions
in civil service subject to the veterans' preference statute.' 68
As indicated, the "single-sex" lists were originally adopted by
the legislature precisely because it was aware of the adverse effects
the preference statute would have on women. The legislature must
tioned, but desegregation order too sweeping for degree of intent proved); Penick v.
Columbus Bd. of Educ., 429 F. Supp. 229, 251-55 (S.D. Ohio 1977) (law presumes

actor to intend natural and probable consequences of actions). But see United States
v. City of Chicago, 549 F.2d 415 (7th Cir. 1977), and Guardians Ass'n of the New
York City Police Dep't, Inc., v. Civil Serv. Comm'n, 431 F. Supp. 526 (S.D.N.Y.
1977) (both cases rejecting foreseeability test). In each of these cases plaintiffs tried
but failed to show extensive evidence of foreseeability. In Guardians defendant offered rebuttal proof of affirmative action in hiring blacks and Hispanics. Moreover,
both cases involved practices neutral as to race and Guardians involved practices
neutral as to sex as well.
164. See 451 F. Supp. at 148 n.9.
165. Id.
166. Act of Apr. 22, 1971, ch. 219, 1971 Mass. Acts 108.
167. 451 F. Supp. at 148 n.9.
168. See id.
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thus be charged with more than knowledge of the impact of the statute on women at the time of enactment. By 1971 the adverse effects of the preference on women in the civil service system were
apparent, and the legislature must be charged with this knowledge
as well. Given that (1) the state possessed such knowledge, (2) the
state acted with a heightened consciousness of sex-based classifications in repealing the single-sex lists, and (3) as a result of repeal
of these lists women were subject to more rather than less discrimination, the legislature's repeal of the lists constitutes, at least, a
reckless disregard for the consequences and, at most, clear evi69
dence of intent to discriminate. 1
Finally, veterans' preference statutes must be placed in historical context. Traditional, fixed attitudes about the role of women
pervade the history of our society and thus our laws. The result is
"statutory distinctions between the sexes often having the effect
of
relegating the entire class of females to inferior legal status without
170
regard to the actual capabilities of its individual members."'
Courts must be reminded of the nineteenth century context in
which many preference statutes were enacted. Plaintiffs should
offer evidence of prevailing societal attitudes toward women at the
time of enactment of the statutes. Such evidence will add support
for findings both that the legislature intended the statute to discriminate and that a sex-based question is involved.
If the DiscriminationWas Intentional, Which
Standard of Review Should the Court Apply?
The same evidence which will prove intentional discrimination
will also tend to prove that the discrimination is sex-based. Therefore, once intent is proved, a court should employ the Supreme
Court's standard for cases involving sex discrimination 17 1 and apply
the intermediate substantial relation test. The court will, accordingly, determine whether a classification which virtually excludes
women from the preference serves an important governmental objective and is substantially related to achievement of the legislative
objective in offering the preference.
Following Washington, but preceding Feeney, sex discrimination challenges were brought against veterans' preference statutes
169.

Arguably, repeal of the "single-sex" lists constitutes a substantive depar-

ture from the normal course of events, one of the factors deemed relevant in establishing intent by the Supreme Court in Arlington Heights. See Village of Arlington
Heights v. Metropolitan Housing Development Corp., 429 U.S. at 267.
170. Frontiero v. Richardson, 411 U.S. 677, 686-87 (1973).
171. See notes 36-40 supra and accompanying text.
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in Bannerman v. Department of Youth Authority, 172 Ballou v.
State, Department of Civil Service, 173 and Branch v. DuBois. 174 In

each, the rational relation test, rather than the intermediate
standard, was applied. The cases are important as illustrations of
plaintiffs' failure to appreciate (1) the significance of Washington

for veterans' preference challenges and (2) the link between evidence showing intent and demonstration that the discrimination is
sex-based, thereby invoking the indeterminate standard of scrutiny.
Evidence of intent was not offered in any of the cases," 75 nor was
intent even argued. 176 Absent this evidence, the courts applied the
rational relation test.177
Certainly, a proper application of the Feeney analysis does not
mean that plaintiffs will always prevail. When the impact of the
preference is less burdensome than the Massachusetts statutes, dif-

ferent results may follow. 178 Other challenges, however, may fail
needlessly because plaintiffs fail to present available evidence and
arguments.
CONCLUSION

Veterans return from war economically disadvantaged, if not
physically disabled, from serving their country. Unquestionably, it
is the responsibility of federal and state governments to assist veterans in their often difficult readjustment to civilian life.
Yet veterans' preference statutes are not the answer. These
172. 436 F. Supp. 1273 (N.D. Cal. 1977) (challenge to point preference statute
by female applicants for positions as parole agents).

173. 148 N.J. Super. 112, 372 A.2d 333 (Super Ct. App. Div. 1977), aff'd, 75
N.J. 365, 382 A.2d 1118 (1978) (challenge to absolute preference by woman seeking
permanent appointment to high-level civil service position she had held provisionally for three years).
174. 418 F. Supp. 1128 (N.D. Ill. 1976) (challenge to point preference statute
by three groups of applicants, one of which was female nonveterans, for positions in
police department).
175. See 436 F. Supp. at 1280-81; 148 N.J. Super. at 126, 372 A.2d at 339; 418 F.
Supp. at 1132.
176. See 436 F. Supp. at 1280-81; 148 N.J. Super. at 126, 372 A.2d at 340; 418 F.
Supp. at 1133.
177. See 436 F. Supp. at 1281; 148 N.J. Super. at 126, 372 A.2d at 340; 418 F.
Supp. at 1133.
178. See Branch v. DuBois, 418 F. Supp. 1128, 1132 (N.D. Ill. 1976). The
Branch court distinguished Anthony on the ground that the Illinois preference system, unlike the Massachusetts statute, "hinders the advancement of women but does
not preclude it." Id. at 1132. Note, however, that a significant point bonus can easily
be as burdensome as an absolute preference. Plaintiffs in Branch argued that even
3.5 points is often determinative of who is selected for employment under the Illinois statute. Id. at 1130.
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statutes directly thwart the ability of women to obtain meaningful employment in civil service. Given past limitations on the
number of women permitted to serve in the armed forces, veterans' preference statutes, while facially neutral, are intrinsically
skewed toward males. The courts should recognize the inequity of
the inevitable exclusion of women from civil service employment
and not magnify the task of those challenging the preference on sex
discrimination grounds by requiring strict adherence to Washington. 17 9 There is language in Washington and Arlington Heights
which suggests that the Washington intent requirement should not
preclude all successful challenges of a facially neutral statute; the
Court should be held to this language.
Utilizing the Feeney analysis and the factors for proving legislative intent suggested in this Comment will maximize the possibility that the requisite intent for an equal protection violation will be
found. This approach should compel success if the preference produces results as harsh as the Massachusetts statute. 180 Certainly,
Feeney should be affirmed.
In addition, the Feeney decision should be examined by future
courts resolving a Washington intent issue in other contexts. The
Feeney interpretation of Washington v. Davis alleviates some of

the potential harshness of the Supreme Court's holding in that decision. Feeney v. Massachusetts stands as a pragmatic, sensible approach to determining legislative intent.
Finally, Feeney can be an important precedent for veterans'
preference cases because it recognizes that these statutes raise
questions of sex discrimination, implicating an intermediate standard of scrutiny. For a plaintiff to challenge a preference statute successfully, the court must adopt Feeney's analysis on this
point. Otherwise, the court will be forced to employ not the intermediate standard, but the less exacting rational relationship test,
and the statute will be upheld. If a plaintiff follows the analysis
outlined in Feeney and in this Comment, however, harsh veterans'
preference statutes should be found unconstitutional.
Jeanne M. Cochran
179. Where both an important, even if not fundamental, right and a group historically discriminated against, even if not a suspect class, are implicated, an in-

terpretation alleviating Washington's harshness is certainly appropriate.
180. Feeney suggests a point preference as an acceptable alternative means.
451 F. Supp. at 150 (citing Anthony). A point system would certainly be preferable to
the Massachusetts statute, provided that the operation of a particular point system
does not eliminate all women.
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