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I. INTRODUCTION

A settlor can make a gift in support of a charitable purpose for an
extended period of time by creating a charitable purpose trust' (also
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would like to thank my professor, Adam Hirsch, for all his support and guidance through
the drafting and editing process. Thank you to my roommates and my family for their
moral support as well!

1 See ROBERT H. SITKOFF & JESSE DUKEMINIER, WILLS, TRUSTS, AND ESTATES

759 (10th ed. 2017).
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referred to as "charitable trust" throughout this article). The availability
of the deduction for charitable contributions2 has made trusts for chari-
table purposes common in modern estate planning. Additionally, the
treatment of charitable trusts as tax-exempt3 provides even more incen-
tive for the creation of charitable trusts.

Charitable trusts follow different rules from private trusts. A chari-
table purpose trust must have a purpose that is recognized as serving the
public inherently, and courts will broadly construe the terms in favor of
upholding charitable purposes.4 The Federal Tax Code defines charita-
ble purposes to include "religious, charitable, scientific, literary, or edu-
cational purposes, or to foster national or international amateur sports
competition (but only if no part of its activities involve the provision of
athletic facilities or equipment), or for the prevention of cruelty to chil-
dren or animals[.]"5 Thus, charitable purpose trusts can touch and con-
cern a broad range of public benefits.

Charitable trusts differ from private trusts in their ability to con-
tinue in perpetuity.6 A trust for charitable purposes "is not invalid al-
though by the terms of the trust it is to continue for an indefinite or an
unlimited period[,]" whereas private trusts are constrained by the rule
against perpetuities.7 Because charitable trusts can endure for so long,
the equitable doctrine of cy pres$ allows courts to change the adminis-
trative, and sometimes dispositive, terms of the trust in order for the
purpose to remain a charitable one.9 If the purpose of a charitable trust
becomes impossible or impracticable to carry out or wasteful to apply,
the trust will not fail for want of a charitable purpose. Under those cir-
cumstances, the court will direct application of the assets to a charitable
purpose that "reasonably approximates" the original purpose,10 in order
to carry out the donor's intent "as nearly as possible."

The cy pres doctrine provides just one example of how the law and
policy of charitable trusts diverges from the law of private trusts. In any
number of ways, charitable trusts pose unique challenges and demand
unique solutions from lawmakers.

2 See I.R.C. § 170(c).
3 See id. § 4947(a)(1).
4 SimoKFF & DUKEMINIER, supra note 1, at 765.
5 I.R.C. § 170(c)(2)(B).
6 See RESTATEMENT (SECOND) OF TRS. § 365 cmt. a (AM. L. INST. 1959).
? See id.

8 The term "cy pres" comes from the phrase "cy pres comme possible," which
translates to "as nearly as possible." See Edith L. Fisch, The Cy Pres Doctrine in the
United States 1 (1950) (Ph. D. dissertation, Columbia University).

9 See RESTATEMENT (THnRD) OF TRS. § 67 (AM. L. INST. 2003).
10 Id.
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This article focuses on another problem that arises in special ways
with respect to charitable trusts - the mechanism for their oversight and
enforcement. First, this article analyzes the current system of charitable
trust enforcement, namely, who has standing to sue for enforcement.11

Next, this article explores the limitations innate to the current structure
and stresses the urgency with which the current system must be modi-
fied through the use of two examples of breach of trust.12 The article
concludes that to address the immense agency costs and overall ineffi-
ciencies of the current enforcement scheme, the settlors of charitable
trusts should be permitted to name a trust enforcer; and if they fail to do
so, courts should be obliged to appoint one.13

II. THE STATE OF CHARITABLE TRUST ENFORCEMENT

The only parties who have standing to sue for the enforcement of a
charitable trust are "the Attorney General or other public officer, or a
co-trustee, or .. . a person who has a special interest in the enforcement
of the charitable trust, but not . .. persons who have no special interest
or by the settlor or his heirs, personal representatives or next of kin." 14

The first named party with standing to sue is the Attorney General of
the state under which the settlor created the trust, as the community has
an interest in the enforcement of charitable trusts.15 The community's
interest, however, does not confer to members of the public standing to
sue - members of the public are considered persons having no special
interest.16 Some states give the power to sue to the local district or
county attorney, as well.1 7 Even in cases where the Attorney General is
not the party bringing suit, they are ordinarily joined as a party.18

A co-trustee may sue to compel another trustee to redress the other
trustee's breach of trust.19 Unless the settlor is also a co-trustee, even
the settlor and their heirs have no standing to sue for enforcement of the
charitable trust they created. The settlor who created the trust with the
designated charitable purpose in mind is powerless in the face of abuse
by the trustee.

A person having a special interest is not necessarily a beneficiary,
as charitable trusts do not have definite persons as beneficiaries, so the

11 See infra Part II.
12 See infra Part III.
13 See infra Part IV.
14 RESTATEMENT (SECOND) OF TRS. § 391 (AM. L. INST. 1959).
15 See id. § 391 cmt. a.
16 See id. cmt. d.
17 Id. cmt. a.
18 See id. cmt. c.
19 See id. cmt. b.
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"mere fact that a person is a possible beneficiary is not sufficient to enti-
tle him to maintain a suit for the enforcement[.]"20 Few have standing to
sue as a person with a special interest because charitable trusts typically
have sweeping charitable purposes. Courts have found that a person
with a special interest is not merely one who is a prior or potential bene-
ficiary within a large class of potential beneficiaries.21 However, where a
charitable trust is created for members of a small, defined class of peo-
ple,22 a member of the class has standing to sue for enforcement of the
charitable trust.23 In the absence of a definition of "special interest",
scholars have suggested a five-factor balancing test which has been
adopted in various cases.24 Those five factors are as follows:25

(1) nature of the benefitted class and its relationship to the
charity;

(2) the extraordinary nature of the acts complained of, and the
remedy sought;

(3) the state attorney general's availability or effectiveness to
enforce the trust;

(4) the presence of fraud or misconduct on the part of the de-
fendants; and

(5) subjective and case-specific circumstances.

States may require registration of the charitable trust with the At-
torney General. In California, all charitable trusts are required to fill out
a CT-1 to inform the Attorney General of, among other things, the
names of Trustees, the charitable purpose in detail, any out-of-state ac-
tivities the trust conducts, and what assets have been received, if any.2 6

Additionally, where notice to the beneficiaries would otherwise be re-
quired for a private trust,27 such notification must be provided to the
Attorney General.28

20 Id. cmt. c.
21 See Robert Schalkenback Found. v. Lincoln Found., Inc., 91 P.3d 1019, 1025

(Ariz. Ct. App. 2004).
22 See, e.g., Hooker v. Edes Home, 579 A.2d 608, 615 (D.C. 1990) (female, indigent,

aged, widows who are in good health and residents of a city where the trust was estab-
lished for their specific care); Alco Gavure, Inc. v. Knapp Found., 479 N.E.2d 752, 756
(N.Y. 1985) (employees of a founder's corporation and their families); Twp. of Cinnamin-
son v. First Camden Nat'l Bank & Tr. Co., 238 A.2d 701, 707-08 (N.J. Ch. 1968) (residents
of a township.).

23 Robert Schalkenback Found., 91 P.3d at 1025.
24 See Mary Grace Blasko et al., Standing to Sue in the Charitable Sector, 28 U.S.F.

L. REv. 37, 61 (1993).
25 See id.
26 See CAL. DEP'T OF JUST.: CHARITABLE TR. SECTION, ATTORNEY GENERAL'S

GUIDE FOR CHARTIEs 44-45 (2021) (discussing the CT-1 form).
27 See CAL. PROB. CODE § 16061.7(b)(1) (West 2022).
28 See id. § 16061.7(b)(3).
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The Attorney General can initiate new litigation or even intervene
in an existing litigation concerning charitable trusts.2 9 The State's Attor-
ney General stands in the place of the beneficiaries for purposes of su-
ing to enforce the trust. The Attorney General, as representative of the
public, has the power to oversee charities and beneficiaries who are in-
definite and unable to enforce the trust on their own.30 Public policy and
the doctrine of parens patriae31 require the Attorney General to oversee
charitable trusts, making the Attorney General a necessary party to
charitable trust proceedings.32 Such a duty includes "undoubted stand-
ing to seek redress in the courts of contracts entered into by charities
which are collusive, tainted by fraud or which demonstrate any abuse of
trust management."33

Involvement in will contests that concern charitable gifts is a right
and a duty bestowed on the state Attorney General. Specifically, a case
involving a charitable trust is subject to the jurisdiction of the Attorney
General who may petition under the chapter.34 The Attorney General is
responsible "for supervising charitable trusts in [the state], for ensuring
compliance with trusts and articles of incorporation, and for protection
of assets held by charitable trusts and public benefit corporations[.]"35

In order for a court to have jurisdiction to modify and terminate any
trust for charitable purposes, the Attorney General must be a party to
the proceedings.3 6 Notice must be given to the Attorney General of any
probate involving a charitable bequest or trust.37

III. WHY THIS MODEL IS INEFFECTIVE

The current model of charitable trust enforcement is inefficient be-
cause it lacks the type of specialized supervision required to carefully
safeguard a charitable trust. The vague threat of suit by the Attorney
General is insufficient to dissuade a charitable trustee from breaching
the trust - to combat the mismanagement by trustees, this model re-
quires a more personal touch.

29 See 49 CAL. FORMS OF PLEADING AND PRAC. - ANNOTATED, § 563.16(1) AT-
TORNEY GENERAL'S SUPERVISION OF CHARITABLE TRUSTS (Lexis 2022).

30 Id.
31 Parens patriae stands for the idea that the government can act as a legal protector

of its citizens.
32 See In re Est. of Zahn, 93 Cal. Rptr. 810, 814 (1971).
33 In re Est. of Horton, 90 Cal. Rptr. 66, 68 (1970).
34 CAL. PROB. CODE § 17210 (West 2022).
35 CAL. GOV'T CODE § 12598(a) (West 2022).
36 See id. § 12591.
37 PROB. § 17203(a)(3).
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The Attorney General must be a party to the proceedings for a
charitable trust,38 and this is not his or her only responsibility. In the
State of California, as in other states, the Attorney General is also re-
sponsible for "safeguarding Californians from harm and promoting
community safety, preserving California's spectacular natural resources,
enforcing civil rights laws, and helping victims of identity theft, mort-
gage-related fraud, illegal business practices, and other consumer
crimes."3 9 Additionally, the Attorney General is charged with oversee-
ing thousands of lawyers, representing the state's citizens in civil and
criminal matters.40 Furthermore, the Attorney General manages pro-
grams to detect fraudulent, unfair, and illegal activities that victimize
consumers or threaten public safety.41 These listed duties reflect the du-
ties of all state Attorneys General. The Office of the Attorney General
in any state has a laundry list of duties and policing charitable trusts will
not always be the first priority, especially for trusts with a moderately-
sized corpus.

Utilizing the Attorney General as the primary vehicle for charitable
trust enforcement sustains massive agency costs. Whenever a trustee is
acting on behalf of any trust, he or she has an incentive to shirk from
trustee duties or to steal from the corpus. A trustee's willingness and
tendency to do so depends on the closeness with which they are moni-
tored - the more laxly a trust is monitored, the greater the agency cost
will be because the trustee has the leeway to behave with greater impu-
nity than if monitored scrupulously. Because their office has numerous
duties, Attorneys General tend to monitor trusts in a laisses-faire style,
stepping in only after massive breaches of trust are committed.42 The
most notable cases of breach of trust, especially with charitable trusts,
occur because the Attorney General surveilled the trustee too
permissively.

In California, charitable trusts are required to register in the Regis-
try of Charitable Trusts and file annual financial disclosure reports.43

According to the Office of the Attorney General, for the year 2019, Cal-
ifornia had over 118,000 charitable organizations registered with the At-

38 See Gov'T § 12591.
39 About the Office of the Attorney General, STATE OF CAL. DEP'T OF JUST., https://

oag.ca.gov/office [https://perma.cc/7BKP-DMX6].
40 See id.
41 Id.
42 See, e.g., Charitable Trust Complaints, TEX. Arr'Y GEN., https://www.texasattor

neygeneral.gov/divisions/charitable-trusts/charitable-trusts-complaints [https://perma.cc/
7UKL-TL2W].

43 See Charities, STATE OF CAL. DEP'T OF JUST., https://oag.ca.gov/charities [https://
perma.cc/HQ4A-L8CK].
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torney General's Registry of Charitable Trusts and as of June of 2019,
these registered organizations reported assets over $854 billion.44

The New York State Attorney General's Office "receives thousands
of inquiries and complaints from the general public, news reporters, and
other interested parties" and conducts investigations in cases where
"there is reliable evidence of a misuse of charitable assets or misman-
agement resulting in a significant financial loss to the charity."45 The
Texas Office of the Attorney General has more than 80,000 active chari-
table organizations and "countless" trust entities.46 The Texas Attorney
General website caveats that if a private citizen files a complaint with
their Office, they may refer such private citizen to another agency and
can only file suit to protect the public interest.47 Even in smaller states,
such as Hawaii, the Attorney General Tax and Charities Division is re-
sponsible for 8,392 registered charitable organizations.48 With this vol-
ume of assets and charitable trusts to oversee, the mundane, small-scale
trustee mismanagement of funds is likely to slip through the cracks.

One could point to any number of examples of abuse by charitable
trustees. The two recounted below are notable in that they were brought
to light by reporters or other private citizens and only after the fact did
the Attorney General investigate.

A. Estate of Getty

The estimated value of the Getty Trust, at the time of breach in
2005, was estimated to have an endowment worth over $5.2 billion. 49

One of the primary beneficiaries of this charitable trust was the Getty
Museum. In 1998, Barry Munitz, an individual with no background in
art, was appointed to head the entire Getty Trust.50 For almost a decade,
Mr. Munitz used the funds to arrange loans for employees' homes, fly
first-class with his wife, and purchase a personal car worth $72,000, all
while compensating himself $1.2 million a year for the job.51 The sale of

44 CAL. DEP'T OF JUST., supra note 26, at 1.
45 FAQs - Complaints, CHA1rri sNYS (emphasis added), https://www.charitiesnys.

com./faqs-complaints-new.html [https://perma.cc/G7DA-VSM5].
46 Charitable Trusts, TEX. Arr'Y GEN., http://www.texasattorneygeneral.gov/divi-

sions/financial-litigation/charitable-trusts [https://perma.cc/RGT9-5AL6].
4? See id.
48 Hawaii Charities: Tax & Charities Division, Hawaii Attorney General, HA-

wAIGov, https://charity.ehawaii.gov/charity/welcome.html [https://perma.cc/DRY3-
6YZR].

49 See Old Masters, Old Problems, ECONOMIST (Nov. 17, 2005), https://www.econo
mist.com/united-states/2005/11/17/old-masters-old-problems [https://perma.cc/HZ86-
9ST9].

50 Id.
51 See id.
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real property from the trust at $700,000 less than its appraised value to a
friend of Mr. Munitz finally garnered the attention of California's Attor-
ney General, who subsequently opened an investigation into Mr.
Munitz's management of the trust.5 2

The Attorney General's investigation concluded that Mr. Munitz
had violated legal duties but refused to take civil or criminal action
against him, as, according to the investigation, the misuse did not result
from fraud and the settlement agreement between Mr. Munitz and the
trust exceeded the value of the misuse.53 Nevertheless, the Attorney
General imposed an independent overseer5 4 to monitor the Getty Trust
and its subsequent actions more closely after the unveiling of its prior
abuse, which was the first instance of the California Attorney General
imposing an overseer against a charitable trust.5 5

Even in cases of abuse of trust where the trust and its trustees are
highly scrutinized by the media, the Attorney General's actions lag se-
verely, allowing more financial abuse to occur under their lenient watch,
such that when the breach is caught, the Attorney General is almost
helpless.

B. The Bishop Estate56

In 1884, Princess Bernice Pauahi Bishop of Hawaii settled a charita-
ble trust (referred to as the "Bishop Estate") to establish and maintain
two schools - one for boys and one for girls - called the Kamehameha
Schools (also referred to as the "Schools").57 The Bishop Estate had an
enormous corpus and was regarded as "the nation's wealthiest char-
ity." 58 The Trust appointed five co-Trustees to manage and distribute the
estate, further directing that future trustees be selected by Hawaii Su-
preme Court Justices.59

After over one hundred years in existence, a group of elders from
the community and a University of Hawaii professor wrote an essay en-

52 See Edward Wyatt & Randy Kennedy, California Attorney General Appoints
Overseer of Reforms at J. Paul Getty Trust, N.Y. TIMES (Oct. 3, 2006), https://
www.nytimes.com/2006/10/03/arts/design/03gett.html [https://perma.cc/GBH7-6Z92].

53 See id.
54 See id. This is a position which functions in the same way a trust enforcer does -

watching over the actions of the trust's management with frequent accountings to the
"overseer."

55 Id.
56 See State v. Wong, 40 P.3d 914 (Haw. 2002).
57 RANDALL W. ROTH, 44 U. MIAMI L. CTR. ON EsT. PLAN., ¶ 1604 BISHOP ESTATE

CONTROVERSY (Lexis 2022).

58 Id. (citing Peter Waldman, Suspension of 4 Bishop Estate Trustees Clears Way for
Negotiations with IRS, WALL ST. J., May 10, 1999).

59 Id.
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Summer 2023] CHARITABLE TRUST ENFORCEMENT

titled "Broken Trust" to expose the corruption of the Bishop Estate

trustees. Among other things, the Trustees violated their duty of care

and duty of loyalty.60 The lead trustee for asset management placed

himself on the board of trust-controlled companies and gave himself a

hefty director's fee;61 ignored the cy pres doctrine and function of the

trust as a land conservancy, although the trust is silent as to protecting
the environment;62 enacted a "lead trustee" system in which each trus-

tee was assigned to a different aspect of the trust's activities and, instead

of acting cooperatively, each trustee made decisions independently;63

one Trustee stopped attending the mandatory trustee meetings;64 failed

to follow the provision allowing sale of property for maintenance of the

Schools, as well as adding tens of thousands of acres of additional

land; 65 trustees personally involved the Bishop Estate in fundraising for
political campaigns;66 provided insufficient yearly accountings;67 and

overall treated the Bishop Estate as their own personal investment
fund.68

Following the start of the Bishop Estate controversy, an individual
whose wife was an in-house counsel for the trustees during the years of

abuse was appointed the new attorney general and refused to recuse
himself from such matters.69

The trustees called for disqualification of Hawaii's Attorney Gen-

eral, arguing the Attorney General had a conflict of interest - her duty

as protector of the public (and thus of charities) conflicted with her tax-

collecting duties as in-house counsel for the State's Department of taxa-

tion.70 Ultimately, the court never fully resolved this issue, as it became
moot with the settlement agreement and resignation of the current
trustees.71

Even in a case of trust abuse as extreme as this, where the breach

implicated a portion of the state's judiciary and the funds from the king-
dom's own princess's trust, the state Attorney General did not notice

and address such breach until it was far too late.

60 See id.
61 See id.
62 See id.
63 See id.
64 See id.
65 See id.
66 See id.
67 See id.
68 See id.
69 See id.
70 See id.
71 See In re Est. of Bishop, No. 22684, 2001 Haw. LEXIS 272, at *3 (July 26, 2001).
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IV. MANDATORY PRIVATE TRUST ENFORCERS/PROTECTORS AS THE
FUTURE OF CHARITABLE TRUST ENFORCEMENT

As discussed previously, the Attorney General has a lot of charita-
ble trusts to monitor, as well as a plethora of other duties to the citizens
of their state. Monitoring every report from every charitable trust may
not be their first priority. The solution is not to eliminate the standing of
Attorneys General, as they should have standing as the protector of the
citizens of their state, but to create standing in another party by intro-
ducing a new mandatory participant in charitable trust administration.
Every trust for a charitable purpose, whether testamentary or inter
vivos, should have a designated trust enforcer or trust protector (these
terms are used interchangeably throughout the article but indicate the
same concept). A trust enforcer is a private, typically disinterested party
with standing to monitor charitable trusts.72

The idea of appointing a trust enforcer is not new. Under the Uni-
form Trust Code73 (also referred to as the "UTC") and the Uniform
Directed Trust Act74 (referred to as the "UDTA") settlors may name a
trust protector who has authority to monitor a charitable trust.7 5 The
Uniform Acts make this a permissive rule, rather than a mandatory rule;
in other words, settlors may name a trust protector, but if the settlor
fails to, the court will not step in and name one themselves. My proposal
would require the court to appoint a trust protector if the settlor fails to
do so.

The idea of a mandatory trust protector is likewise precedented
under modern trust law by the Uniform Trust Code sections 408 and
409, covering trusts for pets and all other noncharitable purpose trusts,

72 See Tsun Hang Tey, The Duties of a Trust Enforcer, 22 SING. ACAD. L.J. 363, 363,
368 (2010).

73 As of June 21, 2023, the Uniform Trust Code is enacted in 36 states, Hawaii,
Connecticut, Illinois, Colorado, New Jersey, Minnesota, Kentucky, Maryland, Missis-
sippi, Wisconsin, Montana, Massachusetts, West Virginia, Michigan, Vermont, Arizona,
North Dakota, Alabama, Florida, Ohio, Pennsylvania, Arkansas, North Carolina, Ore-
gon, South Carolina, Virginia, District of Columbia, Maine, Missouri, New Hampshire,
Tennessee, Utah, Nebraska, New Mexico, Wyoming, Kansas. See Trust Code, UNIF. L.
COMM'N, https://www.uniformlaws.org/committees/community-home?Communi-
tyKey=193ff839-7955-4846-8f3c-ce74ac23938d [https://perma.cc/VA5D-RZS8].

74 As of June 21, 2023, the Uniform Directed Trust Act is enacted in sixteen states,
Kansas, Florida, Montana, Virginia, Washington, West Virginia, Arkansas, Colorado,
Connecticut, Indiana, Maine, Michigan, Nebraska, Utah, Georgia, New Mexico. It has
also been introduced in California, Washington, D.C., and Vermont. See Directed Trust
Act, UNW. L. COMM'N, https://www.uniformlaws.org/committees/community-home?Com-
munityKey=ca4d8a5a-55d7-4c43-b494-5f8858885dd8 [https://perma.cc/8JQU-MDT3].

75 See UNiF. TR. CODE § 808 (UNW. L. COMM'N amended 2010) (superseded by
UDTA in 2017); UNrF. DIRECTED TR. Acr § 6 (UNIF. L. CoMM'N 2017).
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respectively. Under both sections, if no trust protector is appointed by

the settlor, one is appointed by the court.

Section 408 of the Uniform Trust Code validates trusts created for

the care of an animal by requiring appointment of a trust enforcer.76

The section allows such a trust for an animal to be "enforced by a per-

son appointed in the terms of the trust or, if no person is so appointed,

by a person appointed by the court." 7 7 Because animals are not parties

with the ability to sue for enforcement, this provision requires trusts to

appoint such a party with standing to enforce.

Section 409 of the Uniform Trust Code validates noncharitable pur-

pose trusts that have no definite or definitely ascertainable beneficiary

by requiring appointment of a trust enforcer.78 Section 409 allows a non-

charitable trust without ascertainable beneficiaries to be "enforced by a

person appointed in the terms of the trust or, if no person is so ap-

pointed, by a person appointed by the court."79

Sections 408 and 409 allow a noncharitable purpose trust to be en-

forced, even when the beneficiaries are not necessarily the parties who

enforce the trust.8o
All states, additionally, have allowed appointment of a trust en-

forcer for a non-charitable purpose trust.81 In fact, non-charitable pur-

pose trusts must have a settlor-appointed or court-appointed trust

enforcer; otherwise, the trust is not enforceable.82 The Trust Moderniza-

tion and Competitiveness Act (also referred to as "TMCA"), enacted in

New Hampshire in 2006, gives a trust protector standing to enforce a

non-charitable purpose trust without an ascertainable beneficiary.83 The

TMCA defines "trust protector" as:

any disinterested party whose appointment is provided for by

the terms of the trust ... but excludes any person who does not

have the authority to direct or consent to a fiduciary's actual or

proposed investment decision, distribution decision, or any

other noninvestment decision or who does not have any of the

powers identified in [section] 564-B:7-711(b).84

76 See UNIF. TR. CODE § 408(b).
77 Id.
78 See id. § 409(2).
79 Id.
80 See id. §§ 408-09.
81 See UNIF. DIRECTED TR. Acr § 6 cmt.
82 See UNIF. TR. CODE § 409 cmt.
83 See N.H. REV. STAT. ANN. § 564-B:4-409(2) (2023).

84 § 564-B:1-103(28). See also § 564-B:7-711(b), which provides, "A directed trust is

trust in which, under the terms of the trust, one or more persons have the power to direct

an action by a trustee, trust advisor, or trust protector or the power to veto or consent to

any actual or proposed action by a trustee, trust advisor, or trust protector. The action
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The TMCA further provides that should the office of the trust pro-
tector be vacant, "the trustee shall petition the court to fill the vacancy if
the trustee determines that the terms of the trust require the vacancy to
be filled." 85

This problem of unenforceability may also arise in the context of
private trusts - if the trust is for a living beneficiary, then such living
beneficiary can monitor the trust on their own, but if the beneficiary is
not born yet, is too young, or is unsophisticated, they are unable to mon-
itor the trust effectively. Under such circumstances, courts routinely ap-
point a guardian ad litem who serves as trust enforcer and to whom the
trustee must account.

Utilizing a mandatory trust enforcer would alleviate the agency
costs of the current system of charitable trusts. A trust enforcer will be
more attentive and can provide individualized surveillance over the trus-
tee, thus disincentivizing the trustee from mismanaging the corpus. A
trust enforcer guards the trust more intimately, such that if the trustee
were to deviate from the trust terms, the enforcer can step in immedi-
ately to guide the trustee, without even having to involve the judiciary at
that point - actions the Attorney General would not normally take. In
the event of a breach of trust, a trust enforcer observes closely enough
to know when a breach occurs and can bring suit before too much dam-
age is done, whereas the Attorney General likely will not know until the
end of the year, when any annual reports are due, if the Office even
catches such breach.

The proposed inclusion of a mandatory trust enforcer should be im-
posed proactively, not retroactively. Requiring every charitable trust in
existence to amend the document to include a trust enforcer or, if the
settlor is dead, to go into court and ask the court to appoint a trust
enforcer would be an administrative nightmare. The goal of this propo-
sal is to alleviate the administrative burden placed on the shoulders of
the Attorney General. Clogging the probate courts with petitions to ap-
point a trust enforcer is contrary to such a goal.

A. Roles and Duties of the Trust Protector

What are the roles and duties of the trust protector? The answer is
- it depends on the authority. Such defined roles and duties of a trust
protector depend on the authority granted within the state's authorizing
statute. If the statute provides a general grant of authority, the roles and
duties depend upon the text of the trust document. Generally, a trust

may relate to the investment of trust assets, distributions, or any other aspects of the
trust's administration."

85 § 564-B:7-712(b).

372 [Vol. 48:361



Summer 2023] CHARITABLE TRUST ENFORCEMENT

protector will only have limited powers - the trust protector is not in-

tended to supplant the settlor or the trustee but is intended to serve a

limited purpose. New Hampshire's statute on point, the Trust Moderni-

zation and Competitiveness Act86 authorizes the trust protector with

power either under the terms of the trust, an agreement of the benefi-

ciaries, or a court order to act with respect to the trust, to act in the

following ways:87 to modify or amend the trust for favorable tax status,
take advantage of changes to the rule against perpetuities,8 8 appoint
successor trust protector, review and approve trustee's trust reports, re-
move or replace a trust protector, remove a trustee, co-trustee, or suc-

cessor trustee, increase or decrease an interest of a beneficiary,89

perform a duty normally required of a trustee, advise the trustee con-

cerning any beneficiary, consent to a trustee's action related to asset

investment, and direct trust investment.90 Among other powers, the
UDTA further allows a trust to grant power to a trust enforcer to make

loans; vote for securities held in trust; adjust between principal and in-

come to a unitrust; change the principal place of administration, situs, or

governing law; determine capacity of a trustee, settlor, director, or bene-

ficiary; determine compensation to a trustee or trust director; prosecute,
defend, or join a claim relating to the trust; and release a trustee from

liability. 91

The goal of statutes requiring trust enforcers is that, over time, es-
tate planning attorneys will alter their standard charitable trust language

to include trust enforcer provisions and appointment of trust enforcers

by settlors will become routine. Even in the event that a settlor does not

appoint a trust enforcer, the boilerplate trust enforcer provisions within

the charitable trust will guide the court-appointed trust enforcer moving

forward. Given its novelty, the mandatory trust enforcer rule will likely

confer more limited powers at first, only to have the position evolve as

the courts and estate planners experience the effects of the new policy.

86 See § 564-B:4-409(2). The TMCA was enacted in 2006 and gives the trust protec-

tor standing to enforce a non-charitable purpose trust without an ascertainable
beneficiary.

87 § 564-B:12-1201(a). As noted by the statute, this list is "including, without limita-
tion", meaning the powers are not limited to this enumerated list.

88 See § 564-B:12-1201(a)(1)-(2). This power is unnecessary for purposes of enforce-
ment of charitable trusts, as charitable trusts are not subject to any form of the rule

against perpetuities, as non-charitable purpose trusts are, which is the object of the para-
phrased statute.

89 See § 564-B:12-1201(a)(3)-(4), (6)-(7), (9). This power may not be used to grant a

beneficial interest in a charitable trust with only charitable beneficiaries to any non-chari-
table interest or purpose or to any trust protector. See § 564-B:12-1201(a)(9).

90 See § 564-B:12-1201(a)(10)-(13).

91 See UNIF. DniEcrED TR. Acr § 6 cmt. (UNIF. L. COMM'N 2017).
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The fundamental basis for requiring trust enforcers is to grant
standing to a party other than the state Attorney General to sue charita-
ble trustees for breach of trust. This proposed change at a minimum
requires conferring the authority to bring suit to enforce the terms of
the trust or remove the trustee for mismanagement of the corpus.

B. Some Predicted Issues

One noted problem with appointing a trust protector is deciding
who exactly should serve in the roleY2 Theoretically, the settlor has al-
ready appointed the most reliable person in their life as the trustee, so
how does the settlor decide who is even more ethical as to monitor the
actions of the trustee in their capacity as trustee of the trust? If trust
protectors become mandatory, professional trust protectors would arise
as the analogue to the professional trustee, which could serve to allevi-
ate the dilemma of deciding whom a settlor should appoint as trust
protector.

In lieu of appointment by the settlor, courts could appoint a trust
enforcer from a pool of professionals maintained within the state. Such
professionals would include attorneys with a reputational incentive to
perform their duties diligently. To avoid overburdening individual trust
enforcers, each one should be limited in the number of trusts under his
or her supervision at any one time. When selecting from the eligible
pool, courts should filter out related parties (either through blood, mar-
riage, business associations, or personal interest) as well as those who
have a financial interest in the selected charitable purpose that is the
object of the trust. The trustee will be obligated to account to the trust
enforcer who will, either on their own or in conjunction with an account-
ant, monitor the trust more actively and effectively than the Attorney
General.

C. Despite Other Alternatives, Trust Enforcer Is the Best Option

Requiring mandatory trust enforcers for all charitable trusts is the
best way to promote the proper enforcement of charitable trusts. Be-
cause the trustee is often the party responsible for the mismanagement
of funds and distribution, reliance only on the trustee to carry out the
trust is misguided. The Attorney General, additionally, should not be
the party upon whose shoulders the future of a charitable trust rests -
due to the immense number of charitable trusts in each state and the
Attorney General's penchant to prioritize the trusts with substantial as-
sets, the more modest trusts are likely to be ignored. This section ex-

92 See STEVE R. AKERs, ESTATE PLANNING CURRENT DEVELOPMENTS AND HOT
Topics (2015), Lexis CX007 ALI-ABA 719.
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plores a few alternative solutions proposed by scholars and used
internationally but which would ultimately not resolve the dilemma of
underreporting and inattentiveness caused by the current system of
enforcement.

1. Charity Commission

The first option is a public Charity Commission to oversee all chari-

ties, which exists in Great Britain.93 The Charity Commission registers
and regulates charities in England and Wales, which involves taking en-
forcement action when there is malpractice or misconduct, ensuring
charities meet their legal requirements, ensuring information about reg-
istered charities is publicly available, and providing guidance to help
charities run effectively.9 4 Most notably, where there is abuse or non-

compliance by charities, the Commission may require trustees take cor-
rective action.95 Reports about the Commission's inquiries into miscon-
duct are published online and are publicly available. Once misconduct
has been determined, the Commission may suspend the trustee, freeze
the charity's bank account, restrict the charity's transactions, etc. and
may even impose an interim manager.96

However, the Commission monitors "where there are concerns re-
lating to serious non-compliance, . . . where it is believed that there is a

significant risk of serious non-compliance . . . carried out in a propor-
tionate way and targeted where intervention is most needed[.]"97

Creating a state Charity Commission raises the same issues as the
Attorney General standing scheme - both enforcement policies are ad-
ministratively burdensome, have high agency costs (as they both are

government agencies monitoring private citizens), and have the same
under-inclusive effect. In states which have tens of thousands of regis-
tered charities, as there are in California and Texas, the Commission will
be spread too thinly and continue to provide insufficient observation.

While only monitoring for the severe cases of misconduct does in-
deed isolate severe misconduct, it allows minor misconduct to continue

93 See Charity Commission for England and Wales, Gov.U.K., https://www.gov.uk/

government/organisations/charity-commission [https://perma.cc/QCK5-2JLH].
94 See About Us, Gov.U.K., https://www.gov.uk/government/organisations/charity-

commission/about#responsibilities [https://perma.cc/ZB44-G423].
95 See Where the Charity Commission Takes Enforcement Action, Gov.U.K. (May

23, 2013), https://www.gov.uk/government/publications/where-the-charity-commission-
takes-enforcement-action/where-the-charity-commission-takes-enforcement-action
[https://perma.cc/66MM-SLAH].

96 See id,
97 Where the Charity Commission Monitors Charities, Gov.U.K. (May 23, 2013)

(emphasis added), https://www.gov.uk/government/publications/where-the-charity-com-
mission-monitors-charities [https://perma.cc/LTX5-HU5V].
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undetected. Although the Charity Commission provides services slightly
more specialized to charitable policing than the Attorney General, it is
not the ideal option.

2. Charities and Not-for-Profits Commission

Another international alternative has been adopted in Australia
through the Australian Charities and Not-for-profits Commission Act
2012 ("ACNC Act"). The ACNC Act requires charities to register with
the Commission, keep adequate records, and submit annual financial
reports.98 The ACNC Commissioner has regulatory powers, allowing
the individual to obtain, inspect, and retain information and documents
from charities, issue formal warnings to charities, give directions to
heads to charities, and, if such warnings and directions are ignored, may
file an injunction or even suspend or remove the heads of responsible
entities.99 Scholars have noted the regime has weaknesses, such as lim-
ited enforcement powers against individuals, limited enforcement pow-
ers against registered charities that are not federally regulated entities,
and no enforcement powers against charities that have been
deregistered.0 0

Similar to the Great Britain Charity Commission, the ACNC Act
faces similar difficulties with workload that would be hard to remedy,
and the continuous issue of underenforcement and overspreading of
government agencies remains unsolved by the ACNC.

3. Expand "Person with a Special Interest"

Another alternative would be to expand the definition of "person
with a special interest" within the meaning of the statute that confers
standing to enforce charitable trusts. As the law stands, a "person with a
special interest" is a small category that does not generally provide aid
to those who desire to enforce a charitable trust.'0 ' As charitable trusts
typically cover a broad range of issues and do not have specific named
beneficiaries, a "person with a special interest" is rarely the party en-
forcing charitable trusts. This alternative solution would broaden the
definition such that more people would be entitled to sue for enforce-
ment of charitable trusts that more remotely affect them. Instead of the
category remaining "exclusive," it would encapsulate more remote en-

98 See ACNC Act 2012 (Cth) pt 1 div 10-5, pt 3-2 div 55-5, div 60-10 sub-div 60-C
(Austl.).

99 See generally id. pt 4-1 div 70, pt 4-2 div 80, div 85 sub-div 85-A, B, div. 95-1, div
100-1 sub div 100-A.

100 See Rosemary Teele Langford & Miranda Webster, Misuse of Power in the Aus-
tralian Charities Sector, 45 U. NEW S. WALES L.J. 70, 74 (2022).

101 See generally RESTATEMENT (SECOND) OF TRS. § 391 cmt. (AM. L. INST. 1959).
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forcers who still desire to see the trust administered to its full effect in
the determination of its terms.

However, this is not a perfect solution, as complainants would still
have to plead and prove that they qualify as a person with special inter-
est - whereas with enumerated trust enforcers, the question of whether
this person qualifies is already answered. Additionally, broadening the
definition of "person with a special interest" runs the risk of overex-
tending the class of people with standing, which could lead to an influx
of frivolous suits.

V. CONCLUSION

Trusts for charitable purposes are a fundamental part of estate
planning - they provide relief from taxes and instill a sense of virtue in
the settlor. If a trust is established for one of several "charitable pur-
poses,"10 2 courts allow the trust to continue in perpetuity and to be
modified such that the purpose remains charitable by the doctrine of cy
pres. Charitable purpose trusts follow different standards from non-
charitable purpose trusts, but they are still susceptible to trustee miscon-
duct and trust mismanagement: The current statutory scheme requires
the state Attorney General to sue for enforcement of the trust. Al-
though having the Attorney General bringing suit on behalf of a charity
sounds noble, it requires the Attorney General to monitor such trusts
closely enough to even catch the mismanagement. The Attorney Gen-
eral has many duties and limited time to monitor every single charitable
trust, so the majority of the suits brought are to enforce trusts with
abundant assets or gross mismanagement.

This article set out to establish that, in order to combat every in-
stance of trustee indiscretion, the statute conferring standing upon the
Attorney General should be amended to confer standing upon a trust
enforcer. Further, the statute should require every charitable trust to
select a trust enforcer, and if one is not selected, then the court should
appoint one. Requiring every charitable trust to have a trust protector
allows for close, intimate inspection that oversees the trustee's actions
and whether the trustee is following the trust document. Although trust
enforcers will not be perfect, this statutory proposal provides a tenable
solution to the problem of the vast agency costs and superficial inspec-
tion that mark the current system of charitable trust enforcement.

102 Such as: religious, charitable, scientific, literary, or educational purposes, or to
foster national or international amateur sports competition (but only if no part of its

activities involve the provision of athletic facilities or equipment), or for the prevention
of cruelty to children or animals. I.R.C. § 170(c).
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