




381 Theories of Poverty/The Poverty of Theory

throughout Europe and America, deterring bad behavior and
encouraging good acts, including acts of charity. For some, religion
has become increasingly important as secular morality has become
increasingly dubious.166

In addition, it has been argued that religion provides a rich sense
of community, meaning, and connection. Thus, modern
communitarians draw on the notion of religious community'67 as an
alternative to what Max Weber called the "disenchantment" of
modern life.' 6 ' Weber warned that the reason of the Enlightenment
had been appropriated to "organize life from the top down, through
structures of hierarchy, specialization, regulation and control,"
producing what he called the "'iron cage' of modern life."' 69

While the influence of religion remains widespread, in the West
religious authorities generally defer to the state. 7 ' For many non-
westerners who are not the heirs of the Enlightenment, religion has
remained inextricably bound up with political authority. As Mark
Lilla describes the divide between secular and theological cultures:
"On one shore the basic political structures of society are imagined
and criticized by referring to divine authority; on the other they are
not."'' A secular state, for theocrats, is an immoral, Godless state, in
which a moral and spiritually fulfilling life is impossible.'

166. JONATHAN GLOVER, HUMANITY: A MORAL HISTORY OF THE 20TH CENTURY 1

(2000) ("In Europe at the start of the twentieth century most people accepted the authority of
morality . . . . Reflective Europeans were also able to believe in moral progress, and to see
human viciousness and barbarism as in retreat. At the end of the century, it is hard to be
confident either about the moral law or about moral progress.").

167. This sense of community offers a basis for responding to "Emerson's challenge to
the man who solicited his contribution to the poor-'Are they my poor?"' SANDEL, supra note
18, at 17.

168. John Patrick Diggins, The Godless Delusion, N.Y. TIMES BK. REV., Dec. 16, 2007, at
2. See generally KOLAKOWSKI, supra note 25, at 1061 (describing the Frankfurt School, which
warned of "a society in which the means whereby a professional bureaucracy could manipulate
the masses were becoming more and more effective: this applied both to Fascist and
Communist totalitarianism and to the Western democracies").

169. Diggins, supra note 168, at 15.
170. LILLA, supra note 163, at 305 (observing that contemporary European political

thinkers assume "that the 'age of religion' is over in the West"). The Vatican has a seat at the
U.N. See, e.g., Robert John Araujo, S.J., The International Personality and Sovereignty of the
Holy See, 50 CATH. U. L. REV. 291,346 (2001).

171. LILLA, supra note 163, at 5.
172. See LILLA, infra note 190, (quoting the President of Iran's letter to President Bush).
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2. The radicals

You say you want a revolution

Well, you know, we all want to change the world...

-LENNON & MCCARTNEY
173

Rousseau, like many of his contemporaries, understood the
importance of basic socioeconomic benefits, such as health,
education, and welfare. 74 He argued that it was the obligation of the
state to assure these benefits. This obligation, however, did not
create a reciprocal "right" in the individual. Rather, according to
Rousseau, such rights are renounced by individuals in the act of
joining society and subjecting themselves to the "general will. 17

In the nineteenth century, Karl Marx went considerably further,
arguing that liberal "rights" were in fact antithetical to the
enjoyment of basic needs. Rather, "rights" were part of the structure
of the very state system that precluded such enjoyment. As he
explained in On the Jewish Question:

None of the supposed rights of man, therefore, go beyond the
egoistic man, man as he is, as a member of civil society; that is, an
individual separated from the community, withdrawn into himself,
wholly preoccupied with his private interest and acting in
accordance with his private caprice. Man is far from being
considered, in the rights of man, as a species-being; on the
contrary, species-life itself-society-appears as a system which is
external to the individual and as a limitation of his original
independence. The only bond between men is natural necessity,
need and private interest, the preservation of their property and
their egotistic persons.1 76

173. THE BEATLES, Revolution, on HEY JUDE (Apple 1970).
174. See supra Part III.A.2.
175. ROUSSEAU, supra note 99, at 45-46. See generally GEORGE LICHTHEIM, MARXISM:

AN HISTORICAL AND CRITICAL STUDY 3 (1961) (explaining how Rousseau's "growing
influence among the educated elite of Germany prepared the way for a sympathetic reception
of the French Revolution in its earlier, pre-terrorist, phase").

176. Karl Marx, On the Jewish Question, reprinted in HENKIN, supra note 56, at 56. As
Marx puts it, "[The Bourgeoisie] has resolved personal worth into exchange value, and in place
of the numberless indefeasible chartered freedoms, has set up that single, unconscionable
freedom-Free Trade." KARL MARX, COMMUNIST MANIFESTO 6 (Penguin 1967). Marx
viewed poverty as a dynamic force: "[S]o long as [theoreticians] are at the beginning of the
struggle, they see in poverty nothing but poverty, without secing in it the revolutionary,
subversive side, which will overthrow the old society." KARL MARX, POVERTY OF PHILOSOPHY
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381 Theories of Poverty/The Poverty of Theory

For Marx, liberalism asked the wrong questions. It consistently
and intentionally privileged the needs of capital over the needs of
workers. Its ideology of "rights" was mere window dressing.' 77 Thus,
for Marx and Rousseau individual rights were not the answer.

3. The skeptics

The skeptics include those who question the metanarratives of
the Enlightenment and theocracy, in particular, as well as
metanarratives in general. 78 While Third World nationalists and first
world postmodern theorists 79 make strange bedfellows, they present
similar challenges to liberal internationalists. They scoff at the
metanarratives of the Enlightenment, socialism as well as liberalism,
and the metanarratives of the theocrats as well. As Pierre Schlag
explains,

postmodernism questions the integrity, the
coherence, and the actual identity of the humanist
individual self . . . . For postmodernism, this

125-26 (printed in U.S.S.R, 1894) (1963 ed., International Publishers Co., Inc.) [hereinafter
POVERTY OF PHILOSOPHY].

177. See POVERTY OF PHILOSOPHY, supra note 176, at 206 ("If the free traders cannot
understand how one nation can grow rich at the expense of another, we need not wonder,
since these same gentleman also refuse to understand how in the same country one class can

enrich itself at the expense of another."); see also FROMM, supra note 19, at 37 ("One must of
course not confuse the aim of overcoming the abysmal poverty which interferes with a
dignified life, with the aim of an ever-increasing consumption.").

178. This includes those who view "universalism," or secular Western universalism, as a
Western "will to power" or quest for hegemony. This critique may be addressed to radicals as
well as liberals. See, e., Eve Darian-Smith, Power in Paradise: The Political Implications of
Santos's Utopia, 23 LAw & Soc. INQUIRY 81, 86 (1998) (concluding that Santos's goal "is,
above all, modernist: it conceals relations of power in the march toward emancipation of the
oppressed").

179. Human rights law and postmodern theory were both reactions to the camps,
drawing on very different traditions. For postmodernism's pre-World War II antecedents, see
NIETZSCHE AS POSTMODEKNIST: ESSAYS PRO AND CONTRA (Clayton Koelb ed., 1990). For
an even earlier iteration, see MARTHA NUSSBAUM, LOVE'S KNOWLEDGE (1990) (describing
ancient Greek skeptics). Not all postmodern theorists are skeptics. See Martti Koskenniemi,
Letter to the Editors of the Symposium, 93 AM. J. INT'L L. 351, 360 (1999) (arguing against an
"'anything goes' cynical skepticism, the giving up of political struggle and the adoption of an
attitude of blas6 relativism. This would, however, presuppose the internalization of an
unhistorical and reified conception of the postmodern in which the truth of skepticism would
be the only truth not vulnerable to that skepticism"). As Glover similarly notes, "People's

projects of self-creation may be guided by quite different values from [Nietzsche's]." GLOVER,
supra note 166, at 17.
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humanist individual subject is a construction of texts,
discourses, and institutions. The promise that this
particular human agent would realize freedom,
autonomy, etc. has turned out to be just so much
Kant. 1

80

As noted above, it has been suggested that the universal subject
of liberalism is a Western white man.'' This is particularly suspect in
the context of global poverty, whose face is more typically that of a
woman of color in the global South.'82 Additionally, some argue that
reason and science themselves pose dangers. Indeed, some have
questioned the role of the Enlightenment itself in the Holocaust.'83

After all, the "final solution" was not a barbarian rampage, but an
orderly, systematic, "scientific" program of genocide, bureaucratic
and perversely "rational."' 84

Skeptics are more likely to question the metanarrative of global
poverty than to address the needs of the global poor. Some skeptics
take care of their poor, 88 whether through extended kinship systems,

180. PIERRE SCHLAG, LAYING DOWN THE LAW: MYSTICISM, FETISHISM, AND THE

AMERICAN LEGAL MIND 24 (N.Y.U. Press 1996).

181. See supra Part II.B.
182. Cf. MDG REPORT 2007, supra note 93. The notion of a "typical" face of poverty,

of course, suggests the very universality eschewed here. See, e.g., Hilary Charlesworth, Feminist
Methods in International Law, 93 AM. J. INT'L L. 379, 383 (1999) ("International law asserts
a generality and universality that can appear strikingly incongruous in an international
community made up of almost two hundred different nationalities and many more cultural,
religious, linguistic and ethnic groups.").

183. See MAX HORKHEIMER & THEODOR ADORNO, DIALECTIC OF ENLIGHTENMENT

(John Cummings trans., Herder & Herder 1972); see also GILLIAN ROSE, THE MELANCHOLY
SCIENCE: AN INTRODUCTION TO THE THOUGHT OF THEODOR W. ADORNO 19 (1978)
("Nietzsche, according to Adorno, refused 'complicity with the world' which . . . comes to
mean rejecting the prevalent norms and values of society on the grounds that they have come
to legitimize a society that in no way corresponds to them-they have become 'lies.')
(citations omitted).

184. See JAMES C. SCOTt, SEEING LIKE A STATE: HOW CERTAIN SCHEMES TO IMPROVE
THE HUMAN CONDITION HAVE FAILED 2, 89 n.5 (1998) (arguing that states seek to make
the life of society "legible" in order to make it controllable by political power). Santos argues
that law is the "alter ego" of science. BOAVENTURA DE SOUSA SANTOS, TOWARD A NEW
COMMON SENSE: LAW, SCIENCE AND POLITICS IN THE PARADIGMATIC TRANSITION 4
(1995).

185. See SANDEL, supra note 167 (quoting Emerson's response to a request for charity:
"Are they my poor?"). I refer here to groups whose actual allegiance is to a clan, a tribe, or a
local community. They are not ruled by abstract principles, but by leaders whose authority
depends on their understanding of conditions on the ground. Postmodernists, in contrast, are
defined by a theoretical position rather than their affinity groups.
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or local, ad hoc relief efforts. Nevertheless, this does not mean that
vulnerable group members do not fall between the cracks,186 but it
might mean that fewer are pushed. For instance, the forgotten
victims of Katrina, the one-time farmers displaced by NAFTA, and
the rural Chinese peasants too old or sick to leave an abandoned
countryside are not their poor.'87

The Discontents
The Radicals The Skeptics The Theocrats

Their Critique Alienates "so much Kant,"
workers, omits liberalism has its Empty, soulless
'species-life' own will to power

Their Workers own
Alternative the means ofpoutote Avoid Spiritual

pe o h e metanarratives, community,
people have local community brotherhood,
sovereignty over solutions deep compassion
their own
resources

The critiques of the discontents may be roughly understood as
strong forms of the three liberal conceptions of poverty discussed
above, unconstrained by liberalism's moderating influence."88 Thus,
unconstrained by a commitment to state secularism, a moral duty to
the poor becomes a deeper commitment for the theocrats.
Unconstrained by liberalism's commitment to autonomy, liberty,
and, crucially, private property, the rights of the poor become the
redistribution of the radicals. Unimpressed by liberalism's empty
prosperity, the failure of markets to address deeper human needs,

186. See, e.g., BBC News, Defending the Rights of the Mentally Ill, Oct. 13, 1999,
available at http://news.bbc.co.uk/2/hi/health/187750.stm (noting that the U.N.
estimates that three-quarters of the 1,500 million who suffer from mental illness are from
developing countries).

187. See supra note 87; see also French, supra note 156 (describing rural Chinese
peasants).

188. See, e.g., Kennedy, supra note 42, at 359 ("International law has seen itself as the
voice of civilization, of the center, of the modern, of the future, and of universal humanism
and progress against, or in dialog with, the voices of the non-Christian world, the primitive,
underdeveloped, non-Western, outlaw world of those who do not yet see things from a high
place.").
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and their tendency to commodify everything, including "freedom"
itself,"8 9 hard-eyed utilitarians become even harder-eyed skeptics.

But this view of the discontents-as mere versions of familiar
liberal approaches-misses the point. Despite a superficial kinship,
they are qualitatively distinct. Neither their critiques nor their
approaches to poverty fit within the liberal paradigm. Theocrats
envision a community sharing a rich spiritual life, governed by an
omniscient, benevolent God. As President Mahmoud Ahmadinejad
of Iran wrote to President Bush in May 2007, "Liberalism and
Western-style democracy have not been able to help realize the ideals
of humanity. Today, these two concepts have failed.... [T]he world
is gravitating toward faith in the Almighty and justice and the will of
God will prevail over all things.""19 The radicals envision a world in
which the hoarding of capital is not respected but despised, and the
neglect of the most vulnerable unthinkable.' 9 ' As Tony Judt puts it,
"From first to last, Marxism's strongest suit was . . . the moral
seriousness of Marx's conviction that the destiny of our world as a
whole is tied up with the condition of its poorest and most
disadvantaged members. 192

Skeptics envision a world unencumbered by grand visions. Their
world is not homogeneous, but heterogeneous. They question the
normative assumptions of post-Cold War approaches to poverty, 93

along with the experts who implement them.' 94

The alternatives to liberal theory are not incorporated in post-
Cold War approaches to poverty, at least on the international level,

189. As Professor Schlag notes, "ours is a world ...where the value of freedom implies
at once the downfall of the Berlin Wall and the imbibing of Pepsi." SCHLAG, supra note 180,
at 47; see also THOMAS L. FRIEDMAN, THE LEXUS AND THE OLIVE TREE 381 (1999) (noting
without irony that "[f]or some reason, advertising copywriters have a tremendous insight into
globalization").

190. Mark Lilla, The Politics of God, N.Y. TIMES MAG., Aug. 19, 2007, at 28, available at
http://wvw.nytimes.com/2007/08/19/magazine/19Religion-t.html.

191. See, e.g., NAOMI KLEIN, THE SHOCK DOCTRINE: THE RISE OF DISASTER

CAPITALISM 445 (2007).

192. Judt, supra note 25.
193. While some postmodernists relentlessly challenge normative assumptions, see Pierre

Schlag, Foreword: Postmodernism and Law, 62 U. COLO. L. REv. 439, 444-45 (1991), others
concede that the processes of questioning, trashing, and deconstructing, "always do stop."
J.M. Balkin, Tradition, Betrayal and the Politics of Deconstruction, 11 CARDOZO L. REv. 1613,
1627 (1990).

194. Celia Dugger, Ending Famine, Simply By Ignoring the Experts, N.Y. TIMES, Dec. 2,

2007, § 1, at 11 (explaining how Malawi went from famine to surplus by helping farmers buy
fertilizer, contrary to the advice of the World Bank).
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for structural as well as political reasons. First, the international
system remains a system of sovereign states, and no major state
champions any of the alternatives. Second, even if major states did
champion these alternatives, their incorporation in an international
system would be problematic because such incorporation would be
inconsistent with their own premises.

Since the collapse of the Soviet Union and China's embrace of
capitalism, no major state advocates socialism. Even if it did, global
socialism assumes a post-state international order.'95 Moreover, while
many states are arguably theocracies, 96 in fact none of these states
focuses on post-Cold War approaches to poverty. Under religious
laws, as discussed above,' 97 the poor are not the state's responsibility.
Rather, the obligation to the poor is an obligation of individuals or
the community. Skeptics, those who reject the metanarratives of the
liberals, radicals, and theocrats, are likely to reject the metanarrative
of global poverty as well. Rather, they will ask who is raising the
issue, and for what purpose, or they will fall back on notions of
community or tribalism. 198

IV. THE POVERTY OF THEORY199

Theory is impoverished in two distinct senses. First, as Marx
famously explained in his critique of Hegel, "being"-material,
historical conditions-creates "consciousness," and at this particular

195. The state, according to Marx, would "wither away" under communism. See, e.g.,
ESSENTIAL WRITINGS, supra note 19, at 234-35 (explaining that the "withering away"
formulation was actually Engel's, while Marx's was "less explicit"). Politically, global socialism
would probably be summarily squashed, as its far less ambitious version, the NIEO, was
squashed in the 1970s. See infra Part IVA.

196. Iran is a prominent example. See generally Michael Slackman, Dreams Stifled, Egypt's
Young Turn to Islamic Fervor, N.Y. TIMES, Feb. 17, 2008, at Al (describing Islamic revival
throughout the Middle East, fueled in part by lack of economic opportunity); LILLA, supra
note 163, at 6-7 (discussing the contemporary appeal of theocracy).

197. See supra Part III.B.1.
198. Tribalism is typically expressed as "we can take care of our own," or perhaps a more

defensive position of "we could take care of our own if you would stop stealing from us." See,
e.g., SINGER, supra note 5, at 153 (discussing the preference for taking care "of our own").

199. See, e.g., E.P. THOMPSON, THE POVERTY OF THEORY (2004). Thompson's critique
of Althusser as arcane has itself become arcane, in part, for the reasons discussed in Part III.B
supra; see also POVERTY OF PHILOSOPHY, supra note 176 (criticizing Proudhon's PHILOSOPHY
OF POVERTY for ignoring history and the actual material conditions which shape it); cf
SANDEL, supra note 18, at 24 (describing liberalism's "poverty as theory"); MOHAMMED
BEDIAOUI, TOWARDS A NEW INTERNATIONAL ECONOMIC ORDER 17, 23-63 (1979)

(referring to the "[i]nternational order of poverty and poverty of the international order").
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historical moment, a liberal international system of sovereign states
has virtually erased consciousness of the alternatives to liberalism, at
least on the international level. Second, theory is impoverished
because liberal theory privileges state sovereignty over global
poverty.

A. Being Creates Consciousness

Being creates consciousness; that is, the actual, material means of
production determines the ideology we generate to explain it.2°° As
Professor Singer notes,

One hundred and fifty years ago, Karl Marx gave a one-sentence
summary of his theory of history: "The hand mill gives you society
with the feudal lord; the steam mill, society with the industrial
capitalist." Today he could have added: "The jet plane, the
telephone, and the Internet give you a global society with the
transnational corporation and the World Economic Forum." 201

Technology determines economic organization, in short, which
in turn determines how we live and how we explain our lives. We live
in a globalized world dominated by liberal markets and the free
movement of capital. We live in a world in which sovereign states
zealously safeguard their autonomy.

Even if the discontents were willing and able to challenge the
international legal system, the industrialized states have shown that
they will resist. The international legal system assures stability for
sovereign states and protects the status quo. No sovereign state can
impose its will on another. As a result, international law is not the
law of the majority, but the law of the least common denominator.
The poor states cannot compel the rich states to help them, either
through trade policies or direct aid.2°2

200. "The ruling ideas of each age have ever been the ideas of its ruling class." Karl Marx
& Fredrick Engels, Manifesto of the Communist Party, in THE MARX-ENGELS READER 489
(Robert C. Tucker ed., 1978) [hereinafter READER]; KoLAKOWSKI, supra note 25, ("[T]here
is no independent entity called 'history,' using mankind to attain its ends: history is simply the
purposeful activity of human beings."). See generally LICHTHEIM, supra note 175, at 37-40
(explaining Marx's philosophical rupture with Hegel); FROMM, supra note 19, at 17 ("It is not
the consciousness of men that determines their social being, but, on the contrary, their social
being that determines their consciousness.").

201. SINGER, supra note 5, at 10.
202. "[l~t must be emphasized that no U.N. body, nor any group of governments, has

accepted the proposition that any given country is obligated to provide specific assistance to
any other country. Moreover, the persistent rejection of such a claim by developed countries
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The industrialized states successfully blocked the major initiative
by the Third World decades ago."' In the 1970s, the former
colonies of the European powers, now newly independent states, or
"Group of 77," were able to pass resolutions in the General
Assembly over the objections of the Western industrialized states
because of their numbers." 4 In the Declaration on the Establishment
of a New International Economic Order (NIEO),2 °' the Nonaligned

and the failure of even the most generous of donors to locate their assistance within the
context of such an obligation, would present a major obstacle to any analysis seeking to
demonstrate that such an obligation has already become part of customary law." Alston,
MDGs, supra note 95, at 777. Marx was skeptical about the sovereign state: "Truly one must
be destitute of all historical knowledge not to know that it is the sovereigns whom in all ages
have been subject to all economic conditions, but they have never dictated laws to them.
Legislation, whether political or civil, never does more than proclaim, express in words, the will
of economic relations." ESSENTIAL WRITINGS, supra note 19, at 178; see also LOUIS HENKIN,
INTERNATIONAL LAv: POLITICS, VALUES AND FUNCTIONS 24-26 (1990) (discussing the
"mythology of 'sovereignty"'); BEDJAOUI, supra note 199, at 152 (explaining how sovereignty
was defined in international law "by its political elements, to the exclusion of the economic
aspects").

203. ANGHIE, supra note 17, at 245 ("[Flew of the NIEO initiatives had an enduring
impact on international law and the international economic system."). See generally Barbara
Crossette, The "Third-World' is Dead, but Spirits Linger, N.Y. TIMES, Nov. 13, 1994, § 4, at 1
(describing the death of a "fraternal third-world" envisioned by the world leaders at the 1955
Afro-Asian Conference, as "a gathering full of post-colonial promise, with dreams of self-
sufficiency, solidarity among newly independent nations and commitment to an anti-
superpower international policy that became known as nonalignment").

204. "[E]very state had duties to aid all those states where people were less materially
advantaged." Craig N. Murphy, What the Third World Wants: An Interpretation of the
Development and Meaning of the New International Economic Order Ideology, in THE POLITICS
OF INTERNATIONAL ORGANIZATIONS: PATTERNS AND INSIGHTS 226, 228 (Paul F. Diehl ed.,
1988); see, e.g., Norman Girvan, Expropriating the Expropriators: Compensation Criteria from a
Third World Viewpoint, in 3 THE VALUATION OF NATIONALIZED PROPERTY IN
INTERNATIONAL LAW 149, 149-52 (1975); see also Roger C. Wesley, A Compensation
Framework for Expropriated Property in the Developing Countries, in 3 THE VALUATION OF
NATIONALIZED PROPERTY IN INTERNATIONAL LAW 3 (1975) (discussing compensation for
purchases of natural resources by multinational firms in Third World countries); R.P. Anand,
Attitude of the Asian-African States Toward Certain Problems of International Law, 15 INT'L.
& COMp. L. Q. 55, 55 (1966) (discussing international law and the increasing involvement of
Asian and African states).

205. U.N. Declaration on the Establishment of a New International Economic Order,
G.A. Res. 3201 (S-VI), GAOR, Supp. No. 1, U.N. Doc. A/9556 [hereinafter NIEO
Declaration] (May 1, 1974) (discussing the establishment of a new international economic
order). See generally Kennedy, supra note 127, at 126-27 ("When it is your money, a great
deal more will look confiscatory. And the NIEO was interpreted very differently in different
places. To the American financial and corporate establishment, it looked confiscatory-
although liberal intellectuals were likely to interpret it more modestly, as a global version of
policies that had become politically acceptable in the United States during the New Deal....
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Movement pointed out that the developing countries constituted
seventy percent of the world's population, but accounted for only
thirty percent of the world's income." 6 They argued that the
industrialized states not only had a moral obligation to provide aid,
but that they owed the Third World compensation for the
industrialized states' prior exploitation and the benefits the
industrialized states still reaped from that exploitation.

As Professor Anghie explains, a key component of the NIEO was
the doctrine of permanent sovereignty over natural resources.2"7 This
was the issue addressed by the arbitral tribunal in Texaco v. Libya.2 8

Libya, the first former colony to formally achieve independence
through the U.N., evicted British and American troops in 1971.209
In 1974, Libya nationalized two major multinational oil companies,
Texaco and California Asiatic. In a carefully reasoned decision, sole
arbitrator Rene-Jean Dupuy 21° confirmed that the new states could
not change the law without the consent of the developed states.211

Thus, the multinationals were entitled to compensation under an
international standard, rather than Libya's national law,

In the Third World, the NIEO was often seen as the absolute minimum demanded by
elemental standards of fairness.").

206. NIEO Declaration, supra note 205, at 3.
207. ANGHIE, supra note 17, at 211; see also NICO SCHRIVER, SOVEREIGNTY OVER

NATURAL RESOURCES: BALANCING RIGHTS AND DUTIES 96-100 (1997). For a recent
iteration, framed in response to neoliberalism rather than neocolonialism, see Tina Rosenberg,
The Perils of Petrocracy, N.Y. TIMES MAG., Nov. 4, 2007, at 42 (analyzing Hugo Chavez's "oil
socialism").

208. 53 ILR 389 (1979) (award on the merits).
209. U.S. Department of State Country Reports: Libya, available at

http://www.state.gov/r/pa/ei/bgn/5425.htm (last visited Mar. 13, 2009).
210. Texaco v. Libya, 17 I.L.R. 1 (1978).
211. For a critique of the decision, see ANGHIE, supra note 17, at 222. The question of

compensation for nationalized property remained controversial. For example, in Banco
Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964), the Supreme Court declined to rule on
the validity of a Cuban expropriation of United States-owned sugar plantations, correctly
observing that international law was unsettled on the issue: "There are few if any issues in
international law today on which opinion seems to be so divided as the limitations on a state's
power to expropriate the property of aliens." Id. at 428. Congress responded in 1964 by
enacting the Second Hickenlooper Amendment, which explicitly overruled the Sabbatino case
and requires courts to hear cases involving expropriations absent an executive directive to the
contrary. Foreign Assistance Act of 1964, Pub. L. No. 88-633, § 301(d)(4), 78 Stat. 1009,
1013 (1964) (codified at 22 U.S.C. § 2370(e)(2) (1994)).
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notwithstanding the Charter of Economic Rights and Duties of
States."'

Nor were the less developed countries entitled to assistance from
the industrialized states under international human rights law. The
Economic Covenant was drafted during the tumultuous 1960s. Even
as a range of state obligations was carefully calibrated,213 it was
becoming increasingly clear that although poverty was always within
states, many of its causes lay beyond state borders. Global poverty
was structural. Again, however, the wealthy states adamantly refused
to assume any but the most minimal obligation.214 As a result,
although the Economic Covenant is an international instrument, like
the South African Constitution it focuses on justice claims within
states.21 ' Thus, while the notion of poverty as injustice has had a
major influence on post-Cold War approaches to poverty, the
application of Paine's arguments to relations between states, rather
than between the individual and the state, has been firmly rejected
by the developed states.2" 6 The Economic Covenant does not address
justice between states.

The liberal international system of sovereign states does not
recognize the justice claims of the least developed countries. Rather,
the "consciousness" is that globalization and free markets are in fact

212. See G.A. Res. 3281, GAOR 2d Comm., 29th Sess., U.N. Doc. A/9946 (1975)
(adopting the Charter of Economic Rights and Duties of States); BEDJAOUI, supra note 199,
at 173 (explaining why the international law requirement of "fair and prompt" compensation
was unfair to the Third World). See generally Burns H. Weston, The Charter of Economic Rights
and Duties of States and the Deprivation of Foreign-Owned Wealth, in INTERNATIONAL LAW:
CLASSIC AND CONTEMPORARY READINGS 519, 546 (Charlotte Ku & Paul F. Diehls eds.,
1998) (concluding that "[t]he great challenge lies less in 'proving' the rightness or wrongness
of the competing special claims (and values) involved, but in formulating, clarifying, and
applying policies that will simultaneously satisfy developmental goals and attract beneficial
private capital and technology").

213. See, e.g., Asbjorn Eide, Economic, Social, and Cultural Rights as Human Rights, in
ECONOMIC, SOCIAL, AND, CULTURAL RIGHTS 23-25 (Asbjorn Eide et al. eds., 2001).

214. See supra note 202. The United States has persistently rejected any notion that it has
any obligation under international human rights law to provide aid to poor states. Alston,
MDGs, supra note 95, at 776.

215. But see Alston, MDGs, supra note 95, at 776 (arguing that Article 2(1) of the
Economic Covenant, requiring states "to take steps, individually and through international
assistance and co-operation," imposes an obligation on wealthy countries to "support those
countries lacking the resources necessary to satisfy the economic and social rights of their own
citizens").

216. See supra Part III.B.1. It has also been rejected by liberal theorists, including John
Rawls. See supra note 58.



lifting millions out of poverty.2 17 As Jan Jenson and Boaventura de
Sousa Santos explain,

[m]ost frequently, the story of globalization is that of the winners,
as told by the winners. The victory of their vision of the future is
recounted as an inevitability. In the last two decades globalizations
follow-to hear the victors tell it-not only from heavy tendencies
of economic structures but also from the lucky escape from
misguided political vision which sought to achieve social justice and
equality via state act and mobilization of the economically and
socially disadvantaged after 1945.218

There are, of course, counterstories." 9 But their emergence
validates the liberal account by suggesting that even those who do
not yet benefit from liberal market policies will be brought center-
stage by U.N. fact-finders and a liberal press. They will not be
forgotten.

B. "All That Is Solid Melts into Air"

As explained in the previous section, theory is impoverished
because it is necessarily the product of the period in which it is
produced. We are living in a time of liberal hegemony, at least on the
international level. The resultant theory lacks the muscle to
effectively address global poverty.

Liberal regimes have made the poor a priority when material
conditions are so dire,220 or competing political movements so
strong,221 that the state itself is at risk. A vigorous liberalism, some
argue, can and should address global poverty. The risks, they
contend, are certainly equal to those that have spurred action before.
But the industrialized states which could effectively address global
poverty through the elimination of subsidies by the WTO member
states ,222 for example, are not themselves at risk. Rather, liberal

217. See, e.g., SACHS supra note 2, at 26-50.
218. GLOBALIZING INSTITUTIONS, supra note 124, at 12.
219. See, e.g., authorities cited supra notes 2-7 & 17.
220. See generally SUNSTEIN, supra note 89.
221. See authorities cited supra note 110 (describing Bismarck's social welfare initiatives).
222. As Eleanor Fox has observed, elimination of subsidies by the WTO Member States

would be the single most effective and far-reaching measure to improve human welfare in the
developing world. Eleanor M. Fox, Globalization and Human Rights: Looking Out for the
Welfare of the Worst Off, 35 N.Y.U. I. INT'L L. & POL. 201, 211 (2002) ("'The human costs of
unfair trade are immense. If Africa, East Asia, South Asia, and Latin America were each to
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hegemony has produced a complacent liberalism that lacks any real
sense of urgency about the poor. Indeed, the very success of
liberalism has eliminated the competition that has historically
motivated liberalism to address poverty. Liberal hegemony, in short,
has produced a flabby liberalism, ironically confirming one of its own
central tenets. But liberalism's inability to address poverty may not
be a problem for liberals, confirming a central tenet of the
discontents.223

While there may be little unified opposition,224 liberalism faces
multiple challenges to its approaches to poverty. These are not
monolithic; rather, these challenges reflect a wide range of sources
and motivations. Some nation-states remain committed to their own
versions of radicalism: theocracy and skepticism. While a liberal
international system seeks to accommodate their various intrastate
poverty initiatives,2' this can become strained, as Hamas has

increase their share of world exports by one percent, the resulting gains in income could lift
128 million people out of poverty. . .' If the nations of the WTO were to adopt one and only
one human welfare measure, elimination of [subsidies and trade barriers] should be the
measure.") (quoting OXFAM INTERNATIONAL, RIGGED RULES AND DOUBLE STANDARDS:

TRADE, GLOBALISATION, AND THE FIGHT AGAINST POVERTY 5 (2002), available at
http://www.maketradefair.com/assets/english/report-english.pdf). But see MILLENNIUM

DEVELOPMENT GOALS REPORT, supra note 93, at 29 (noting that the elimination of trade
barriers for certain products has benefited some less developed countries at the expense of
others).

223. Upendra Baxi, Voices of Suffering and the Future of Human Rights, 8 TRANSNAT'L L.
& CONTEMP. PROBS. 125, 163-64 (1998) ("[T]he paradigm of the Universal Declaration of
Human Rights is being steadily supplanted by a trade-related, market-friendly, human rights
paradigm .... [This] insists . . . upon the promotion and protection of the collective rights of
global capital in ways that justify corporate well-being and dignity over that of human
persons.").

224. As Professor Estreicher cogently notes, "Given the decline of working class militancy
across the globe, and the stubborn, persistent reality that a good portion of the working class.
. . votes contrary to its predestined interests as carriers of necessary social overhaul, class as an
explanatory vehicle of central importance today attracts few adherents." Estreicher, supra note
42, at 50. But see Judt, supra note 25, at 9 ("What Marx's nineteenth century contemporaries
called the 'Social Question'-how to address and overcome huge disparities of wealth and
poverty, and shameful inequalities of health, education and opportunity-may have been
answered in the West (though the gulf betveen poor and rich, which seemed once to be
steadily closing, has for some years been opening again, in Britain and above all in the U.S.).
But the Social Question is back on the international agenda with a vengeance. What appears to
its prosperous beneficiaries as worldwide economic growth . . . is increasingly perceived and
resented by millions of others as the redistribution of global wealth for the benefit of a handful
of corporations and holders of capital."). Cf NIEO Declaration, supra note 205.

225. See, e.g., MILLENNIUM DEVELOPMENT GOALS REPORT, supra note 93.
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shown. 226 Non-state actors, from the unaffiliated bandits who prey
on relief convoy planes to the growing number of foreign militants
gravitating to Afghanistan and other global hotspots," 7 whether
ideological or opportunistic, similarly undermine anti-poverty
initiatives.

These initiatives may also be threatened by competing initiatives
from China. Desperate for oil and other natural resources, China has
entered into a series of trade agreements that offer African states
generous terms without requiring them to meet human rights
standards or MDG benchmarks. This directly competes with Western
initiatives, making the latter much less appealing. Dealing with
China, which does not have an imperial legacy to overcome in Africa,
may well be more palatable to sovereign states as well as to their
people.228

Whether these threats will deepen the international commitment
to global poverty remains an open question, but they have not done
so yet. This is not surprising. The liberal models for addressing
poverty described in Part II face little real competition. Hugo
Chavez has declared a socialist resurgence in Venezuela." 9 The
religious group Hamas in Gaza provided aid when the Palestinian
Authority's troubled links to the West failed. The President of Iran
has urged the West to convert.2"' But there is no major ideology
competing with liberalism. Rather, those who challenge the liberal
paradigm are co-opted and integrated into the market. This is the
cultural logic of late capitalism."'

Even if the political will were to materialize, it is unclear whether
the international system could assure the long-term commitment,

226. See, eg., Steven Erlanger, In Gaza, Hamas's Fiery Insults to Jews Complicate Peace
Effort, N.Y. TIMES, Apr. 1, 2008, at Al.

227. See, eq., David Rohde, Foreign Fighters of Harsher Bent Bolster Taliban, N.Y. TIMES,
Oct. 30, 2007, at Al.

228. See, eg., IAN TAYLOR, CHINA AND AFRICA: ENGAGEMENT AND COMPROMISE
(2006); AP, EU Declines to Take on China over Africa Loans, Human Rights, INT'L HERALD
TRIB., June 28, 2007 ("China is Africa's third biggest trading partner."); see also Somini
Sengupta, Take Aid from China and Take a Pass on Human Rights, N.Y. TIMES, Mar. 9, 2008,
at WK3 (describing Sri Lanka's recent acceptance of aid).

229. See Rosenberg, supra note 207 (analyzing Hugo Chavez's "oil socialism").
230. See supra Part III.B.1.

231. Environmentalists, for example, support their work by selling glossy calendars and a
full catalog of products which announce their buyers' good intentions, even if they are
manufactured under less than sustainable conditions. FREDRIC JAMESON, POSTMODERNISM,
ORTHE CULTURAL LOGIC OF LATE CAPITALISM (1991).
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and long-term stability, necessary to make a real difference. Marx
explained how capitalism depends upon

constantly revolutionizing the instruments of production, and
thereby the relations of production, and with them the whole
relations of society .... All fixed, fast-frozen relations, with their
train of ancient and venerable prejudices and opinions, are swept
away, all new-formed ones become antiquated before they can
ossify. All that is solid melts into air .... 232

Capital has flowed freely for most of Western history, but the
end of the Cold War and developments in finance and technology
combined to qualitatively change the game during the past fifteen

233years. Some poor people undoubtedly benefit. In an age of
privatization, some argue that venture philanthropists like Bill Gates
and Warren Buffet may well succeed where states, or states alone,
have failed."' The idea that the extremely well-off should give some
of their wealth to the needy has become part of the zeitgeist, the air
we breathe and the coffee we drink.235 Just as conspicuous
consumption became a status symbol in Thorstein Veblen's day, 236

conspicuous philanthropy has become a status symbol in ours.237

232. Karl Marx & Friedrich Engels, Manifesto of the Communist Party, in BASIC
WRITINGS ON POLITICS AND PHILOSOPHY: KARL MARX & FRIEDRICH ENGELS 1, 10 (Lewis S.

Feuer ed., 1959).
233. SASKIA SASSEN, LOSING CONTROL? SOVEREIGNTY IN AN AGE OF GLOBALIZATION

40 (1996) ("Securitization and the ascendance of finance generally have further stimulated the
global circulation of capital and the search for investment opportunities worldwide .... "); see
also Peter J. Spiro, New Players on the International Stage, 2 HOFSTRA L. & POL'Y SYMP. 19,
21-22 (1997) (describing the revolution in global communications and its impact on financial
systems).

234. See generally LAURA A. DICKINSON, OUTSOURCING WAR AND PEACE (2007).
Enlightened self-interest may also lead to support. In Mozambique, for example, absenteeism
and fatalities among workers led one of the world's biggest aluminum producers to join with
other business and three governments to combat malaria. Sharon LaFraniere, Business Joins
African Effort to Cut Malaria, N.Y. TIMES, June 29, 2006, at Al.

235. See, eg., Starbucks Ad, We All Have Something in Common, N.Y. TIMES, Aug. 27,
2006, at N17 (describing Starbucks clean water campaign to raise $10 million, partnering with
"non-governmental organizations to bring clean water, improved sanitation, and hygiene
education to villages in need. What's amazing is that once these basic needs are fulfilled,
opportunities for education, agriculture, and commerce emerge-children go to school,
women start businesses, and the whole community begins to look forward to the future,
which, it should be said, is another thing we all have in common").

236. THORSTEIN VEILEN, THE THEORY OF THE LEISURE CLASS 36 (1899).

237. See Andy Serwer, The Legend of Robin Hood, FORTUNE, Sept. 18, 2006, at 102
(explaining "[h]ow the leaders of the hedge fund world have banded together to fight
poverty-taking gobs of money from the rich . . . and making philanthropy cool among the
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Rich celebrities like Angelina Jolie, 38  along with venture
philanthropists like Gates and Buffet,' 9 may be the best hope for
those now living on less than a dollar a day.24° The almost sixty-five
billion dollars pledged by Buffet and Gates241 dwarf the contributions
of many donor states,24 2 and they do not come with the same

243strings.
Private charity may well be more effective than public rights,

especially if the former means billions of dollars and the latter means
empty promises. But while popular culture can be a force for
good,2 4 it is not a particularly dependable force. And no one is more
vulnerable to shifting mores than the poor.245

business elite"). But see Jim Dwyer, Out of Sight, Till Now, and Giving Away Billions, N.Y.
TIMES, Sept. 26, 2007, at BI (describing how Chuck Feeney, who made billions from duty-
free airport shops, has given $4 billion to projects ranging from AIDS clinics in South Africa to
plastic surgery for children with facial deformities in the Philippines; and $600 million to his
alma mater, Cornell). Feeney suggested that he went public to inspire other billionaires to
discover the pleasures of philanthropy. Id.

238. Stanley, supra note 15 ("Even more than Bill Gates or Bono [Angelina Jolie] signals
a shift in mores among the hyper-rich.").

239. Donald G. McNeil, Jr., & Rick Lyman, Buffet's Billions Will Aid Fight Against
Disease, N.Y. TIMES, June 27, 2006, at Al; see also, Jessi Hempel, Acumen's New Model for
Third-World Aid, Bus. WK., Nov. 10, 2006, at 14 (describing projects of non-profit venture
capital firm, Acumen).

240. Oxfam Faults Responses, supra note 3 ("Nearly half of Africans live on less than a
dollar a day.").

241. Peter Singer, What Should a Billionaire Give - And What Should You? N.Y. TIMES
MAG., Dec. 17, 2006, at 58, 60. Adjusted for inflation, the contributions of Gates and Buffet
are each "more than double the lifetime total [of Carnegie and Rockefeller combined]." Id.

242. See supra note 93.
243. Professor Singer observes, "Unconstrained by diplomatic considerations or the

desire to swing votes at the United Nations, private donors can more easily avoid dealing with
corrupt or wasteful governments. They can go directly into the field, working with local
villages and grass-roots organizations." Singer, What Should a Billionaire Give, supra note 241,
at 62.

244. Some are criticized. See, e.g., Christopher Dickey, Angelina Jolie: A Rebel with a
Cause, NEWSWEEK, Mar. 26, 2007 (asking Jolie, "Do you worry about people who say this is
celebrity tourism?" Jolie responded, "I don't know if anybody saying that has spent the last six
years of their life going to over 30 camps and really spending time with these people. I can't
care").

245. Seegenerally POGGE, supra note 5.
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V. CONCLUSION

Take a sad song, and make it better...

-LENNON & MCCARTNEY
246

This Article has shown that theory can illuminate post-Cold War
approaches to poverty. Part II explained why theory is both crucial
and problematic. Theory is crucial because there is no single, unified
legal system addressing global poverty and theory makes it possible
to map the relationships between multiple international and
domestic laws. At the same time, theory is problematic in this
context because of the limitations of liberal theory and the reality of
liberal hegemony.

Part III, Theories of Poverty, described the three basic conceptions
that drive liberal approaches to poverty: justice, morality, and utility.
It explained how these conceptions add up and how they fall short.
It then set out the critiques of liberalism's discontents and explained
why these views are conspicuously absent from post-Cold War
approaches to poverty, at least on the international level.

Part IV, The Poverty of Theory, focused on the limits of theory
itself. It revisited Marx's basic insight that "being creates
consciousness" and applied it to the post-Cold War order. It
concluded that the liberal international system of sovereign states has
neither the legal muscle to effectively address global poverty nor the
political will to develop it. This does not mean, of course, that the
political will cannot be fostered.247 Nor does it mean that the liberal
international system cannot improve the lives of millions of the
world's poor.24 Whether this would offset the costs of globalization

246. THE BEATLES, Hey Jude, on HEY JUDE (Apple Records 1968).

247. See, e.g., POGGE, supra note 5, at 26 (noting that the "best hope" for the global
poor "may be our moral reflection"). Sen explains, "[T]he ethical force of human rights is
made more powerful in practice through giving it a high profile social recognition and an
acknowledged status, even when no enforcement is instituted." Sen, The Limits of Law, supra
note 83, at 2919.

248. According to Pogge, a meaningful reduction of global poverty could be
accomplished through just "1.2 percent of the aggregate annual gross national incomes of the
high-income economies." POGGE, supra note 5, at 7. The efforts to do so require an article of
their own to catalog. Their range is staggering. See, e.g., Jennifer Gordon, Transnational Labor
Citizenship, 80 S. CAL. L. REv. 503, 504-05 (2007) (urging the adoption of baseline labor
rights so as to "facilitate the free movement of people while preventing the erosion of working
conditions in the countries that receive them"); Trachtman, supra note 58, at 482 (identifying
opening markets and domestic reform as two main areas of international trade which could
improve the position of poor people); Roben Farzad, Can Greed Save Africa? Bus. WK., Dec.
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is an open question.249 The Beatles are agnostic. 50 So was Marx.2"'
In my view, the notion that global poverty can be constructively
addressed through markets, along with donor states and Bono, is as
defensible (or not) as the notion that Beatles' lyrics might be of
some value here.

10, 2007, at 46 (suggesting that "[flearless investing is succeeding where aid often hasn't");
Ophelia Dahl, as told to Glen Rifidn, Imagine Big, Start Small, N.Y. TIMES, June 11, 2006, at
3.9 (describing the origins of Partners in Health, a non-profit organization that finances
community based health projects in seven countries and employs 4,000 people). The
effectiveness of these efforts varies. "Cause marketing," for example, has been criticized by
some activists who claim that the primary beneficiaries are businesses. Nixon, supra note 15
(noting that Red companies "collectively spent as much as $100 million in advertising and
raised only $18 million").

249. See SINGER, supra note 5, at 89; French, supra note 156 (noting that the World
Bank's estimate of poverty in China has recently been tripled following the recent adoption of
a new standard focusing on "purchasing power parity"); see also EDITORIAL, Africa's Chance,
N.Y. TIMES, Nov. 2, 2007, at A26 (noting that growth in sub-Sahara Africa will likely exceed
five percent this year, for the fifth year in a row); Elisabeth Rosenthal, World Food Supply is
Shrinking, U.N. Agency Warns, N.Y. TIMES, Dec. 18, 2007, at C5 (noting that, according to
the U.N., "the world food supply is dwindling rapidly and food prices are soaring to historic
levels").

250. Compare THE BEATLES, We Can Work It Out, on YESTERDAY . . . AND TODAY
(Capital Records 1966) with John Lennon, Across the Universe, on LET IT BE (Apple 1970)
("Nothing's gonna change my world.").

251. Compare Marx, On the Question Free Trade, supra note 177, at 221 ("To sum up,
what is free trade under the present condition of society? It is freedom of capital."), with id. at
224 ("But, in general, the protective system of our day is conservative, while the free trade
system is destructive. It breaks up old nationalities and pushes the antagonism of the proletariat
and the bourgeoisie to the extreme point. In a word, the free trade system hastens the social
revolution. It is in this revolutionary sense alone, gentleman, that I vote in favor of free
trade.").
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