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Guardianship Information

In September 1987, the Associ-
ated Press released the results of a
year-long inquiry into the nation’s
guardianship system, involving 67 re-
porters and examination of 2,200 pro-
bate court files. The study described
““an ailing system'' and cited deficien-
cies.in every aspect of the process. In
response to this study, the American
Bar Association Commission on Legal
Problems of the Elderly and the Com-
mission on the Mentally Disabled are
sponsoring a National Guardianship
Symposium in July. The aim of the
interdisciplinary symposium will be to
develop recommendations address-
ing concerns about guardianship law
and practice.

In preparation for the symposium,
John J. Lombard Jr., Probate and
Trust Division Director, is seeking in-
formation on specific experiences
with guardianship law and practice in
participating states, legislative efforts,
cases and suggested reforms. Please
send information as soon as possible
to Mr. Lombard at Morgan, Lewis &

Bockius, 2000 One Logan Center, Phil-

adelphia, PA 19103, ABA NET 1666 as
soon as possible.

Scottsdale Report

The Council of the Section met on
Sunday, May 1, 1988 in Scottsdale,
Arizona. Among other matters, the fol-
lowing resolution regarding tax sta-
bility was adopted (with the caveat
that the Executive Committee might
make minor changes as it deemed
necessary) and will be presented to
the House of Delegates at the annual
meeting in Toronto:

Whereas, the federal transfer tax

system (encompassing estate, gift
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and generation-skipping transfer
taxes) affects a broad range of
Americans, including owners of
farms, ranches and other closely-
held businesses, and is an impor-
tant consideration affecting dis-
tribution of family assets accumu-
lated over a lifetime; and
Whereas, -unlike amendments to
the income tax system, where
each year taxpayers are accus-
tomed to new rules and each new
transaction judged in terms of the
law applicable at that time,
changes in the federal transfer tax
system are frequently the only cir-
cumstance requiring changes in
existing estate transfer tax plans
for the disposition of property; and
Whereas, significant and complex
changes made in 23 tax bilis en-
acted in the 19 years since 1969
have been in many cases unpro-
ductive and costly and have re-
sulted in great instability in plan-
ning for the federal transfer tax;
and

Whereas, this instability which has
been imposed in most cases with-
out securing significant revenues
for the federal government has
made it extraordinarily difficult for
many individuals subject to the
transfer tax system to plan for the
orderly disposition of their assets,
while requiring them to constantly
reconsider and revise at great per-
sonal sacrifice and considerable
expense their estate plans; and
Whereas, in the case of owners of
interests in closely-held business-
es such planning is often essential
to the survival of such enterprises;
and

Whereas, given the importance to
this country of the orderly trans-
mission of private property, the

Spring Council Meeting
April 26-30, 1989
Laguna Niguel, California

ABA Annual Meeting
August 3-10, 1989
Honolulu, Hawaii

federal transfer tax system should
be understandable, have stability
and be reasonably administrable;

and
Whereas, the American system of

voluntary compliance with the sys-
tem of taxation requires taxpayer
confidence in the fairness and sta-
bility of the law and taxpayers will
not have that confidence if they
cannot rely and plan on a constant
set of assumptions; and.
Whereas, the repeated recent
piecemeal changes in the federal
transfer tax system are undermin-
ing the confidence in the system
and the rule of law by subjecting
taxpayers to unreasonable and in-
consistent application of new laws
which taxpayers, practitioners and
those administering the laws are
not given sufficient time to fully
understand.

Now, therefore, the American Bar

Association urges that:

1. There be a presumption in favor
of stability in the federal trans-
fer tax system with any pro-
posed change required to carry
a.heavy burden of persuasion
that the inequity or inefficiency
of the current system is so
great that further changes and
the resultant disruption are
justified.

2. If any changes are to be made
in the fedral transfer tax sys-
tem, they should be made
through -an orderly legislative
process with participation of
practitioners, including:

a. Hearings with adequate
notice and an opportunity to
participate.

b. Bills circulated and re-
viewed in a thoughtful, de-
liberate fashion before initial
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passage by the House.

c. Bills circulated and reviewed
in a thoughtful, deliberate
fashion before passage by
the Senate.

3. If any changes are made, they
should be prospective only with
areasonable lead time (at least
one year) for instruments to
be amended to reflect such
changes. :

4. Constant small changes should
be avoided.

The Section-also resolved to seek
adoption, in the House of Delegates,
of a resolution calling for the repeal of
Section 2036(c) of the Internal Reve-
nue Code.

The Section also endorsed in prin-
ciple the adoption of the current draft
of the proposed Uniform Statutory
Power of Attorney Act by the Na-
tional Conference of Commissioners
on Uniform State Laws, subject to
such amendments and modifications
during the approval process as may
be acceptable to the Drafting Com-

"mission and the ABA and Sectlon
Advisors.
The Council also created a new

committee on Guardianships, Con-.

servatorships and Other Protective
Proceedings, to focus entirely on
those proceedings rather than tan-
_gentially as is currently done by sev-
eral other committees.

The Section agreed to co-sponsor,
with the ABA Commission for the El-
derly, a seminar on Sunday afternoon
of the ABA annual meeting in Toronto
on Canadian Guardianships.

The Council approved the appoint-
ment of a Liaison from the Task Force
on Legal Financial Planning to the Fi-
nancial Planning Committee of the
AICPA, and to accept a liaison from
that committee to the Task Force.

Two requests for blanket author-
ity to deal with Section 2032A were
approved:

¢ The first involves seeking a tech-
nical correction to Section
2032A to allow for a post-death
cash lease 1o a family member of
a qualified heir, and

e The second involves participat-
ing with the Section of Taxation
in discussing and presenting
draft proposals for regulations
dealing with certain specific
Section 2032A issues, including
the application of special valua-
tion to real property devised in

July/August

successive interests, such as
gifts in trust.

It was announced that the Section
has a new staff member, Karen S.
Lewis. Karen received her B.A. and
Master’'s of Public Health at the Uni-
versity of California at Berkeley and
Los Angeles respectively, and comes
to the ABA from the Academy of Gen-
eral Dentistry in Chicago, where she
served as Special Projects Manager.
Her organizational skills in planning
meetings, editing newsletters, prepar-
ing budgets, speeches and the like
should prove very valuable to the Sec-
tion. Prior to joining the Academy of
Dentistry, Karen was employed as
Program Coordinator for the Interna-
tional College of Surgeons and as Cor-
porate Translator for American Mo-
tors. She studied French at the Sor-
bonne. So, bien venue Karen!

In connection with the fall Council
meeting in Houston, on October 28,
1988, the Probate and Trust Division
will sponsor a seminar on Post-Mor-
tem Planning for the Estate after
TRA-86. Under the leadership of Philip
J. Hirsch, the program will feature a
number of notable speakers including:
Mildred Kalik, Ellen Harrison, Robert

Stuart, Lynn Hart, Donald Etheridge,

Richard S. Kinyon and Carol Calhoun.
The topics to be addressed will in-
clude: disclaimers, QTIP elections, in-
come tax planning, estate tax elec-
tions, generation-skipping considet-
ations, plan distributions, timing of es-
tate distributions, and planning and
drafting for flexibility in maklng post
mortem elections..

The Section will also-be sponsoring
a program on fiduciary responsibility
in conjunction with the Conference of
Lawyers and Corporate Fiduciaries
to be held in late winter or spring of
1989. More information on this pro-
gram will be forthcoming.

1988 Annual Meeting
Toronto, Canada

Registration materials for the An-

“nual Meeting in Toronto were sent to

all Section members. If you have not
done so, you are encouraged to sign
up for the Dinner Dance to be held on
Monday, August 8, 1988 at Casa
Loma, which is a 98 room medieval
style castle in the heart of Toronto.
Many excellent programs have
been planned by the Section for the
Annual Meeting:
Saturday, August 6, 1988
1:30 p.m.-5:30 p.m.

“Hocus Pocus, Now You See Him,
Now You Don’t, The Residential Real
Estate Practitioner”

Cosponsored with Lawyers Title
Guaranty Funds Committee and the
Young Lawyers Division

Sunday, August 7, 1988

9:00 a.m.-12:00 noon
“Financing: Real Estate Financing
Forum”

9:30 a.m.-11:00 a.m.
Condemnation Law Committee
Meeting

9:30 am.-10:00 a.m.
Title Insurance Committee Meeting

10:00 a.m.-11:30 a.m.
“Title Insurance” Workshop

9:30 a.m.-12:00 noon
“The Case for Impact Fees”

10:00 a.m.-12:00 noon
“Land Use Workshop: Land Use
Guidelines after Nolan”

1:00 p.m.-5:00 p.m.

Employee Benefits Program
Cosponsored with the Business Law
Section, Labor Law Section and
Taxation Section

1:30 p.m.-4:30 p.m.

“Financing Workshop: Sale/
Leaseback Financings”

1:30 p.m.-5:00 p.m.

“Residential Symposium: Educating
the Public re: Lawyer Services,
Paralegals, Arbitration in Title
Insurance, Housing Tax Credits,
Brokers and Lawyers”

2:00 p.m.-5:00 p.m.
“Condemnation/Commercial Lease:
Condemnation Clauses”

2:00 p.m.-5:00 p.m.

“Attorneys Acting in Other Fiduciary
Roles”

2:00 p.m.-5:00 p.m.
“Generation-Skipping Tax Program
Cosponsored with the Tax Section

Monday, August 8, 1988

9:00 a.m.-12:00 noon
“Environmental Workshops™

9:00 a.m.-10:30 a.m.
“Litigation Workshop: Liability for
Breach of Loan Commitments’"

9:00 a.m.-12:00 noon
"'Condominiums Workshop™

9:00 a.m.-12;00 noon

"Open Forum Workshop'' on Tax
Legislation and Regulations and
Estate Planning and Drafting.
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10:30 2.m.-12:00 noon

"‘Brokers & Brokerage, Litigation
Workshop: Broker Liability and
Damages”

10:30 a.m.-12:00 noon
“Computerized Planning and
Probate”

Cosponsored with the Economics
Section

Booth Set-up

1:30 p.m.-4:30 p.m.
“Environmental Program: Use of
Environmental Audits”

1:30 p.m.-5:30 p.m.

Session [: “Retirement Planning
Without the Use of Code Sections”
Session |I: “Planning for Forced
Retirement”

Cosponsored with the Senior Lawyers
Division

2:00 p.m.-5:00 p.m.

“Computerized Planning and
Probate" continued

2:00 p.m.-5:00 p.m.
“New Section 2036(c)"
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2:00 p.m.-5:00 p.m.

Session I: “Fiduciary Litigation"
Session II: “Malpractice Questions™
2:00 p.m.-5:00 p.m.

“Construction Law and Practice
Potpourri”

Tuesday, August 9, 1988

8:00 a.m.-12:00 noon

“ERISA Fiduciary Responsibility”
Cosponsored with Business Law
Section, Labor Law Section and
Taxation Section

8:00 a.m.-12:00 noon
“Commercial Leasing" (Breakfast,
Workshop, Program)

9:00 a.m.-12:00 noon

“What Every Lawyer Ought to Know
About Partnership Issues Involved in
Real Estate Workouts"

9:00 a.m.-12:00 noon

“Ten Years After Penn Central”
Cosponsored with the State and
Urban Government Section

9:00 a.m.-12:00 noon and 2:00-
p.m.-4.00 p.m.

-
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“Potpourri of Financial Planning
Issues”

9:00 a.m.-12:00 noon
“Nuts and Bolts of the Marital
Deduction”

10:00 a.m.-5:30 p.m.
“Computerized Planning and
Probate”
Cosponsored with the Economics
Section

Booth Set-up

2:00 p.m.-5:00 p.m.
“Comparison of Canada & U.S.
Estate Planning Law”

2:00 p.m.-5:00 p.m.
“Commercial Leasing Potpourri”

2:00 p.m.-5:00 p.m.

“Creditors’ Rights in Real Estate
Financing: Drafting Real Estate
Documents to Address Statutory and
Case Law Concerns Relative to
Creditors’ Rights”

2:00 p.m.-5:00 p.m.
“Foreign Investments in U.S. Real
Estate Committee Workshop"
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There was only one way to improve
the first Trial Notebook

A new expanded edition

Containing 21 previously uncollected
articles, the new edition of this
classic book spans the twelve

years of James W. McElhaney’s
““Trial Notebook” columns in

the journal Litigation.

In the new McElhaney’s Trial Notebook
you will learn about:

* The eight absolutes for preparing a witness
+ Traps in the rules of evidence that can
cost your case
» Twelve exceptions to the hearsay rule that
must be recognized instantly
» Rebuttal—the undervalued opportunity
» Getting “inadmissible” evidence admitted
* A strategy that will revolutionize your
ability to cross-examine
and hundreds of other techniques that will increase
the effectiveness of your advocacy.

Written in a concise, informal style and containing -
numerous examples and anecdotes, the new McElhaney’s
Trial Notebook offers strategies grounded in courtroom
experience. It will provide you with a wealth of

advice and information of immediate practical use. 1987 6x9 528 pages

Please send: . : ) ,m

McElhaney’s Trial Notebook,

Second Edition , 0
Check enclosed,
Eapgll;bour(lid copies (5310052) @ $29. 50 : payable to American Bar Association
ardbound copies (5310053) @ $39‘50 O Charge to ,
copies of The Litigation Manual (5310037) O MasterCard Exp. Date
@ $40.00 Ovisa
copies of Litigation: Ten-Year Index (5310048) Acct. No.
@ $7.95 ]
i copies of Model Jury Instructions for Business Signature
! Tort Litigation (5310032) @ $10.00
1
Monographs: : Name
copies of The Role of Experts in Business Address
Litigation (5310019) @ $5.00
copies: Irving Younger, The Art of City/State/Zip
Cross-Examination (5310001) @ $8.50
copies: Irving Younger, An Irreverent Introduc- Mail to: Publications Planning & Marketing
tion to Hearsay (5310001) @ $7.50 American Bar Association

750 N. Lake Shore Drive
Total (add $2.50 for handling ) § : Chicago, IL 60611 ' PP7/68
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