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LOOKING TO THE FUTURE

BREAKING THE MOLD AND PICKING UP THE PIECES: RIGHTS OF
PARENTHOOD AND PARENTAGE IN NONTRADITIONAL FAMILIES

J. Herbie DiFonzo and Ruth C. Stern!

The past few decades have shown us myriad ways to form a family. Married couples and their biological offspring no longer
define the dominant model, nor do they constitute the majority of domestic arrangements. But while contemporary culture tends
to applaud social diversity, we cannot be certain that novel, highly individualized family formation is always consonant with
child well-being. Further, courts and legislatures have been slow to acknowledge and accommodate domestic diversity. When
judges and lawmakers do confer parental rights on a particular class of individuals, the results are not always equitable or even
logical. The era of the traditional nuclear family may be past, but the task of legitimating, recognizing, and strengthening new
parent—child bonds is just beginning.

Key Points For The Family Court Community:

» Even in light of its decreasing relevance, the nuclear family model continues to shape our perception of what a family
should look like.

» The presence of a biological tie between parent and child is not always dispositive of parental rights.

»  Despite the prevalence of nontraditional family forms, the notion of de facto parenthood continues to be hotly contested.

* Stepparent families are America’s fastest growing domestic arrangement. Yet, courts and legislatures are slow to accord
legal status to nonbiological coparents, whether married or cohabiting.

* The use of assisted reproductive technology is on the rise among same-sex couples as well as infertile couples and single
parents. These families are greatly in need of legal definition and validation in order to function and survive as families.

Keywords: Cohabitation; De Facto Parenthood; Marriage; Nontraditional Family; Reproductive Technology; Stepfamilies;
and Same-Sex Couples.

I. INTRODUCTION: A VERY HARD ACT TO FOLLOW

It used to be so simple. Marriage, biology and adoption defined the class of adults who could aspire
to the rights and obligations of parenthood. By limiting the number of persons who could claim
parental status, the law achieved a measure of predictability, stability and certainty benefitting children
and parents.” By the dawn of the 21* century, predictability had been submerged within a wave of
multi-layered and impermanent family relationships, reproduction engineered by gamete donors and
gestational surrogates, same-sex coparental unions, and nonmarital childbearing. The rise of family
diversity has sorely taxed the power of the legal system to reinvent and reassign parental roles.
Meanwhile, the social worth of so much change and complexity is sometimes questionable, especially
in terms of family and child well being. It is tempting to wish we could roll back the tide to an earlier,
easier time. But those times were not all good and, as Stephanie Coontz might counsel us, “we need
to realize that many of our worries reflect how much better we want to be, not how much better we
used to be.”

We have come to crave highly individualized romantic and familial bonds. As explained by Andrew
Cherlin, in the pre-1960s United States, “marriage and only marriage was one’s ticket of admission
to a full family life.”* As self-actualization became more gratifying than playing the marital role of
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good provider, homemaker or responsible parent, the notion of lifetime vows yielded to the quest for
“personal growth and deeper intimacy.”® The availability of consensual and even unilateral divorce
expanded the arena of personal choice. The drive for self-development, along with the spirit of
negotiation and egalitarianism, began to occupy the field of intimate relationships.® Increasingly,
couples bypassed the public commitment of marriage in favor of the more private arrangement of
cohabitation.” The number of single-person households grew as well, from 1% of those aged 18 to 29
in 1950, to 7% today.® Young professionals in particular devote their 20s and early 30s to career
advancement rather than building families.” People marry later now, or not at all.'’ In the realm of
consequences both intended and unintended, only one in ten women ended her childbearing years
without giving birth in the 1970s. Today it is one in five."

Infertility brought on by delayed childbearing fueled the need for Assisted Reproductive Technolo-
gies (ART). Same-sex couples who desired children also helped to swell the demand for sperm and
egg donors and gestational surrogates. Lacking the determinants of biological parentage, ART’s
patrons turned to courts and legislatures to devise a legal means with which to link them with their
non-genetic offspring. Despite these legal innovations, the cultural and legal preference for biological
parentage remains formidable. When same-sex unions dissolve, the non-genetic parent risks the loss
of contact with a son or daughter he or she has raised as his or her own. Similarly, stepparent/stepchild
bonds rarely survive a break-up between the stepparent and the biological parent. Though these
individuals may function as parents in all but name, they are traditionally biological strangers and
nonparents in the eyes of the law. To prevent harm to children and preserve nontraditional parent-child
attachments, courts have searched for ways to “confer rights considered parental upon those who are
not legally recognized as parents.”'?

Conceptually, the task is difficult enough, but it is complicated even further by the instability and
fluidity of today’s family relationships. Bonds between child and nonparent are formed and broken
with amazing rapidity. Qualitatively, as courts have found, some of these relationships are more
‘parentlike’ than others. By the time a court has reached such a determination, the child may have
moved on to yet another family constellation. Divorced individuals repartner and divorce again. For
unmarried couples with children, the turnover in genetically unrelated parent figures is even higher. In
America today, more than half of all births to women under 30 occur outside marriage." These
pregnancies are “largely unplanned, a byproduct of uncommitted relationships.”'* Still, despite their
fragility, stepfamilies are now more commonly formed by nonmarital birth and cohabitant repartner-
ing than by marital birth and remarriage.'s

By the late 20" century, the growing complexities of parentage demanded legal frameworks more
adaptable to contemporary realities. The “best interests” standard may have been well-suited to
custody and visitation battles between biological parents but, in and of itself, it cannot assist a court
in parsing a dispute between an intended parent and a gestational surrogate, between a lesbian
coparent and the child’s genetic mother, or between a stepparent and a biological parent. In such cases,
the ultimate determination of a child’s best interests is most often preceded by an inquiry into the
nature of the claimant’s tie to the child, the natural parent’s rights and preferences, and whether the
claimant’s interests can be accommodated by existing legal definitions of parenthood.

The legal and cultural recognition of nontraditional forms of parenthood is often hampered by our
tendency to view them through “the lens of nuclear family norms.”'® So dominant is the conventional
two-parent paradigm that it serves to “marginalize other family forms.”'” Further, as genetic links
between parent and child become attenuated by adoption and the use of ART, biology assumes a
crucial importance. Adopted children, as well as those conceived by sperm and egg donor, long to find
that ‘missing piece’ of themselves and to know their genetic and ancestral origins.'® As a result, most
infant adoptions today are open and allow for the exchange of information between biological and
adoptive parents."” Children of ART search for “family-type connections” among donor sibling
registries because “it is biology, and biology alone, that provides the basis for a connection between
donor-conceived family communities.” For all its novelty, family diversity is rooted in generations of
tradition. Reconciling past and present can be difficult because, in the theater of family law, the
biological nuclear family model is proving a very hard act to follow.
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II. DE FACTO PARENTING IN THE ERA OF OPTIONAL MARRIAGE

For the continued viability of a legal system, demographics are destiny.?! The family law universe
no longer spins along the axis of a married heterosexual couple and their children. But while
twenty-first century America presents a panoply of diverse domestic arrangements, the legal system
that used to regulate families is now engaged in tracking them, unevenly, sometimes warily, and
usually at a distance. As our legal framework is rebuilt with functional materials replacing biological
ones, much is gained, much is lost. Fairness and accuracy are the winners in this new design. But the
move to practical, ‘as-designed-and-lived’ blueprints to resolve core family issues sacrifices simplicity
and certainty, and these are not inconsequential losses. Ultimately, there is no going backwards, no
return to a supposedly golden era of perfect family forms that never really was.”> The mold of family
law is clearly broken, and how we pick up the pieces becomes especially important.

A quick look back may give us perspective on the present. De facto parenting would have mystified
our common law ancestors. They viewed the offspring of married couples as the only ones who legally
counted; an illegitimate child was filius nullius, nobody’s son.” Maintaining the marital line was
essential for inheritance.?* Marital fidelity even trumped biology, since the bloodline of a child born
out of wedlock was irrelevant.”> Legitimacy was also a prime moral standard, “an encouragement to
virtue.”?® But the innocent child paid the price for the parents’ lack of virtue.”” Adoption, a latecomer
to family law, did not formally exist until the mid-19" century in the United States, and in England not
until 1926.%® Perhaps most importantly, the common law developed a comprehensive treatment of
family burdens and benefits in a world without divorce.”® Although divorce became more widely
accessible in the course of the 19" century, its occurrence “was the merest trickle in comparison to the
rate in more recent times.”*® Even with the significant rise in divorce throughout the 20" century,
the normative nature of the heterosexual family form was unchallenged until the last decades of the
century.’!

Although their legal status is often contested, families are increasingly characterized as “two or
more persons related by birth, adoption, marriage, or choice.”™ The core concept involves “the
creation of ‘an intimate familial relationship that is stable, enduring, substantial and mutually sup-
portive, ... one that is cemented by strong emotional bonds and provides deep and pervasive
emotional security.” ** New Jersey Supreme Court Justice Virginia A. Long has sensitively described
these emerging family norms:

Those qualities of family life on which society places a premium—its stability, the love and affection
shared by its members, their focus on each other, the emotional and physical care and nurturance that
parents provide their offspring, the creation of a safe harbor for all involved, the wellspring of support
family life provides its members, the ideal of absolute fealty in good and bad times that infuses the familial
relationship (all of which justify isolation from outside intrusion)—are merely characteristics of family life
that, except for its communal aspect, are unrelated to the particular form a family takes.**

The central difficulty with contemporary family law is that the subject matter has changed faster
and more thoroughly than the formal legal principles. The central aims of family law “cannot be fully
accomplished when ‘family’ is defined in law to exclude a significant part of the population of actual
families.”* Even though married couples and their children now form a minority of households, most
state statutes have not caught up to the enormous demographic changes in family composition.*
Moreover—and not surprisingly—many children in these new family compositions are raised by
parents who do not fit the married heterosexual mold.”’

The nature of parenthood has not changed. But the identity of the parents is now more than ever
a contested terrain. As the Colorado Supreme Court noted, “Parenthood in our complex society
comprises much more than biological ties, and litigants increasingly are asking courts to address
issues that involve delicate balances between traditional expectations and current realities.”*® When
these modern families experience legal turmoil, they must turn to judges who have little or no
statutory guidance in dealing with these new domestic configurations. These clashes over parentage,
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custody, and visitation often present novel and knotty issues for the courts because society is evolving
faster than legislatures can—or choose to—keep up.”” Many judges have recognized that “[t]he
changing realities of modern family life, and the increasing use of collaborative reproductive tech-
nology to procreate children by asexual means, has forced a reconsideration of the meaning of
parenthood.”* In the absence of appropriate legislative revision of statutory concepts derived from a
bygone era, courts often formulate or adapt equitable remedies to resolve the family dispute fairly for
the parties and their children, bearing in mind that many similar and dissimilar families will soon
bring their conflicts to these same courts for a determination of their parenting rights and obligations.
As a California appellate court recently noted, “numerous states have recognized the parental rights
of same-sex co-parents who do not have a biological or adoptive relationship with a child.”*!

The Supreme Judicial Court of Massachusetts has provided a comprehensive definition of a de
facto parent: “one who has no biological relation to the child, but has participated in the child’s life
as a member of the child’s family.”** The de facto parent also “resides with the child and, with the
consent and encouragement of the legal parent, performs a share of caretaking functions at least as
great as the legal parent.” Finally, the de facto parent “shapes the child’s daily routine, addresses his
developmental needs, disciplines the child, provides for his education and medical care, and serves as
a moral guide.™*

As with surrogacy agreements, de facto parenting is a quotidian reality of American life. Diffi-
culties arise when an “untraditional” family faces disruption or dissolution, and even then only when
the biological parent argues that the other parent—who in many case has fully shared parenting joys,
burdens, and duties since the child’s birth—is in fact a domestic gatecrasher, an unwanted intruder
into the family. This argument is, of course, a canard. A litigant who successfully set up her family to
include a coparent and a child, and then for years fully invested both herself and the other members
in that family structure, cannot sincerely argue that it was all fake, that her family was a sham not to
be taken seriously. Yet this “chutzpah” argument has been reported—although generally rejected—in
numerous cases.*

Equitable recognition of de facto parenting in based on the principle “ ‘that disruption of a child’s
preexisting relationship with a nonbiological parent can be potentially harmful to the child,” thus
warranting State intrusion into the private realm of the family.”*® Thus, establishing a parent-child
relationship must precede the best interests custody/visitation inquiry.*’ The parentage determination
is a prerequisite to the grant of parental rights.

The common law was structured to avoid parentage determinations. A heterosexual married couple
with children born during the marriage generally presented no parentage issues. Indeed, this marital
presumption was one of the strongest known to law.*® For the millions of ‘untraditional” families today,
proof of parentage may be problematic. As discussed above, some jurisdictions conduct hearings to
establish whether the evidence bears out a de facto parenting relationship.* Others phrase the inquiry
somewhat differently. The North Carolina Supreme Court has held that a natural parent’s “constitu-
tionally protected paramount interest in the companionship, custody, care, and control of his or her
child” may be lost “if his or her conduct is inconsistent with this presumption.”*® If so, then the court
may conduct a custody hearing and may award some parenting rights to the nonparent, pursuant to the
best interests of the child.’' This inconsistent-with-paramount-parental-interest standard is similar to
the de facto parenting test, but there is a critical difference. Courts that follow this line of reasoning
may grant the prevailing nonparent custody or visitation rights, but they do not afford him or her
co-equal status as a parent.*

In some states, the route to de facto parenting has been decisively blocked. For example, in Debra
H. v. Janice R., the New York Court of Appeals reaffirmed its two-decades-long refusal to acknowl-
edge any parent but a natural or adoptive one.™ New York’s adoption statute had been interpreted to
permit “the unmarried partner of a child’s biological mother, whether heterosexual or homosexual,
who is raising the child together with the biological parent, [to] become the child’s second parent by
means of adoption.” In its most recent ruling, the court insisted that its rejection of de facto
parentage, “in conjunction with second-parent adoption, creates a bright-line rule that promotes
certainty in the wake of domestic breakups otherwise fraught with the risk of ‘disruptive . . . battle[s]’

1133
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over parentage as a prelude to further potential combat over custody and visitation.”* That ‘bright-
line’ rationale has been somewhat strengthened by the passage of New York’s same-sex marriage
statute, which presumably will carry over the common law presumption of parentage whenever a
child is born to either spouse during the marriage.*® For children raised by a same-sex couple but not
born during the marriage, adoption by the non-biological parent remains the only option to assure
parentage.

Whether the opportunity to marry or to proceed with a second-parent adoption is sufficient and
realistic in safeguarding families formed by same-sex couples is problematic. Many same-sex couples
want to have children and do not desire to wed. Increasingly, domestic unions, whether heterosexual
or homosexual, are formed by couples choosing to cohabit rather than marry.’” As for the adoption
alternative, a 2011 ruling by a New York Appellate Division court in a surrogacy case may be
instructive. In TV v. New York State Dep’t of Health, the court rejected the lower court’s ruling that
the genetic mother should adopt the child birthed by the gestational surrogate.’ The court noted that
this alterative “underestimates the hardships of adoption.”® It quoted approvingly from an earlier case
that summarized the difficulties with the process and suggested that it was an inappropriate way
to determine parentage, particularly when compared to the “quick and easy”® filiation procedures
customarily used for determining parentage:

Adoptions are complicated and filled with technicalities such that it is critical, if not imperative, to employ
a lawyer at considerable cost. . . . Adoption proceedings are generally lengthy, taking many months. . . .
Adoption requires an intrusive (and often expensive) professional ‘home study’ involving intimate details
of a couple’s relationship, finances, family and living situation, as well as fingerprinting and a mandatory
check for criminal record and any prior reported child abuse or neglect.!

The Court of Appeals’ assertion in Debra H. that a same-sex partner interested in securing coparent
status would adopt the child assumes a level of legal sophistication not required of any other type of
parent. Moreover, it turns a blind eye to the vagaries of the domestic relationship itself, in which both
partners may believe and act upon the premise that they are coequal, and the question of formal
adoption may be seen as a disturbing intrusion by the formal legal system. The Debra H. case itself
may have contained just this scenario. In her petition to the trial court, the same-sex partner seeking
to establish parentage, Debra Hirshman, averred that more than once she raised the issue of her
adopting the child with Janice Roven, his biological mother. According to Hirshman, Roven dissuaded
her from pursuing an adoption by saying “We don’t need an adoption. You are his parent. I'm a lawyer.
I know the court system. We don’t want the courts to get involved.”®

The complexities of family life cut against the well-intended but ultimately cruel choice that the
New York Court of Appeals has placed before same-sex couples and their children. Assessing the
reality of parenthood may be arduous and time-consuming. But life is messy, families often noncon-
formist, and the insistence that same-sex partners follow specific and lengthy legal procedures in order
to verify their right to parent the children they view as their own will ultimately hurt the children of
these families. These children will be ripped from a relationship with one of the parents who was
raising them because of the spite of their other parent and the obstinacy of the judicial system.

In contrast with New York’s formalistic position, the Pennsylvania Supreme Court has aptly and
realistically noted that “[t]he ability to marry the biological parent and the ability to adopt the subject
child have never been and are not now factors in determining whether the third party assumed a
parental status and discharged parental duties.”® The de facto parenting standard calls for sensitive
fact gathering and, yes, sometimes lengthy litigation ensues. But the other alternatives have fared little
better in shortening the period of legal uncertainty, and done so at the cost of achieving a result
sometimes at odds with the family structure the parties and children actually created. In cases of
contested parentage, two goals should be uppermost: The facts should establish whether or not the
natural parent welcomed the other adult into the relationship as a coparent. If so, the proper focus
should shift to the nature and quality of the parental bond between the child and the adult seeking legal
recognition.
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III. THE LAW OF STEPFAMILIES: MORE COMPLEXITY, LESS CLARITY

Inquiries into the quality and nature of adult-child bonds form the crux of most legal issues
pertaining to stepfamilies. In past decades, stepfamilies were commonly created when custodial
parents remarried after divorce. Today, as America’s fastest growing family form,* they are just as
likely to arise when single mothers marry men who are not the fathers of their children.®® With
nonmarital childbirth increasing and marriage rates declining, the great majority of stepfamilies are
now formed by cohabitation rather than marriage.* It is estimated that one-third of U.S. children will
live in a remarried or cohabiting stepfamily before reaching adulthood.®” More than half of all
coresidential stepparents have children residing in another household.®

Whether married or not, stepfamilies are burdened with “deficit based perspectives,” and are likely
to be seen as poorly functioning entities more problematic and less worthy than nuclear families, or
as incomplete institutions easily overlooked.® These views derive from long-held notions of biological
parenthood’s exclusive, privileged status™ and from evolutionary assumptions that parents invest
more in their biological children in order to perpetuate their genetic lineage.” Ganong and Coleman
are unequivocal in their belief that “[p]arents love their children more than other people do,” and
“children love their parents more than they love other adults.””

Although stepfamily relationships can be successful and fulfilling, the period of adjustment is often
quite stressful. Disagreements over childrearing are the most frequent source of discord among
remarried, but not first-married, couples.” Divorce rates among couples with stepchildren are higher
than those without.” In fact, in stepfamilies, the ability of adult partners to communicate and build
cooperative coparental relationships is more predictive of marital quality than the stability of the
marriage itself.”®

Stepparents enter into situations where loyalties and behavioral dynamics are already well estab-
lished. Ganong and Coleman liken it to “beginning a novel in the middle of the book.”’® Role
ambiguity abounds, with stepparents expected to be friendly and supportive but not to usurp the power
of the primary parent.”’ Mothers, in particular, want partners, not coparents.”® Often, they act as
“gatekeepers,” defending their children from a stepfather’s “perceived slights, lack of insight regard-
ing the child, and unrealistic expectations for the child’s behavior.””” Ron Chernow, writing about
George Washington and his rebellious stepson, Jacky, summed up the problem perfectly:

To Washington fell the thankless task of being the family disciplinarian and he had to tread delicately in
criticizing Jacky for fear of antagonizing his indulgent mother. Lacking the full legitimacy of a biological
father, he found himself in a predicament as he tried to reform Jacky’s habits without running afoul of
Martha. Though he might be the Master of Mount Vernon, George Washington was far less powerful in the
tiny domain of his nuclear family.%

Legally, Washington was not alone in his limited domain. Though stepparents may live with and
care for children on a daily basis, they have fewer rights than a legal guardian, foster parent®! or even
a nonresidential biological parent.® They have no authority to give consent for medical treatment or
engage in educational decision-making.®* But with stepfamilies becoming more and more prevalent
throughout the U.S.,* issues of support, inheritance, day-to-day authority, and rights upon dissolution
of the adult relationship demand greater attention and legitimacy.*® Yet, due to their diversity, com-
plexity and variability, stepfamilies are not readily amenable to uniform regulation.®® They differ
markedly in the length and quality of the stepparent-child bond, in the sharing of decision-making
with coresidential and nonresidential biological parents, and in the number of preceding adult partners
involved in the child’s life. Stepparents’ practical responsibilities may be real, but their legal rights
remain theoretical.’’

According to Margaret Mahoney, the “current ‘law of stepfamilies’ consists of a series of limited
exceptions, created by the state legislatures and the courts, which recognize the stepparent status for
a single purpose in the law.”® The ‘single purpose,” may be an action for child support, visitation or
custody but, even in the aggregate, these determinations are insufficient to “define a clear and
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consistent legal status for residential, nonadoptive stepparents.”® State laws on stepparent rights
and obligations vary so widely that, stitched together, they would resemble a “patchwork quilt”*® of
disparate rules and interpretations.

Inconsistent legal treatment of nonbiological coparents produces both contradictory and, at times,
unjust results. In matters of child support, for instance, fewer than half of U.S. states impose a financial
duty on stepparents during marriage to the child’s legal parent.”’ Stepparent rights, such as they are,
derive from the relationship with the biological parent. Thus, support obligations generally end upon
the termination of the husband—wife relationship.”” However, New York’s highest court has held that
an unmarried, same-sex nonbiological coparent may owe a duty of child support even after the adult
relationship has ended.”® Inexplicably, in a different case decided on the same day, the court denied
standing to a lesbian coparent seeking custody or visitation with regard to her partner’s biological
child.** Under the common law, rights and duties operate in tandem but, taken together, the paradoxi-
cal result of these cases is to impose a duty while withholding a corresponding right.”

People are not in the habit of consulting the law before they form nontraditional family alliances.
However, the law becomes vital “when human affairs start to unravel and people become disputa-
tious.”” Painful issues arise when the romantic relationship is over but a coparent has developed a
loving relationship with a partner’s biological or adopted child. The law of stepfamilies is sparse and
unsettled. A handful of jurisdictions expressly confer standing on stepparents to seek visitation.”” In
other states, stepparent visitation is subsumed within broader grants of standing to third parties.”® A
married stepparent is more likely to be awarded visitation upon dissolution of the relationship than a
second parent in a cohabiting union.” Courts are far more apt to award visitation to stepparents than
custody.'®

Most states fail to state specific guidelines for awarding stepparent visitation.'”' In the absence of
statutory guidelines, courts have limited relief to cases where the stepparent and child have formed an
ongoing psychological relationship that is in the child’s best interests to continue.'* But courts are just
as prone to withhold equitable relief where statutory authority is lacking. In Multari v. Sorrell, an
unmarried stepfather sought visitation with his girlfriend’s son, a child with whom he had had a
six-year loving and “fatherly” relationship.!”® The court determined that, no matter how close the
bond, the petitioner was a biological stranger to the child, the child already had an operative parental
relationship, and the petitioner could not invoke equitable estoppel to circumvent his lack of standing
to seek visitation.!™ In re Marriage of Freel, an unmarried stepmother lived with and cared for a child
for five years. Since the child’s father was often on the road as a truck driver, he had the stepmother
appointed as the child’s legal guardian. When the parties separated, the father petitioned to remove the
stepmother as guardian and was granted sole custody by the trial court. The stepmother was found to
have acted as de facto parent and was awarded visitation. On appeal, the court reversed the visitation
order, holding that “though the equities strongly favor” the stepmother, the state’s visitation statute
limited standing to grandparents.'®

The validity of third party visitation statutes depends upon the extent to which they defer to a
parent’s constitutional right to make childrearing decisions. In Troxel v. Granville,'® the U.S.
Supreme Court struck down a law permitting “any person” to petition a court for visitation rights
“at any time” whenever such visitation was deemed to be in the child’s best interests.'”” The Court
ruled that, as applied in this case, the provision violated the substantive due process rights of the
mother.'” Noting that a fit parent is presumed to act in his or her child’s best interests, the Court
plurality held that analysis of third party visitation law must “accord at least some special weight
to the parent’s own determination.”'” The Court failed to “elaborate on the nature or extent of that
‘weight,” ”''* and efforts to interpret or follow the Troxel precedent have been “mixed and con-
fused.”""! Unlike the nonresident grandparent petitioners in Troxel, cohabiting stepparents are often
encouraged to engage in day-to-day childcare by the natural parent. When the relationship ends,
assigning weight to the biological parent’s preference and intent requires a balancing of mixed
impulses. While coparenting may have been more or less acceptable to the biological parent
during the relationship, upon dissolution, the prospect of continued stepparent involvement turns
intolerable.
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The principal dilemma in stepparent visitation is that it seeks to confer parent-like rights on a third
party where a child already has one or two fit, living parents. One approach to bypassing constitutional
impediments is to apply a rule more stringent than the best interest standard, such as requiring proof
that visitation by a stepparent is necessary to avert harm to the child.!'?> A Washington court invoked
similar reasoning in awarding custody to an unmarried stepmother over the objection of the legal
father. In re Marriage of Allen concerned a profoundly deaf child, an extraordinarily dedicated and
devoted stepmother, and an otherwise fit but “apathetic and fatalistic” father.'"”* The court found
the best interest standard inapplicable in a dispute between a nonparent and a biological parent.'*
However, since placing the child with an otherwise fit parent would be detrimental to the child, the
court determined that the parent’s right to custody was outweighed by the state’s interest in the child’s
welfare. '

Stepparents have asserted claims to visitation based on having functioned as the child’s de facto or
psychological parent, or as having stood in loco parentis to the child. De facto parenthood status
places the third party in parity with the biological or adoptive parent and renders constitutional
objections moot.''® Still, courts are averse to awarding parental status when to do so would intrude on
an existing parental relationship.'"” Visitation statutes that premise standing on in loco parentis
requirements serve to screen out rather than enable stepparent visitation claims.''®

Stepparents challenge the established notion that “the family model . .. has room for only two
parents or parent figures.”''” Often, they lose, and the traditional model wins. Yet, children do form
attachments and relationships with multiple adult parental figures, some of which are ongoing,
valuable, and even essential to the child’s well being.'?’ It is important to acknowledge, however, that
the “time, attention and loyalty of a child are not limitless,”'*' and that some adult-child relationships
are more susceptible than others to judicial or legislative enforcement. In this era of changeable,
fragile families, a child can have too few parents, or too many.

However many parent figures a child has, a lack of legal recognition seriously undermines the
benefits of those relationships. Stepparents, whether married or cohabiting, encounter daunting
obstacles to formalizing their bonds with a partner’s child. Even in states permitting second-parent
adoption, consent of the noncustodial biological parent is required. To strengthen the rights and duties
of stepparents, Mahoney proposes a system of voluntary registration.'> With input from state legis-
latures, residential stepparents who formalize their status can seek clarity as to the scope of their
parental authority and economic responsibility, as well as their post-dissolution rights and obligations.
Similarly, Jones endorses a model based on England’s Children Act 1989.'* Under that law, a
residential stepparent married to the child’s biological parent for two years may obtain a “residence
order.” This grant of parental authority supplements, but does not negate, the biological parent’s duty
to the child.'**

Currently, our legal system offers little economic solace to stepchildren and the children of a
cohabiting parent who has died or become disabled. In matters of intestacy, tort suits for wrongful
death and loss of consortium as well as entitlement to workers compensation and social security
survivor’s benefits, Bowman argues for comprehensive reform.!* In most states, stepchildren and the
children of cohabitants fight decidedly uphill battles in regard to inheritance, the right to governmental
benefits, and standing to bring certain tort claims. Children, as Bowman says, should not be punished
for their illegitimacy.'® Nor should stepchildren be consigned to legal limbo because of ambiguous
and poorly recognized parental relationships.

IV. THE REPRODUCTIVE TECHNOLOGY FAMILY

Compared with stepfamilies, the law of families conceived by Alternative Reproductive Techno-
logy (ART) presents an even more radical intrusion on traditional notions of kinship and domestic
arrangements. ART has created an alternate universe for conception. The miracle of life blended in a
Petri dish has also spawned vivid challenges for both law and culture. Altering the biological
connections between parent and child disrupts our understanding of family relationships. Is a woman
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who bears a child containing none of her genetic material still the biological mother? What, if any, are
her legal rights to the child? And what, if any, are the rights of individuals who acquire the sperm and
ova, secure the services of the gestational surrogate, and procure the medical know-how needed to
create a child for their family who is biologically unrelated to them? Most ART children are born to
heterosexual couples, but childbearing within same-sex unions—which particularly jars conventional
thinking about the parent-child bond—always requires ART.

The central question is whether parenthood is to be determined genetically or by consistent,
purposeful, nurturing behavior. Genetics can determine biological parenthood. But legal parenthood
can no longer simply follow suit; our law and culture must adapt to a wide range of individual cases
and policy aims. What is clear, however, is that the reign of biological determinism as the legal gold
standard for parentage is coming to an end. Biology alone is no longer a valid or reliable measure for
assessing and legitimating many of today’s parental relationships. Nor may we continue to assume that
giving birth aligns with a genetic match, and so the law of parentage must adjust to fit the new
reality.'”’

All ART efforts involve collaborative reproduction. In working out the new body of parentage
rules, courts must resolve two different types of issues. First, when surrogates are involved, the
parentage rules must be clear because the birth parent will be, in virtually every case, the gesta-
tional carrier but not the genetic parent. These cases are not conceptually difficult, so long as the
parties clearly manifested their intent that the gestational surrogate was bearing the child for the
genetic, intended, parent.'”® More problematic is a second category of cases in which the child has
no genetic ties to the gestational carrier or to either of the intended parents. In these cases, neither
of the intended parents was able or willing to provide his or her own genetic material, and so
donated sperm and ova were combined into an embryo for the gestational surrogate to bear. All
same-sex parentage cases have one partner who falls into this latter category. Gay male couples
may only use one partner’s genetic material to combine with a donated egg. Lesbian couples will
use donated sperm to impregnate one of the partners; sometimes the other partner’s egg is used, but
that does not change the fact that reproductive technology has not yet found a way to feasibly allow
both same-sex partners to achieve genetic parenthood of the same child. In cases where genetic ties
to the child are entirely lacking, some courts are applying the twin norms of intention plus behavior
to ascertain parentage.'?

Reproductive technology cases were not the first to question traditional notions of family compo-
sition.'*® Nor are they the first examples of legislative inertia leading exasperated courts to resolve
judicial disputes without the appropriate statutory guidance.'*! But the dilemmas of assisted concep-
tion cut to the heart of our legal identity, as the Connecticut Supreme Court pointed out in expressing
a measure of frustration with legislative quiescence:

[N]o one can deny that assisted reproductive technology implicates an essential matter of public policy—it
is a basic expectation that our legal system should enable each of us to identify our legal parents with
reasonable promptness and certainty. Despite the fact that assisted reproductive technology has been
available for some time, and that the technology implicates the important issue of the determination of
legal parentage, our laws, and the laws of most other states, have struggled unsuccessfully to keep pace
with the complex legal issues that continue to arise as a result of the technology.'

But perhaps our family relations are developing too quickly to be properly codified in statutory form.
Although gestational surrogacy contracts are increasingly common, these agreements “seem beyond
the boundaries of settled law, reaching into a morass of issues and rights involving morality, ethics,
and responsibility.”'* In declaring a common law status of de facto parentage in the face of a
legislative gap, the Washington Supreme Court remarked that the state’s “current statutory scheme
reflects the unsurprising fact that statutes often fail to contemplate all potential scenarios which may
arise in the ever changing and evolving notion of familial relations.”'** Given the rising tide of
nontraditional family cases, the legislative hiatus is necessarily resulting in a transformation in the
judicial allocation of parenting rights and obligations.
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A trio of recent scenarios suggests the broad dimensions of the rift between the established legal
categories and contemporary culture in the construction of the modern family and suggests an
eventual resolution premised on functional norms. The variety of these parentage cases attests to the
panorama of family forms in the 21st century:

* A married heterosexual couple arranged to implant an embryo created with their genetic
material into the wife’s sister, who bore the child as a gestational surrogate;'*

* A gay male couple contracted with a gestational surrogate to bear them a child, using a donor
egg and the sperm of one of the partners;'*® and

* One partner in a lesbian couple gave birth via artificial insemination while the other co-parented
the child with the consent of the natural parent.'®’

If the couples in these examples come to a parting of the ways and dispute child custody or visitation,
should the court provide legal recognition to the family that the parties and children have constructed?
When phrased in this way, an affirmative answer appears obvious. It bears emphasizing at the outset
that allowing the family members to construct and maintain their own family on their own terms is an
essentially conservative notion that preserves the structure in place and counsels against state power
interfering with family organization.'** Although the movement is uneven, the trend of recent judicial
decision agrees with the aim of safeguarding the parental and familial status quo.

Terms such as de facto parent, equitable parent, and psychological parent were initially unknown
to the common law world, rooted as it was in biology with the later addition of adoption. But the courts
(and a handful of legislatures) that designed and now employ these terms are not seeking to inject a
stranger into the natural family. To the contrary, cases in this area call for an answer to three questions
at the heart of family reconstruction: (1) whether the petitioning party claiming legal parenthood
status was accorded that status by the other legal parent during the time they lived together as a family
with the child; (2) whether that adult has been performing as a parent for a sufficiently long period of
time; and, critically, (3) whether that adult and the child have established a parent-child relationship.
What is new and strange in these cases is the non-biological or adoptive origin of the parent-child
bond, not the essential nature of that bond or the lived experience of family life.

V. CONCLUSION: SIMPLY FAMILIES

The act of devising workable, humane legal constructs for today’s unconventional families is a
difficult and, at times, unenviable challenge. It calls for a reexamination and revision of cultural, legal,
and biological principles long believed to be fixed and immutable. Slowly, courts and legislatures are
adjusting their fields of vision to encompass these novel and varied domestic arrangements. If their
efforts prove successful, families of the future will no longer be labeled traditional or nontraditional,
but simply families.
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