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Below I provide a statement relat-

f ing to the newly enacted tax practi-
-~ tioner-client privilege, the employ-
- ment of lawyers by accounting firms,
" and the developments in the delivery
- of legal services outside the United
i States by accounting firms, I also pre-
- sent suggestions about possible
F- changes to the rules restricting part-
- nerships and fee-sharing between
k. lawyers and nonlawyers.

THE TAX PRACTITIONER-CLIENT

PRIVILEGE

This privilege was enacted as a
result of the combined effect of two
forces, one profession-oriented and
the other consumer-related. First, the
AICPA did a very effective job of
convincing legislators that fairness
requires a leveling of the playing
field for professionals who represent
clients in the tax marketplace.
Second, legislators accepted the
proposition that consumers of profes-
sional tax services are entitled to
assurance that communications with
their tax advisors will not be dis-
closed to the IRS regardless of the
professional affiliation of the advisor.

The new privilege will probably
achieve its intended purpose to pro-
tect most forms of tax advice provid-
ed by tax practitioners who are not
engaged in the general practice of
law. It suffers from two kinds of
uncertainties, The first kind consists
of the uncertainties that are inherent
in the existing attorney-client privi-
lege.! The second kind consists of
uncertainties that result from legisla-
tive tailoring to restrict the new privi-
lege to the tax setting, a venue that is
substantially more limited than that
of the attorney-client privilege. These
latter kinds of uncertainty include the
restriction of the privilege to commu-
nications of tax advice,? the restric-
tion of the privilege to tax proceed-
ings,’ the denial of privilege in crimi-
nal matters,* the denial of privilege
for certain forms of corporate tax
shelter activity,® and the limitations
imposed by an effective date.® These
uncertainties will be addressed by the
courts in summens enforcement cases
and in discovery and evidentiary rul-
ings and will, over time, be resolved.
Ultimately, however, it is likely that
the privilege will serve its intended
purpose.

To my knowledge, accounting
firms have been circumspect with
regard to the availability of the privi-
lege. While delighted to have it, they
have not trumpeted it in a competitive
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context. The AICPA has produced a
video program for use by accounting
firms in training their staff personnel
with regard to the privilege, The larg-
er accounting firms have developed
their own training materials, both for
their staff personnel and for their
clients. Caution, rather than aggres-
sion, seems to be the current byword.

THE EMPLOYMENT AND USE OF
LAWYERS BY ACCOUNTING FIRMS

Accounting firms continue to
attract lawyers to practice with them.
Many of these lawyers are highly
qualified and have had significant pri-
vate practice and/or government expe-
rience, This is particularly true in the
tax field but is also the case in areas
such as corporate and employee bene-
fits, These lawyers are now widely
engaged in legal planning and opinion
writing. It is only natural that the
accounting firms will aspire to engage
these lawyers even more fully in the
practice of law, including ultimately
the representation of firm clients in
court.’ In that objective, they will be
supported by their clients, who wish
to be able to utilize the services of the
lawyers of their choice, whether those
lawyers are affiliated with law firms
or accounting firms,

The individuals in question are
lawyers and, as a group, appear to be
as well qualified in their areas of

1 Signilicant among these are difficult concepts of waiver. For example, what are the limits on discl

of privileged inf

within the tawyer's firm that snay occur without risk of waiver?

Although disclosure within a law firm has not generally been thought to waive privilege, the sheer size of some of the firms who may benefit from the new privilege rises the question whether

this principle will have to be revisited.

2 If o written communication includes both 1ox advice and other advice, is only the tax advice portion protected, or does the entire document lose privilege? If the former, is the IRS entited to

receive a redacted version?

3 Communications with 1ax advisors will not be p d from

iny Jings before any other federal agency (thus, for example, the chuirman of the SEC is free to obtain what the

Commissioner may not), in civil litigation, and in state tax or other proceedings. This restriction raises difficult and uncertain subject matter waiver issues.

4 If ications were §
ceeding, may privilege be reassered?

5 The privilege is not avuilable for written
are many unc ink in this

6 The privilege is

lon with the p ion of the ¢ of a cory

te only for post

Will the fact that p

Jeet matter waiver with regard to otherwise privileged post- enactment communications?

d prior to a civil examination turning cnminal, do they lose protection once criminal procecdings commence? If & criminal proceeding is followed by a civil pro-
in a shelter. Given the very broud definition of "tax shelter,” there

on the sume subject matter have been disclosed result in a holding of sub-

7 While itis often nuggulcd that it should be easier for uccounting finm lawyers to guin uccess to the Tax Court than to other courts, that appears to be an erroneous premise, CPAs enjoy no spe-

cial status conceming admission to the Tax Court. Section 7452 provides that no person shall be denied admisrion by reason of Inck of g |
provide for admission of lawyers, they require that ony nonlawyer

the examination and are

tincludi

g any CPA) fully pass an

Toccianal ",

. while the Tux Court rules

as a condition ol‘ admission. In fuct, very few nonlawyers have passed
d to practice before the Tax Court, Thus, as a practical matter, pruclicc before the Tax Court is conducted exclusively by lawyers. If lawyers employed by

accounting firms may represent finn clicnts before the Tax Court, it would appear that they may also represent finn clients before other courts because there is no fundamental difference
between a lawyer’s qualification for admission to the Tax Court and a lawyer's g ialification for admission to uny other court,



practice as lawyers practicing in law
firms. The only factors that now
restrict them from holding them-
selves out as engaged in the practice
of law are the rulcs of professional
responsibility and unauthorized prac-
tice statutes adopted in the various
states.® Those restrictions will come
under pressure as the professional
and consumer forces that resulted in
the new tax practitioner-client privi-
lege are asserted in this arca. While
the tax practice arca may be the first
fronticr in which change will be
sought, it will certainly not be the
only practice area targeted by firms
not coutrolled by lawyers.

It is my understanding that
accounting firms maintain that they
are not engaged in the “practice of
law"” and that their lawyers arc thus
not bound by the rules of profession-
al responsibility applicable to lawyers
who are so engaged. However, if
being subject to such rules were the
price of being allowed to engage in
the practice of law, it secns likely to
me that accounting and other profes-
sional service firms would be witling
to take that step. However, there may
be limitations to this willingness. For
example, it is open to question
whether such firms would ever adopt
conflict of interest principles quite as
extensive and as torturous as those
that the bar has imposed on itself.

SUGGESTIONS REGARDING
FUTURE COURSE OF ACTION

As previously noted, economic
and professional pressures will
almost certainly compel some form
of change in the rules regarding
lawyer/nonlawyer affiliation in the
near future. [n the face of this reality,
the organized bar must determine
what course of action it will take.
Three broad avenues are availabie.
First, oppose any change. Second,
stand idle and observe developments.
Third, anticipate the inevitability of

change and attempt to shape it con-
structively. In my view, only the last
alternative is responsible. Opposition
will not long deter the forces that
seek change because the opposition
will be regarded as arising only from
self-interest. Idleness in the face of
fundamental change would be the
height of irresponsibility. By antici-
pating the changes and by sezking to
influence them constructively the
organized bar best protects the inter-
ests of the public and of its lawyer
constituency.

It seems evident that mere tinker-
ing with the Modc] Rules will not
suffice to meet the need for change.
More imaginative action is required.
The 1982 Kutak Commission formu-
lation of Model Rule 5.4, rejected in
1983 by the House of Delegates,
would have allowed lawyers and non-
lawyers to participate in law practice
so long as all participating lawyers
met their professional responsibilities
under the Rules. If Model Rule 5.4
were amended to reflect the Kutak
formulation, lawyers affiliated with
accounting and other firms would be
able to cngage in the practice of law.
While that might seem at first blush a
reasonable solution, it would not be
adequate to the present situation.
First, the amended Rule 5.4 would be
effcctive only in those states that
chose to adopt it. At best, the adop-
tion process would be long and
uncertain. Second, even if the amend-
cd Rule 5.4 were to become widely
adopted, it is almost inconceivable
that St individual jurisdictions could
etfectively excicise regulatory control
over grofessional service firms offer-
ing a combination of law and other
services on a national and intema-
tional basis. It fundam=ntal change is
to occur in this area, it is vitally
important that the resulting regulato-
ry structures be capable of providing
eftective protection to consumers of
professional services.

Different models for effectuating
change can te conceived. One such
model might involve federal legisla-
tion that would create a federal level
commission (“the Commission”)
responsible for regulating profession-
al service entities. This system of
regulation would be elective in the
sense that those lawyers who wished
to remain subject to state regulation
would be entitled to do so, continuing
as before to observe the professional
rules of their jurisdiction. On the
other hand, those lawyers, other ser-
vice providers, and firms who chose
to do so could elcct to become sub-
ject to the regulatory jurisdiction of
the Commission. The Commission
waould regulate all professional ser-
vices offered by an electing firm,
whether thase services consisted of
law, accounting, engineering, cco-
nomics, etc. The Comimnission would
adopt rules of professional responsi-
bility applicable to all disciplines
within its regulatory jurisdiction; the
rules for lawyers could, for example,
be based on the Restatement of the
Law Governing Lawyers, adopted in
1998 by the American Law Institute.
In addition, the Commission would
determine whether a single service
firm would be entitled to offer all
forms of service. For example, the
Commission might evaluate whether
the tension that exists between the
disclosure obligations of an indepcn-
dent auditor and the confidentiality
obligations of an advocate preclude a
single firm from providing both kinds
of service. The Commission might
also consider whether there is a need
to impose limitations on the permissi-
ble ownership of professional service
ficms subject to its jurisdiction. The
Commission would also address
issues related to admission to prac-
tice; it could rely on the states for ini-
tial testing and admission of profes-
sionals or, alternatively, it might
administer its own testing and admis-

8  Rule 5.4 of The Rulvs of Professional Responsibility as adepted in the District of Columbia du allow aorlawyers (o have a financial interest in a faw finr. Howcever, the Rule requires that the
sale purpose of the firn e 10 pruvide legal services, that all pecsons having a financial interest agree (o abide by the Rules, and that the lawyers having a financial interest undertake to be
responsible for the conduct of the nonlawyer participants, This Rute, while of some benefit to purely local firms, is not of use to firns that maintain offices in other jurisdictions, givea the fact

that no other jutisdictiva has adopted a siailar ride,
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. sion procedures. The principles
- underlying these forms of regulation
. would be consumer protection and
- the efficient delivery of professional
- services.
; This new federal system of regu-
:lating professional services for elect-
-~ ing firms would preempt state regula-
:: tion of the same subject matter for
those firms. However, state regulation
.. would continue to be effective for
. nonelecting lawyers. The nature of

- the practice of clecting firms would
¢ be inherently national and interna-
- tional in scope, and thus the system
. should lie within the regulatory juris-
£ diction of the Federal government.
This concept is offered primarily

i to stimulate thought and to encourage

. evaluation of solutions that go well

' beyond mere adjustments to the
Model Rules. The issues that the bar
faces require a willingness to consid-
er new ways of thinking about old
problems. If the model suggested
here contributes to that dialogue, it
will have been successful.

COUNTERPOINT: THE
FUTURE OF THE LEGAL
PROFESSION

by Professor Linda Galle;
Hempstead, New York

“Ends of the Legal Profession™
was the topic of the plenary session
at the Tax Section’s Midyear Meeting
this past January. Five distinguished
panelists discussed the recent and
ongoing growth of accounting firms
into areas traditionaily serviced by
law firms, and contemplated the
future of the legal profession in light
of the evalution of multidisciplinary
firrns. The discussion followed last
summer’s appointment by ABA
President Philip Anderson of a
Commission on Multidisciplinary
Practice, which he charged with
studying how professional services
firms operated by accountants and
other nonlawyers are seeking to pro-
vide legal services to the public.
Although the tax consulting practices
of Big Five accounting firms arc the
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Commission’s primary focus, other
types of legal services are targeted, as
well.

Throughout the last decade, Big
Five accounting firms have stepped
up recruiting efforts with respect to
both recent law school graduates and
experienced attomneys. These firms
now employ hundreds of lawyers in
the United States and thousands of
lawycrs worldwide to conduct prac-
tices that are remarkably similar to
those conducted by law firms. In
addition to rendering tax planning
advice, attorneys employed by
accounting firms engage in such
activitics as estatc planning, litigation
support, employee benefits consult-
ing, and business planning. Indeed,
at least threc of the Big Five account-
ing firms are now representing clients
in ali stages of Tax Counrt litigation.

Accounting firms claim not to
engage in the practice of law. Thus,
despite legal training, admission to
the bar, work cxpericnce in law firms,
and the nature of professional ser-
vices provided, lawyers employed by
accounting firms claim that they do
not practice law but rather act as con-
sultants. Such assertions are thought
to liberate the firms from claims of
unauthorized practice of law and
lawyers employed by the firms from
claims of assisting others in the unau-
thorized practice of law. With the
expansion of consulting practices
beyond traditional areas of tax retum
preparation and related advice, which
gencrally are thought not to consti-
tute law practice, and representation
before the Internal Revenue Service,
which is permitted by federal law,
however, accounting firms may well
be engaging in the practice of law.

The firms’ claims also are thought
to liberate employees who are
lawyers from potentially troubling
precepts of lawyers’ ethics including
abligations to maintain client confi-
dentiality, conflict of interest rules,
and independence rules (e.g., pro-
scriptions against sharing legal fees
with nonlawyers). This approach
arguably is inconsistent with ABA

Informal Opinion 328 and numerous

state bar cthics opinions, which state

that lawyers who engage in a second

occupation that is so law-related as to
involve some practice of law are held
to the standards of the bar in the sec-

ond occupation.

Expected this summer, the
Commission report will provide a
basis for formulating the ABA's ofti-
cial position with respect to the prac-
tices of multidisciplinary firms.
Although the report likely will rec-
ommend changes to the Model Rules,
the Commission has not yet reached
any conclusions on what changes
ought to be made. Model Rules that
are most likcly to be affected are: 1.6
(Confidentiality of Information), 1.7
(Conflict of Intercst), and 5.4
(Professional Independence of a
Lawyer). In each of these areas, ethi-
cal rules for lawyers are more strin-
gent than the rules for accountants.

CONFIDENTIALITY OF
INFORMATION

Model Rule 1.6 prohibits disclo-
sure of information refating to repre-
sentation of a client, with limited
cxceptions. The duty of confidential-
ity generally applies to matters com-
municated in confidence by a client
and to all information relating to rep-
rescntation, whatever its source. The
evidentiary attorney-client privilege
protects confidential communications
made to the lawyer by a client for the
purpose of obtaining legal advice and
confidential communications made
by the lawyer to a client in the course
of rendering legal advice.

Unlike lawyers, accountants or
firms that act as auditors of financial
statements have a public duty, which
requires disclosure of certain matters.
That duty may override a client or
accounting firm’s desire to keep
information confidential. Recent fed-
cral legislation creating a tax adviser
privilege provides tax clients of non-
lawyers with new, but minimal,
protections. The new evidentiary
privilege applies to certain communi-
cations between a client and a non-



lawyer tax adviser (including an
attorney employed by an accounting
firm that claims not to engage in the
practice of law) .nd is meant to apply
in circumstances \here the attorney-
client privilege would apply if the tax
adviser were an attorney. In fact,
however, the tax adviser privilege is
very limited in scope. For example,
it applies only in federal civil litiga-
tion, applies only when legal (as
opposed to business) advice is ren-
dered, and does not apply to written
communications made in connection
with advice on corporate tax shelters.
A key issue for the Commission to
consider is how an auditor’s duty to
disclose can coexist in one firm with
any realistic expectation of confiden-
tiality on the part of a client. The
lawyer’s duty of confidentiality is
incompatible with the accountant’s
duty to disclose. For example, if the
tax department of an accounting firm
acquires knowledge about a client’s
tax or financial situation and that
information could be relevant to the
client’s financial statements, which
the same firm is preparing, one
would expect that tax department per-
sonnel would be required to turn the
information over to the auditors for
evaluation and possible disclosure.

CONFLICTS OF INTEREST

Lawyers are advocates who have a
duty of complete and undivided loy-
alty to their clients. Mode! Rule 1.7
and subsequent provisions, which set
forth the general rule on attorney
conflicts of interest and provide guid-
ance on prohibited transactions and
conflicts with former clients, are
designed to ensure that lawyers exer-
cise independent professional judg-
ment, free of compromising influ-
ences and loyalties. Model Rule 1.10
disqualifies from representation in a
client matter all lawyers practicing in
a firm in which one attorney has a
conflict, and effectively prohibits the
use of screens within law firms to
segregate lawyers representing
opposing interests.

Accountants are permitted to con-
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currently represent two or more
clients in situations where lawyers
are not. So long as the accountant
believes that she can perform the pro-
fessional service with objectivity,
simultaneous representation is per-
mitted, although disclosure and client
consent are required. Accounting
firms can and do use screens to sepa-
rate representatives of conflicting
interests.

The ABA Commission will con-
sider whether the legal profession’s
conflict of interest rules should be
relaxed, for example by permitting
clients to waive conflicts or by sanc-
tioning the use of screens within
firms. Unsophisticated clients may
need the protections provided by cur-
rent rules more than their sophisticat-
ed counterparts, raising the possibili-
ty of different rules for different
kinds of clients, Whatever the resolu-
tion, the conflict of interest area pre-
sents the most difficult issues faced
by the Commission.

INDEPENDENCE

Model Rule 5.4 contains several
rules that are meant to protect a
lawyer’s professional independence
of judgement. Lawyers may not
share legal fees with nonlawyers,
form partnerships with nonlawyers
for the practice or law, or provide
legal services under the control of a
nonlawyer. These prohibitions are
inconsistent with any sort of multi-
disciplinary practice in which legal
services are rendered, and are likely
to be modified.

The accountant’s overarching duty
to the public is expressed in terms of
independence, integrity, and objectiv-
ity. Responding to an inquiry by the
ABA Commission on Multidiscipli-
nary Practice, the Securities and
Exchange Commission’s Chief
Accountant recently questioned the
independence of accounting firms
that provide legal services.
According to the Chief Accountant,
the SEC would consider a firm’s
independence from an audit client
impaired if the firm also provided

legal advice to that client, Thus,
despite any position that the bar
might adopt with respect to multidis-
ciplinary practices, accounting firms
will have to deal with possibility of

violating SEC rules if they render liti-

gation and other traditionally legal
services.

POSSIBLE RESPONSES TO THE
GROWTH OF MULTIDISCIPLINARY
PRACTICES

The panelists at the Tax Section’s
January plenary session did not offer
particular solutions or proposals for
change. The prevailing sentiment,
however, seemed to be that the rules
governing lawyers’ ethics should be

relaxed so that law firms can compete

more effectively with accounting
firms. For example, conflict of inter-
est rules in transactional legal prac-
tices could conform to the accoun-
tants’ model and/or lawyers could be
permitted to join forces with non-
lawyers in entities that are controlled
by lawyers,

Jim Holden’s proposal, which was
presented to the Commission on
Multidisciplinary Practice in
November (and is set forth in this
Newsletter), is to create a federal
commission to regulate professional
service entities and persons (includ-
ing attorneys) who elect to be gov-
erned by it. If an election were
made, the federal commission’s rules
would preempt state regulation.
Nonelecting attorneys would continue
to be governed by state rules. Mr.
Holden's proposal is interesting for
many reasons, most notably because
it builds on an already existing notion
of federal regulation. Currently, all
persons practicing before the Internal
Revenue Service are governed by
federal regulations commonly
referred to as Circular 230, Circular
230 is taken seriously by practition-
ers; indeed, the level of IRS discipli-
nary activity plainly differs from that
of state bar authorities, who rarely
report instances of disciplinary action
taken with respect to professional
ethical violations in the tax area. In
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= ddition, the 'Tax Court has adopted
" the ABA Model Rules so that any

* ing before that court violates a court

rule if she violates a Model Rule.
While Mr. Holden's proposal would
create a govemmentat agency that
would not be part of the IRS, the
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concept ot tederat regulation is not
new.

Whatever the recommendations
of the Cormimission, or the response
ultimately adopted by the bar, it is
clear that the world of tax practice is
changing. As Mr. Holden states,
“Economic and professional pres-
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- Report is expected by June for
_ consideration by the House of

Delegates at the Annual Mecting in

¢ August.

1 would encourage you to

* visit the Commission's web site at

£

[ htp:/iwwvw.abanet org/cpr/multi-

com.html. Among other things, it
contains a listing of Hypotheticals
and Mcdels posted by the
Commission in carly March. It also
provides links to full texts of written
submissions and summaries of oral
testimony submitted before the
Comunission at its November 1998
and February 1999 hearings.

Qur Globalization Task Force is
involved in the fascinating Law of
Jurisdiction of Cyberspace Project,
created by the ABA Business Law
Section. The Tax Scction, through
the Globalization Task Force, will
take the lead on issues dealing with
taxation of cyberspace. This is a par-
ticularly timely project as we enter
the 21st Century. The Project is to
issue a Report prior to the 2000
Annual Meeting and will sponsor a
high-profile panel for the London
2000 program.

The U.S. Tax Count Judiciat
Conference was held April 6-9, 1999,
in Williamsburg, Virginia. Council
Member Don Korb and Brad Anwyll,
Chair of our Commiittee on Court
Procedure and Practice, were part of
the Planning Committee for the
event, and put together a great pro-
gram. The Tax Section presented a
Section Report at the Conference,
and participated in a Joint Report

with the Internal Revenue Service.
Kevin Kenworthy and Robin
Greenhouse presented the Tax
Section's segment of the Joint Report.

PROVIDING LEADERSHIP
WITHIN AND BEYOND THE
LEGAL COMMUNITY

The Workshop on Low Income
Taxpayer Clinics, held February 19-
20 at American University, was, by
all accounts, an unqualified success.
The program attracted more than 100
attendees from all over the country
(as well as several members of the
tax press). Our thanks (o all the
Workshop participants, including
Loretta Argrett, Assistant Attomey
General of the Justice Department's
Tax Division, IRS Chief Counsel
Stuart Brown and Val Qveson, the
National Taxpayer Advocate. A very
special thanks goes to Janet
Spragens, Chair of the Low Income
Taxpayer Committee, for her vision,
dedication and hard work.

Our congratulations to Nina
Olson, Vice-Chair of our Low
Income Taxpayer Committee and
Director of The Community Tax Law
Project in Richmond, Virginia, for the
Project securing the necessary match-
ing funds for the National
Association of Public Interest Law
(NAPIL) fellowship, which is being
partially funded by the Tax Section.
This pilot program, aimed at provid-
ing tax training, outreach and repre-
sentation to U.S. newcomers and
their advocates, will serve as a model
for similar initiatives nationwide.

We are very pleased to announce
that we now have Section liaisons in

sures will almost certainly compel
some form of change in the rules
regarding lawyer/nonlawyer
affiliation.” &

place for key related organizations:
Herb Beller is our liaison to the
AICPA Tax Division; Larry Gibbs is
our liaison to Tax Executives
Institute; Carolyn Joy Lee is our liai-
son to the New York State Bar
Association Tax Section; Stanley
Blend is our liaison to the Texas
State Bar Tax Division; Blake Rubin
is our liaison to the D.C. Bar Tax
Division; and Karen Hawkins is serv-
ing as the Tax Section liaison to the
California State Bar Tax Division.

TAXi, the Section's interactive
educational program with the IRS,
has become a recurring item in this
column and is, indeed, a great sourcc
of pride for the Section. At the
ABA's Midyear Meeting in Los
Angeles, TAXi was presented an
ABA/West Group Partnership Award
of Merit. It has also been nominated
for the Section Qfficers Conference
Award of Merit.

NURTURING LEADER-
SHIP WITHIN THE TAX
SECTION

it is a practice among other ABA
Sections and Divisions actively to
“nurture” their members for future
leadership positions. If you are
aware of, or hope to be, an up and
coming Scction member, I would ask
that you bring him or her, or your-
self, to the attention of the appropri-
ate Committee Chair(s) and/or
Council Director(s).

Goal IX of the ABA is “to pro-
mote full and equal participation in
the legal profession by minorities.”
The Tax Section has been developing
a Joint Diversity Program with the
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