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Chapter 20

Federal Habeas Corpus in
Capital Cases

Eric M. Freedman

Introduction: Federalism and Injustice

In legal terms, habeas corpus is simply the name for the procedure by which a court
inquires into the legality of a citizen’s detention. But habeas corpus is rarely discussed in
merely legal terms. The name carries a special resonance in Anglo-American legal and
political history: habeas corpus is celebrated as the Great Writ of liberty.

The reason is straightforward. The availability of habeas corpus means that if an
individual is found to have been restrained unlawfully, the court can release him or her—
thereby enforcing the rule of law and frustrating governmental oppression. Attempts to
extend the range and efficacy of the writ have consequently been inseparably connected
for centuries with attempts to secure justice for those who at any particular moment find
themselves execrated by the dominant forces in society.

The present discussion concerns the situations that arise when a state prisoner files a
petition in federal court challenging his or her criminal conviction. Such a petition calls
upon the federal court to decide, in the words of the federal habeas corpus statute, whether
the prisoner is being held “in custody in violation of the Constitution or laws or treaties
of the United States” (28 U.S.C. §2254(a)).

Thus, federal habeas corpus is inseparably connected to the idea of federalism—
sometimes in our history rightly understood as a device for insuring liberty by dispersing
power, and sometimes misunderstood as an excuse for inaction in the face of injustice.
For the effect of the existence of federal habeas corpus is that even though the Supremacy
Clause of the Constitution (U.S. Const., Art. VI) already requires state courts to insure
that state criminal defendants receive every protection afforded by the Constitution, treaties,
or federal law, those defendants are also entitled to insist that a federal court review the
state court proceedings in order to insure that the conviction and sentence are lawful.

Stated slightly more completely, as shown in Figure 1, a state criminal defendant has
the right after conviction in a state trial court to pursue a direct appeal to one or more
state appellate courts (typically in capital cases directly to the state’s supreme court), and
then to seek discretionary review in the United States Supreme Court by a procedure
known as certiorari. Thereafter, most states provide for some form of state post-conviction
review. Where such procedures exist defendants must ordinarily utilize them before seeking
the federal habeas corpus remedy (28 U.S.C. §2254 (b)(1)).

597
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Figure 1 Typical State and Federal Trial and Post-Conviction Procedure

UNITED STATES SUPREME COURT

(certiorari)
HIGHEST STATE HIGHEST STATE U.S. COURT OF
COURT COURT APPEALS

o1

(appeal as of right) (appeals procedure (appeal as of right after

varies) initial showing of merit)
TRIAL COURT TRIAL COURT U.S. DISTRICT
COURT
TRIAL, SENTENCING STATE POST- FEDERAL HABEAS
AND DIRECT CONVICTION CORPUS

APPEAL

(Association of the Bar 1996:199)

Federal Habeas Corpus and the
American Past

Origins

However illogical such a dual system may appear in the abstract, it makes perfectly
good sense when viewed in the context of American history, American government, and

American reality — especially with respect to the death penalty.

The founders of this country were quite familiar with the tyrannical potential of the
criminal law (Hamilton 1788a). As I have elaborated in greater detail elsewhere (Freedman
1996), one important manifestation of their concern is the Suspension Clause of the Con-
stitution (U.S. Const., Art. I, Sec. 9, cl. 2): “The Privilege of the Writ of Habeas Corpus
shall not be suspended, unless when in Cases of Rebellion or Invasion the public Safety

may require it.”

The issue was brought to the floor of the Philadelphia Convention by Charles Pinckney
of South Carolina. As James Madison’s notes of August 28, 1787 record (Farrand 1966:438):

Mr. Pinkney, urging the propriety of securing the benefits of the Habeas
corpus in the most ample manner, moved ‘that it should not be suspended but
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on the most urgent occasions, & then only for a limited time not exceeding twelve
months’.

Mr. Rutlidge was for declaring the Habeas Corpus inviolable—He did not
conceive that a suspension could ever be necessary at the same time through all
the States—

Mr. Govr Morris moved that “The privilege of the writ of Habeas Corpus shall
not be suspended, unless where in cases of Rebellion or invasion the public safety
may require it

Mr. Wilson doubted whether in any case a suspension could be necessary, as
the discretion now exists with Judges, in most important cases to keep in Gaol
or admit to Bail.

The first part of Mr. Govr. Morris’s motion, to the word ‘unless’ was agreed
to nem: con:— on the remaining part; N.H. ay. Mass ay. Ct. ay. Pa. ay. Del. ay.
Md. ay. Va. ay. N.C. no. S.C. no. Geo. no. [Ayes—7; noes—3.]

Luther Martin of Maryland has left us further details of the debate on this last motion
(in which he sided with the minority) (Martin 1788:434):

As the State governments have a power of suspending the habeas corpus act
[in cases of rebellion or invasion], it was said there could be no good reason for
giving such a power to the general government, since whenever the State which
is invaded or in which an insurrection takes place, finds its safety requires it, it
will make use of that power —And it was urged, that if we gave this power to
the general government, it would be an engine of oppression in its hands, since
whenever a State should oppose its views, however arbitrary and unconstitutional,
and refuse submission to them, the general government may declare it to be an
act of rebellion, and suspending the habeas corpus act, may seize upon the persons
of those advocates of freedom, who have had virtue and resolution enough to excite
the opposition, and may imprison them during its pleasure in the remotest part
of the union, so that a citizen of Georgia might be bastiled in the furthest part
of New-Hampshire-or a citizen of New-Hampshire in the furthest extreme to
the south, cut off from their family, their friends, and their every connection-
These considerations induced me, Sir, to give my negative also to this clause.

When the debate moved to the state ratification processes, the same set of concerns
emerged. There was universal agreement that, because human nature was inherently
power-seeking, any grant of authority to government officeholders must be scrutinized
with extreme care since they would inevitably attempt to abuse their positions. Opponents
of the Suspension Clause, who pointed out that—despite its negative phraseology —it
was in fact a grant of power to the federal government, denounced it as dangerous. As
the French chargé d’affaires wrote home in summarizing this view: “The Congress will
suspend the writ of habeas corpus in case of rebellion; but if this rebellion was only a
resistance to usurpation, who will be the Judge? the usurper” (Otto 1787:424).

The Federalists’ response was that they shared the views of their opponents— which
were fully implemented by the Constitutional text. Thus, in a speech to the Maryland
legislature reporting on his doings as a Convention delegate (and responding to the views
of Luther Martin), James McHenry said: “Public safety may require a suspension of the
Ha: Corpus in cases of necessity: when those cases do not exist, the virtuous Citizen will
ever be protected in his opposition to power, ‘till corruption shall have obliterated any
sense of Honor & Virtue from a Brave and free People” (McHenry 1787:283).
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As subsequent developments show, it seems fairly clear that the Federalists won this
debate. In ratifying the proposed Constitution, a number of states passed sets of
amendments that they wished to see incorporated; James Madison collated these, and
those that had achieved a reasonable degree of consensus among the states eventually
became the Bill of Rights. There were explicit safeguards for numerous rights—from
freedom of press and religion, to protections for the civil jury trial and a ban on cruel
and unusual punishments—that the Anti-federalists had warned would be in jeopardy
under the Constitution as originally proposed, and the entire project thus represented a
repudiation of the Federalist position that those and other rights had already been
sufficiently safeguarded. But there was not a word about the right to habeas corpus,
reflecting the fact that (with one minor exception) the states had not proposed any further
protection for that right.

A fair conclusion is that the ratification debates had convinced all parties that the
Clause as proposed would meet the aims they agreed that they shared: to protect the
liberties of those who might fall afoul of the organs of power. It follows from this
premise that, were they present among us today, the debaters would reject modern for-
mulations that see the federal writ of habeas corpus for state prisoners as an assault on
state sovereignty.

Plainly, the Federalists were not worried about preserving state sovereignty — neither
in the sense of the dignity of the states as against the federal government, nor in the sense
of preserving the rights of state-wide majorities to act as they pleased toward their own
citizens. With regard to the first, it was the over-abundance of reserved power in the states
that led to the need to write the Constitution in the first place. With regard to the second,
it is clear that checking the excesses of local majorities (like Rhode Island’s) that might
act oppressively towards local minorities (like creditors) was a major Federalist goal.

As for the Anti-federalists, their contributions to the debate over the Clause clearly
show that they, unlike some modern Supreme Court Justices, were not worried about
whether the states would sufficiently retain their sovereign rights to imprison or execute
people, but were, rather, worried about whether the states would retain their sovereign
rights to release them. In particular, they were concerned that federal power might be
exerted s0 as to keep unpopular prisoners— rightly or wrongly branded by the authorities
as criminals— from vindicating their rights to freedom. From the Anti-federalist point
of view, a power in the general government to release state prisoners, as opposed to a
power in the general government to forestall their release, would be an example of
federalism as a preserver of liberty—an instance of the virtue of a federal, as opposed to
a national, government.

Furthermore, Federalists and Anti-federalists shared an appreciation of the fact that,
to the extent that the Constitution had, through such devices as life tenure and guaranteed
salaries, improved on the English model in safeguarding the independence of the judicial
branch from overt political pressures (Hamilton 1788b), habeas corpus proceedings could
be expected to inquire impartially into executive and legislative actions.

As famously expressed by James Madison in No. 51 of The Federalist (Madison
1788:323), “In the compound republic of America, the power surrendered by the people
is first divided between two distinct governments, and then the portion allocated to each
subdivided among distinct and separate departments. Hence a double security arises to
the rights of the people. The different governments will control each other, at the same
time that each will be controlled by itself.”
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The Civil War and Its Aftermath

Of course, in practice, as many of the founders had foreseen, “the rights of the people”
came under unremitting stress from the philosophical and political challenges generated
by the peculiar institution of slavery:

During the period that slavery existed in a colony or state, African-Americans
were usually judged and summarily punished in special courts by all-white judges
or juries for alleged crimes committed against whites. Violent acts by whites
against blacks were rarely defined as criminal and then only as property crimes
committed against the slave’s white owner. Not only did the legal structure of
slavery fail to protect blacks against the violent acts of whites, but it denied
African-Americans the right to seek legal redress, or to testify as a witness against
whites (Colbert 1990:13).

The 13th, 14th, and 15th Amendments, passed in the aftermath of the Civil War, were
designed to end this two-tier system within the states. But the framers of those Amendments
had little faith in the willingness of the state courts to discharge the responsibility of guar-
anteeing the rights of equal protection and due process of law to all citizens. It was in
this context that Congress passed the federal habeas corpus act of 1867 (Amsterdam 1965),
whose basic structure survives to this day. In the face of “the state courts’ expected systematic
resistance,” the “Congress sought to assure prisoners of one full opportunity to enforce
their newly given national rights in a national court” (Liebman and Hertz 2011a:55).

The Supreme Court’s initial response was to recognize that the 1867 act was written “in
language as broad as could well be employed,” and to implement fully “the purpose of
Congress to invest the courts of the Union ... with power upon writ of habeas corpus to
restore to liberty any person ... who is held in custody, by whatever authority, in violation
of the Constitution or any law or treaty of the United States” (Ex parte Royall 1886:247-248).

But as Congress retreated from Reconstruction, so did the Court diminish in its
enthusiasm for the enforcement of federal constitutional rights against state authorities.
Mirroring its performance across the range of issues presented by the Civil War Amendments,
the Court, ruling in a series of technically complex cases whose true underpinnings remain
obscure, increasingly began to announce rules of its own devising whose effect was to limit
the access of state prisoners to federal habeas corpus (Liebman and Hertz 2011a: §2.4[d][v]).

In terms of outcome, if not of doctrine, the nadir was reached in 1915 in Frank v.
Magnum. In a famous case that drew intense national attention at the time and has been
the subject of extensive historical writing (e.g., Dinnerstein 1991), Leo Frank was convicted
in Georgia under circumstances of extreme anti-Semitic hostility of a murder that it is
now universally agreed he did not commit. The Supreme Court, however, refused to re-
examine on habeas corpus the determination of the Georgia Supreme Court that the trial
jury had not been swayed by the threat of mob violence should it fail to convict.

Thus, as far as the Supreme Court was concerned, Georgia was free to execute the
death sentence it had pronounced on Frank. In fact, the governor, convinced of his
innocence, commuted the sentence to life imprisonment. But a vigilante committee
composed of leading citizens of Georgia—including a minister, two former supreme
court justices and an ex-sheriff—broke into the prison, kidnapped Frank and lynched
him to much local jubilation. Although the identities of the members of the committee
were well-known, “the coroner’s jury investigating the murder of Leo Frank concluded
that it was unable to identify any of the perpetrators. This was typical of lynching in the
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South during that era. The only difference is that this victim was not black” (Dershowitz
1991:3).

Plainly, the situation was unconscionable. And in 1923, in Moore v. Dempsey, the Supreme
Court granted habeas corpus relief in virtually identical circumstances. The black petitioners
there alleged that they had been meeting to discuss their grievances against local white
landowners when they were attacked by a white mob, leading to several days of rioting that
resulted in the deaths of over 200 black men, women, and children, and five white men.
Moore and a number of other blacks were arrested for murdering one of the whites.

As the Court summarized their account: “Shortly after the arrest of the petitioners a
mob marched to the jail for the purpose of lynching them but were prevented by ... the
promise of ... leading officials that if the mob would refrain, ... they would execute those
found guilty in the form of law” (Moore v. Dempsey 1923:88—89). The officials then “made
good their promise by calling colored witnesses and having them whipped and tortured
until they would say what was wanted” (p. 89).

Within a few days:

[T]he petitioners were brought into Court, informed that a certain lawyer was
appointed their counsel and were placed on trial before a white jury— blacks being
systematically excluded from both grand and petit juries. The Court and
neighborhood were thronged with an adverse crowd that threatened the most dan-
gerous consequences to anyone interfering with the desired result. The counsel
did not venture to demand delay or a change of venue, to challenge a juryman or
to ask for separate trials. He had had no preliminary consultation with the accused,
called no witnesses for the defense although they could have been produced, and
did not put the defendants on the stand. The trial lasted about three-quarters of
an hour and in less than five minutes the jury brought in a verdict of guilty of
murder in the first degree. ... [T]here never was a chance for the petitioners to be
acquitted; no juryman could have voted for an acquittal and continued to live in
Phillips County and if any prisoner by any chance had been acquitted by a jury
he could not have escaped the mob (Moore v. Dempsey 1923:89-90).

Having been sentenced to death and denied relief by the Arkansas courts, the defendants
presented a habeas corpus petition to the federal district court—which dismissed it summarily.
Undeterred by the dissent’s charge that it was abandoning the rule of deference to state
court processes that it had erected in Frank, the Supreme Court reversed, holding that the
federal courts had the duty of inquiring into allegations of basic constitutional violations
in state court criminal proceedings. Not surprisingly, in the wake of this ruling the prosecution
soon ran out of steam, and all the defendants were released within two years (Cortner 1988).

The Present

The Special Problems of Capital Cases

Moore’s re-articulation of first principles was soundly based, and of special importance
to capital cases. As other chapters in this volume show in detail, the factors that led to
repeated unjust death sentences in the era of Moore and the Scottsboro Boys (Powell v.
Alabama 1932) remain powerful today. The current operation of our criminal justice
system is still such that—in defiance of every dictate of fundamental fairness— capital
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defendants systematically receive less due process than others. Their cases are more likely
than those of defendants not facing execution to have been infected by distortions arising
from racism, the incompetence of defense counsel, their own mental limitations, public
passion, political pressures, or jury prejudice or confusion (Bowers, et al. 2014; Bright
2014; Grosso, O’Brien, Taylor and Woodworth 2014; Lyon 2014; Sandys, Walsh, Pruss
and Cunningham 2014).

Of course, the result is a dangerous increase in the risk that the system will make a fatal
error (Freedman 1990-91; Gross 1996; Radelet and Bedau 2014). And whatever may be the
benefits of bringing criminal proceedings to closure promptly, there is, in the words of Justice
Harlan’s 1971 separate opinion in Mackey v. U.S.: “little societal interest in permitting the
criminal justice process to rest at a point where it ought properly never to repose” (1971:693).

For these reasons, the “policies favoring a meaningful federal habeas corpus remedy
for state prisoners apply with particular force in capital cases” (Liebman and Hertz
2011a:108). As the Association of the Bar of the City of New York documented in a major
study, time and time again only federal habeas corpus stands between death row inmates
and grievous injustice. Consider some examples drawn from judicial opinions published
just since 1980 (Association of the Bar 1996:177—-181):

* A mentally deficient man gave the police two vastly different statements during
42 hours of uncounselled questioning. The latter of the two confessions used
words beyond the defendant’s capability and, unlike the first confession, distinctly
recited facts which qualified defendant for the death penalty.

* The grand jury that indicted the defendant was selected in a process that
systematically excluded African-Americans.

* The prosecution knowingly presented misleading evidence by using an expert
witness to testify at the defendant’s trial that he must have been the sole triggerman,
when that same expert had previously testified at the co-defendant’s trial that the
co-defendant must have been the sole triggerman.

* The prosecution withheld its most crucial witness’ prior statement, which
corroborated evidence favorable to the defendant and would have been material
in challenging the witness’ trial testimony; after the federal court ordered a retrial,
the charges were dropped and the defendant released.

* The prosecutor (i) deliberately withheld the fact that his chief witness had received
a deal for his trial testimony, and then (ii) misled the jury by stating in his closing
argument that the absence of such a deal favorably reflected upon the veracity of
the witness.

* The defendant was insane at the time of the trial and thus was not competent to
assist his attorney. After the federal court ordered a retrial and the defendant was
restored to sanity, he was acquitted.

* The district attorney devised a secret scheme by which he got the jury commissioners
to under-represent African-Americans and women.

* Massive pretrial publicity in a small town compromised nearly all jurors, many
of whom had attended the victims’ funeral.

* The local sheriff handpicked the jury in a case involving the murder of a police
officer.

* The judge’s charge to the jury unconstitutionally placed on the defendant the
burden of proof on a key element of the alleged crime.
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« The prosecutor based his argument in favor of a death sentence on prior felony
convictions that he knew did not exist, even though defense counsel agreed that
they did.

. The defendant was sentenced to death by a jury that had been unconstitutionally
instructed that it could not consider his brain damage, his full cooperation with
the police, or his favorable prospect for rehabilitation as mitigating factors.

«  The prosecutor inaccurately told the jury that a verdict of death would not be final
because the appellate courts would correct any mistakes it made.

+ The defendant’s attorney failed to inform the jury that convicted and sentenced
the defendant to death that the State’s only witness—the admitted killer, who
testified in return for a lesser sentence—did not link the defendant to the murder
in his detailed confession to police.

« Defense counsel filed no pretrial motions, did not try to locate any defense
witnesses, did not interview the defendant’s family or the State’s witnesses, did
not visit the crime scene, failed to use possibly exculpatory evidence available
from the State’s scientific tests, and failed to seek a new trial after evidence emerged
that the victims were alive after the last time that the defendant could have been
in contact with them.

« Neither defense lawyer conducted any investigation seeking evidence that might
persuade the jury not to impose the death sentence, because “[e]ach lawyer ...
believed ... the other was responsible for preparing the penalty phase.”

. Defense counsel did not investigate or otherwise prepare for the capital sentencing
hearing because he was confident that he could negotiate a sentence other than death.

. Defense counsel failed to bring to the jury’s attention evidence relating to the de-
fendant’s mental retardation, the fact that his 1.Q. was below 41, that he was only
17 years old at the time of the crime, and was not proven to have had any intent
or played any role in the homicide.

«  The prosecution withheld information that three individuals, known to be associates
in criminal activity, had previously been identified as being at the scene of the
crime; that one of the individuals identified had confessed committing the crime
to his cellmate; that the same individual was positively identified as having forged
endorsements on the money orders taken during commission of the crime; and
that the same individual had committed manslaughter by using a weapon of similar
caliber to the one used in commission of the crime.

As improbable as it may seem at first, these examples (and numerous similar ones to
be found in the Bar Association’s report) are typical —not aberrational. The most reliable
published data (Liebman, Fagan and West 2000) show that, notwithstanding the strong
political, institutional and legal pressures on the federal courts to leave state death cases
undisturbed, those courts felt compelled to grant habeas corpus relief (i.e., to overturn
cither the conviction or the death sentence) in 21 percent of the capital cases they reviewed
between 1973 and 1995. (Emphasizing the importance of vigorous review at the state
level as well, the reversal rate there is 47 percent— for an overall reversal rate of 68 percent.)
These figures are astoundingly high. According to one recent study the rate of federal
habeas corpus relief in non-capital cases is less than 1 percent (Hoffmann and King
2009:809).

In short, the systemic problems with the administration of capital punishment in this
country that are canvassed elsewhere in this volume are real. And federal habeas corpus
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proceedings have for a good part of this century served to reveal those problems and, to
some extent, to ameliorate them.

The Legal System Refuses to Confront Injustice

A real attack on the multiple sources of injustice in death penalty proceedings would
require much in the way of resources and political will. Even then, it might not succeed.
It is certainly more than possible that Justice Blackmun was right in his conclusion in
Callins v. Collins that “the death penalty cannot be administered in accord with our Con-
stitution” (1994:1157).

Moreover, any serious exploration of that issue would raise the uncomfortable prospect
of discovering that the problems endemic to capital cases are widespread in non-capital
ones as well. Thus, for example, in rejecting an impeccably-documented attack on the
racial disparities in Georgia’s death penalty system, Justice Powell wrote in the 1987 case
of McCleskey v. Kemp (1987:315-316): “McCleskey’s claim, taken to its logical conclusion,
throws into serious question the principles that underlie our entire criminal justice
system.... [I]f we accepted McCleskey’s claim that racial bias has impermissibly tainted
the capital sentencing decision, we could soon be faced with similar claims as to other
types of penalty”

Under the pressure of those considerations, both the courts and Congress over the
past several decades have shown a consistent inclination to shoot the messenger: to respond
to the injustices revealed in capital habeas proceedings by devising mechanisms to restrict
such proceedings, rather than ones to remedy the injustices.

For an example, one need look no further than the saga of Warren McCleskey himself,
which may someday come to symbolize criminal justice in the Rehnquist era. McCleskey
had participated in an armed robbery in which a policeman was killed. Although he main-
tained that he was not the triggerman, the evidence against him at trial included a purported
jailhouse confession to one Offie Evans, an inmate housed near him, in which McCleskey
was said to have admitted shooting the officer.

In his original habeas corpus petition in the Georgia courts, McCleskey asserted that
Evans had been deliberately sent into his cell by the government to elicit a confession. If
this in fact occurred, it indisputably violated McCleskey’s Sixth Amendment right to
counsel. But the state denied the allegation. The prosecuting attorney stated at a deposition
that he was unaware of any prior arrangement with Evans, and a set of documents
represented as containing the complete prosecutor’s file contained no supporting evidence.
Counsel, who had tried but failed to gain any further substantiation, thereupon omitted
the claim from the federal habeas corpus petition he filed following denial of relief by the
state courts.

That federal proceeding was the one that reached the Court in 1987, and resulted in
the 5—4 decision written by Justice Powell that rejected the claim that the statistical
evidence of overwhelming racial disparities in the administration of Georgia’s capital
punishment system was an Equal Protection violation (McCleskey v. Kemp).

Following the decision, McCleskey again sought habeas corpus relief on his claim con-
cerning Evans—this time armed with a 21-page report from Evans to the government
on his conversations with McCleskey, a document that had not been included when the
prosecution turned over to the defense what purported to be the government’s “complete”
file. McCleskey had obtained the document from the Atlanta police in the weeks following
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the Court’s decision only as a result of a new interpretation of the Georgia Open Records
Act by the Georgia Supreme Court.

After conducting an evidentiary hearing, including the testimony of a jailer whose
identity was discovered through the document, the District Court granted habeas relief,
concluding that the failure to present the claim earlier was justifiable, and that, since
Evans had indeed been deliberately planted by the government, McCleskey was entitled
to prevail on the merits.

Without reaching the merits, the Eleventh Circuit reversed, holding that the petition
should have been dismissed as an “abuse of the writ.” McCleskey again sought Supreme
Court review.

As of that moment, the law concerning procedural missteps by counsel during habeas
corpus proceedings was divided into three categories:

1. Procedural Default. These cases occurred when a prisoner had failed to properly
present a claim to a state court that he or she later sought to assert on federal habeas
corpus, and the state court had applied its own procedural rules to deny review of the
merits. As a matter of comity, the Supreme Court had held (Wainwright v. Sykes 1977)
that federal courts would not review such claims either, unless the petitioner surmounted
the difficult hurdle of showing both “cause” for the default—i.e., “some objective factor
external to the defense [that] impeded counsel’s effort to comply with the State’s procedural
rule” (Murray v. Carrier 1986:488) —and “prejudice” arising from it.

Since McCleskey had properly presented his claim to the Georgia courts, which had
rejected it on the merits, the category seemingly had no application to his case.

2. Abuse of the Writ. Where a second federal petition presented a claim that had not
been made previously, controlling authority required an inquiry into whether there had
been subjective bad faith on the part of the petitioner, that is, whether he or she had
deliberately withheld the newly asserted ground in an effort to multiply bites at the habeas
corpus apple (Fay v. Noia 1963; Sanders v. United States 1963). As noted, the District Court
in McCleskey’s case had held that there was no deliberate withholding, and the case
proceeded to the Supreme Court to review the contrary ruling of the Eleventh Circuit.

3. Ends of Justice. In cases where a claim had previously been presented and adjudicated
on federal habeas corpus, existing doctrine required an inquiry into whether the “ends
of justice” would be served by allowing its re-litigation. This cloudy term had not been
clarified by the Supreme Court in recent years, and apparently had nothing to do with
McCleskey’s case, inasmuch as his Sixth Amendment claim had not been presented in his
first federal petition.

In deciding McCleskey’s second appeal in 1991 (McCleskey v. Zant 1991), the Court,
without the benefit of argument from the parties, simply obliterated these distinctions
(Freedman 1991). Henceforth, it announced in a 63 decision by Justice Kennedy, the
standard to be applied in all three situations would be that least favorable to petitioners,
namely the “cause and prejudice” standard of the procedural default cases.

“Cause and prejudice” is a standard that falls particularly harshly on death penalty
defendants because they are especially disadvantaged with respect to both elements.
Attorney ineffectiveness pervades capital cases to the point of undermining the fairness
of the entire system of death penalty adjudication (Association of the Bar 1996:183—
87; Lyon 2014). However, the courts do not tackle the problem “realistically and prag-
matically”; rather, they view claims that defense lawyers were incompetent at trial and
on direct appeal through the flatly counterfactual lens of “the strong presumptions of
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attorney effectiveness mandated by Strickland v. Washington” (1984) (Association of the
Bar 1989).

Thus, deficient attorney performance almost never qualifies as “cause.” Because it does
not the courts almost never find “cause” for any procedural error they discern in a capital
case. And, without “cause,” the court does not consider “prejudice.”

But if the court does get that far, it will have a strong tendency to find that the outcome
would have remained unchanged in any event. For example, in Washington v. Murray
(1993) I served as habeas counsel in a case where the victim was raped by a stranger but
defense counsel overlooked evidence in his own files that scientific testing showed the
presence of semen at the scene belonging neither to her husband nor to the defendant.
The reviewing court agreed that this was deficient performance but went on to hold that
there had been no prejudice because of the strength of the prosecution’s case—which
consisted of a series of inconsistent confessions extracted under leading police questioning
(Freedman 2001a). Washington was, in fact wholly unconnected to the crime. But only
through a series of gubernatorial interventions rather than any protections offered by
habeas corpus did he remain alive long enough to vindicate his innocence, secure his
release, and win a federal civil rights action against the state officials responsible for his
wrongful imprisonment (Edds 2003:xii—xiii, 196-99, 257).

“Cause and prejudice” thus repeatedly trips up capital defendants at the procedural
threshold and the federal courts do not even consider the merits of their constitutional
claims (Amsterdam 2004:407-11).

That is precisely what happened in McCleskey’s case. Notwithstanding the State’s
deceptive response to his discovery requests, and a lawyer’s obligation to assert only those
claims for which a reasonable basis exists, the majority wrote that McCleskey’s attorney
was at fault for not continuing to assert his claims about Offie Evans. That, however, did
not make the lawyer’s performance defective under Strickland, because the failure took
place during post-conviction proceedings, where there is no right to effective counsel.

Thus, McCleskey had failed to show “cause”; his petition had been properly dismissed;
and he should be executed (as indeed he was) regardless of whether the government had
in fact acted unconstitutionally. “Finality,” the Court said, “has special importance in the
context of a federal attack on a state conviction,” because “the power of a State to pass
laws means little if the State cannot enforce them” (McCleskey v. Zant 1991:491).

This reification of the “State” as an entity with rights independent of We the People
who created it has been pervasive in the recent habeas corpus jurisprudence of the Supreme
Court (and, indeed, in its constitutional jurisprudence generally), with most unfortunate
results— not just for individuals like McCleskey, but for our system of justice as a whole.

The 1989 decision in Teague v. Lane (1989), which has been unanimously condemned
by practitioners, judges, and scholars alike as “arbitrary and perverse” (Association of the
Bar 1989:852; Liebman and Hertz 2011b: §25), epitomizes the problem. The workings
of Teague may be illuminated by the following hypothetical (drawn from, but not identical
to, a famous real case). A defendant named Miranda is arrested and confesses to a crime
of which he is subsequently convicted. He claims, though, that the use of the confession
at his trial violated the Fifth and Sixth Amendments, because the police never warned
him that it could be used against him nor that he had the right to consult with counsel
before talking with the police. This claim, being unsupported by any decisional law, is
rejected by every court to consider it on direct appeal, on state post-conviction review,
and in federal habeas corpus— until ultimately being accepted by the Supreme Court on
consideration of Miranda’s federal habeas corpus petition.
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Under traditional concepts of the judicial role, viz. that the Court is indeed describing
what the Fifth and Sixth Amendments mean (and, implicitly, always have meant), the
effect of this ruling should be that every criminal defendant in the country who did not
get the required warnings is entitled (unless the error was harmless due to overwhelming
other evidence) to have his or her conviction overturned as unconstitutional —through
direct appeal if the case is still at that stage, state post-conviction proceedings if available,
or a federal habeas corpus petition. Knowledge of this systemwide effect was, until the
middle of the 20th century, thought to be a salutary restraint on judicial inclinations to
read new individual rights into the Constitution. While perhaps leading to fewer pro-
defendant rulings, the rule of full retroactivity meant that every defendant who had been
the victim of the same governmental conduct would get relief.

But, under the impact of a number of opinions by Justice Harlan, who complained
that a rule of full retroactivity imposed large costs on states that had in good faith complied
with prior law, the Supreme Court began in a series of decisions to adopt a multi-factor
test. This test considered such matters as the importance of the new rule and the degree
to which the states could have anticipated it. The Court would then determine (usually
in a case subsequent to the one announcing the rule itself) whether the rule would apply
retroactively to people whose convictions had become final in state court before the Court’s
decision.

In Teague, the Court decided that this approach provided insufficient protection to
the states. Henceforth, it announced, all federal courts adjudicating habeas corpus petitions
were (unless one of two narrow exceptions applied) disabled from announcing any “new”
rules of constitutional law, thus giving the states virtually perfect protection from the im-
position of any retroactive obligations. Moreover, this would be a threshold issue in each
case; a federal court must first decide whether a ruling in petitioner’s favor would require
it to declare a “new” rule, and, if so, stop at that point (without ruling on the merits of
the petitioner’s contention).

Of course, this formulation made central the issue of what constituted a “new” rule,
and the Court proved entirely unable to provide a consistent answer to that question,
either in Teague itself or subsequently. Sometimes it would hold that a rule was new only
if it constituted a clear break with the past—acknowledging that an important element
of retroactivity doctrine is giving the states an incentive to err in favor of, rather than
against, recognizing nascent constitutional rights. At other times, in contrast, it would
hold that a rule was new unless directly dictated by precedent.

More broadly, the result of Teague’s limitation on federal habeas corpus was that “new”
rules of constitutional law, however defined, could only be created on direct appeal.
Because (as a glance back at Figure 1 will show) the Supreme Court is the only federal
court that hears direct appeals of state criminal cases (which it does a mere handful of
times a year), the effect of Teague was to eliminate the lower federal courts from the de-
velopment of new rules of constitutional law in the criminal context. This deprived not
only prisoners, but the country and the Supreme Court itself, of the benefit of those
courts’ insights.

Moreover, Teague gave litigants, especially capital litigants, every incentive to delay.
Once a defendant’s case had progressed to the federal system, he or she could no longer
benefit from any favorable changes in the law. So “a prisoner who has somehow managed
to keep his or her case tied up in the state courts will benefit from favorable changes in
the law, while his or her more diligent co-defendant, convicted on the same day of the
same crime, will not” (Association of the Bar 1989:852).
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Despite these criticisms and many more, the Court—determined to protect the states
against the costs of complying with rules of constitutional law that the Court itself is
willing to adopt— has so far been unwilling to re-evaluate Teague.

Nor are McCleskey and Teague atypical. Time and time again the Court has defended
the elaboration of a legalistic maze of restrictions on the availability of the habeas corpus
remedy by an appeal to federalism but failed to explain how the values behind that concept
justified the result in the case at hand.

Another stark example of this problem came a few months after McCleskey in Coleman
v. Thompson (1991). There, the Court ruled that a capital prisoner whose lawyer had filed
his state habeas corpus appeals papers three days late had thereby forfeited federal habeas
corpus review. This decision was premised on the explicit view that the outcome represented
the appropriate “allocation of costs” between the interests of the State avoiding a federal
review of its conviction that might lead to an expensive retrial and those of the prisoner
in not being executed pursuant to a possibly unconstitutional judgment. In a dictum that
will live in infamy, the Court began its opinion, “This is a case about federalism” (p. 726).

To reach such results in the name of federalism is untenable, both intellectually and
practically. Intellectually, as already discussed (and as well elaborated by Justice Blackmun
in his dissent in Coleman), the view of federalism that animated the framers supports
careful federal review of state court criminal convictions, not deference to the sovereign
rights of states to deprive citizens of Constitutionally protected liberty.

Practically, the problem is that an unrealistic reliance on the quality of justice in state
judicial systems will inevitably (as in the Leo Frank case) lead to outrageous outcomes.
These outcomes in turn are not only morally indefensible, but invariably will produce a
backlash whose certain result will be legislative or judicial action to insure more extensive
habeas corpus review (as in Moore v. Dempsey), and whose possible result may be to un-
dermine public support for the death penalty itself.

Yet, apparently operating on the premise that a wrong not heard is one that does not
exist, the Congress in 1995 cut off funding for the post-conviction defender organizations
that had provided counsel to the death row inmates in many of the cases described above
(Association of the Bar 1996:188-191, 200-205).

AEDPA

Against this background, there was considerable concern when Congress went to work
on the habeas corpus reform statute that eventually became the Antiterrorism and Effective
Death Penalty Act of 1996 (AEDPA) (Pub. L. 104-132; Yackle 1996:383-384). And, indeed,
some of the early proposals could only be described as radical. For instance, Senator Kyl
offered a provision that was designed to eliminate habeas corpus review of state convictions
outright. But although Senator Lott praised this idea, on the grounds that it would solve the
“problems of delay and abuse by eliminating these habeas corpus reviews of state judgments,”
the Senate defeated the amendment by a vote of 61 to 38 (Yackle 1996:398—401).

Instead, Congress ultimately enacted a relatively modest set of reforms. Amid a welter
of technical changes, the legislation sought to streamline habeas proceedings in two basic
ways: directly, by setting time limits on various procedural steps (Liebman and Hertz
2011a:Ch.5), and indirectly, by providing that the federal courts should not grant the
writ unless the state proceedings resulted in a decision on the merits that was factually
or legally unreasonable (28 U.S.C. §2254(d)).
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Thus, Congress heeded some of the important lessons that history teaches about the
critical role of federal habeas corpus in assuring adherence to the rule of law. It chose to
accomplish its purpose of speeding up habeas litigation by rewriting the procedural rules
while making no fundamental alteration in the existing role of the federal courts in
inquiring into state capital convictions. As President Clinton said in signing the legislation,
it was designed “to streamline Federal appeals for convicted criminals sentenced to the
death penalty,” while preserving “independent review of Federal legal claims and the
bedrock constitutional principle of an independent judiciary” (Liebman and Hertz
2011b:2371).

As to the Supreme Court, its jurisprudence under the statute has sent a clear message:
the Court had shaped the field to its liking prior to 1996 and —regardless of what
Congress may or may not have desired —it is unwilling to read AEDPA as imposing
any significant additional limitations. Hence, although the lower courts have displayed
the opposite predilection (Dow and Freedman 2009), the Court has consistently rejected
restrictive readings proposed by the government (Freedman 2001b:177 n.8). Still, if
the law at the Supreme Court level has not become significantly worse for capital
prisoners seeking to vindicate claims of constitutional rights it certainly has not become
better.

Moreover, law aside, the scandalous damage done by ineffective counsel in denying
death row inmates a meaningful day in court remains a festering injustice (Lyon 2014;
Stetler and Wendell 2013:§ VII).

The Future

Achieving Justice within a Federal System

The beginning of the second decade of the 21st century may turn out to be an important
inflection point in the history of capital habeas corpus (Freedman 2013a:$ 3).

Recall from Figure 1 that federal law (28 U.S.C. § 2254(b)(1)) requires state prisoners
to utilize state post-conviction procedures before pursuing federal habeas corpus. In the
notorious Coleman v. Thompson (1991), described above, the Court held both that (a)
the prisoner had no constitutional right to the effective assistance of counsel in state post-
conviction proceedings and (b) such counsel could by committing a procedural default
forfeit all of the client’s federal constitutional claims. In other words, “the system works
only one way: A lawyer may default claims on behalf of a petitioner, buta petitioner may
not attack the lawyer as ineffective for having done so” (Freedman 1991:57).

At the same time, it has remained the undisputed, albeit woefully under-enforced, law
under Gideon v. Wainwright (1963) that a criminal defendant is entitled to effective
assistance of trial counsel.

For a quarter of a century the combination of these two doctrines gave the states an
insidious method of avoiding their constitutional obligations. If they channeled ineffective
assistance of trial counsel claims to post-conviction proceedings and then failed to provide
effective counsel at that stage they could effectively insulate themselves from any meaningful
enforcement of the duty to provide effective trial counsel because the federal courts—
deferring to the states’ enforcement of a procedural rule against the defenseless prisoner —
would not reach the merits of the Gideon claim.



20 - Federal Habeas Corpus in Capital Cases 591

In Martinez v. Ryan (2012) the Court, while adhering to its position that the Constitution
does not require the states to provide post-conviction counsel, took a first step towards
remedying this injustice. The Court held that in cases where, under state law, claims of
ineffective assistance of trial counsel were to be brought in post-conviction proceedings
and the state had not appointed effective counsel for those proceedings, the federal courts,
exercising their equitable discretion, would not honor any resulting procedural default
of the Gideon claim. As Justice Scalia wrote in dissent, this ruling may well be of widespread
significance, a prediction vindicated by the Court’s June 2013 ruling in Trevino v. Thaler
(2013) rejecting an attempt by the Fifth Circuit to eviscerate Martinez.

Because the logic of Martinez extends both procedurally to a variety of missteps by
state post-conviction counsel and substantively to the enforcement of a number of the
states’ most basic obligations in criminal trials (e.g. to produce exculpatory evidence, to
disclose inducements offered to prosecution witnesses, not to offer perjurious testimony,
not to threaten defense witnesses) the states will be under increasing pressure to appoint
effective counsel in state post-conviction proceedings if they want to insure that their
capital convictions will survive federal habeas corpus review (Freedman 2013b).

The Court has moreover offered the states an affirmative incentive to provide such
counsel. In determining whether the ruling of a state court on the merits of a constitutional
claim was “unreasonable” under AEDPA, the Court held in Cullen v. Pinholster (2011)
that a federal habeas corpus court must consider only the record that the state court had
before it when it ruled. Unless the petitioner can somehow attack that record, the federal
habeas corpus court is not to conduct an independent inquiry into the facts. A claim of
ineffective assistance of post-conviction counsel will in many cases be the prisoner’s best
method of undermining the state court record, a method that a state can render unavailable
by appointing competent post-conviction counsel.

The combined effect of the prisoner’s victory in Martinez and the state’s victory in
Pinholster is that if, but only if, the state courts have given the prisoner a full and fair
post-conviction proceeding, their rulings will quite likely be upheld on federal review.
And although it is possible to conceive of an unfair state post-conviction system that
includes a right to counsel (e.g., one that denies discovery), it is difficult to conceive of
a fair state post-conviction system that does not include a right to counsel.

The forces of federalism may thus cause the states to provide competent counsel at
this key point in the system, a reform of great practical benefit that the Supreme Court
remains unwilling to recognize as a requirement of the Constitution.

Looking ahead, Constitutional litigation remains a viable tool for additional reforms.
As the Court has twice reiterated in recent years, the Constitution does require that any
state system of post-conviction review meet basic requirements of due process. If it does
not, then the entire system may be challenged in a single federal civil rights lawsuit under
a statute (42 U.S.C. §1983) that is not subject to the multiple procedural restrictions en-
cumbering federal habeas corpus actions (District Attorney’s Office v. Osborne 2009:69~70;
Skinner v. Switzer 2011:1296).
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Conclusion: Federalism and Justice

Particularly in light of the growing public concern over the possibility of executing the
innocent (Radelet and Bedau 2014; Dieter 2009:227) and the resulting renewed appreciation
for a judicial process that looks “through the form and into the very heart and substance
of the matter” (Frank v. Magnum 1915:332), perhaps the country is beginning to learn
the clear precept for the future that emerges from the past and present of the federal writ
of habeas corpus in capital cases: defending injustice on the basis of federalism disserves
both federalism and justice.
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