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CHAPTER 22

The Model Standards of Practice
for Family and Divorce Mediation

ANDREW SCHEPARD

Andrew Schepard served as Reporter for the development of the Mode! Standards of Prac-
tice for Family and Divorce Mediation. This chapter recounts the historical development of
the Standards and discusses how they address professional and ethical issues germane to
good practice.

The rapid growth of private and public family and divorce mediation ser-
vices has created a need for quality control to protect consumers as well as to
protect the credibility of an evolving profession. Unprofessional mediation
practice can cause serious damage to participants and the profession. A de-
mand for quality control, in turn, means that interested stakeholders and the
public recognize that mediation is a valuable partner with courts and lawyers
in the process of resolving family disputes (Schepard, 2000).

Creating quality control means that someone has to define what consti-
tutes good mediation practice. The profession itself recognized the impor-
tance of undertaking that task, in consultation with other interested media-
tion stakeholders, such as the bar and family violence groups, by creating a
process for dialogue that ultimately led to the Model Standards of Practice for
Divorce and Family Mediation (Model Standards). (See Appendix 22.1 at the
end of this chapter for the full text of the Model Standards.)

Development of the Model Standards helps the mediation profession be-
cause the document provides guidance as to what constitutes high-quality
practice that meets the special needs of participants and children involved in
family and divorce disputes. Mediators working with this population face nu-
merous special challenges. Children exposed to continuing parental conflict
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are predictable casualties.of family disputes; in no other area is the welfare of
so many morally innocent and socially important:nonparticipants so regu-
larly at stake. Important legal rights such as custody, child support, and prop-
erty distribution are affected by agreements reached.in mediation. Family
disputes often. produce ‘especially intense emotional stress, which can cloud
participarits’ judgment: The context of a family dispute can include dormrestic
violence, child abuse, participant incapacity due 'to anental ‘illness. or- sub-
stance abuse, and cultural differences between family members and between
participants and the mediator. For the first time in the history of the!media-
tion field in the United States, the mediation practitioners,.®hatever their
profession of.origin, can seek guidance on the generally agreedsupori and
recommended -approaches to performingitheir role in these “eSpecially
intense circumstances. - g

This chapter has.a modest aim: to introduce the Model Standards to those
not familiar with them. It-provides an overview of the standards, the process
of developing the documents, and their most important thénres. Family and
divorce mediation is a complex and evolvidg field;: this ‘comparatively brief
article thus.cannot.touch on all of thé issues and problems addressed by the
Model Standards. Many.of the other.chapters in this volume elaborate on the
subjects mentioned here’in more detail and nuance.

«WHAT ARE THE MODEL STANDARDS?
3 Eha

The Model Standards contain consensus standards for :good family and.dit
vorce mediation practice and thus provides a concrete and: concise defini-
tion of the mediator’s role. The document consists of 13 ‘general principles
followed by specific, detailed practice considerations regarding the imple-
mentation of each principle. The Model Standards are designed to provide
guidance to familyand divoré€ mediators on problems that are encountered
in day-to-day practice, as well as to serve as a primer for training current and
future mediators. Furthermore, the documerit is intended to help the public
and allied professionals ins the courts, law offices, therapy. centers, and com-
munity groups clarify- what they and their clients:can expect from a family
and divorce mediator.: K

The Model Standards apply to mediators workingin*both private prac-
tice'and’ court-Based mediation programs. (The: document includes .a spe-
cial appendix of provisions that «is particularly applicable to court-based
programs.) The standards also apply to all mediators—lawyers and thera-
pists alike—regardless of their profession of origin. A comprehensive'defi-
nition of.#family disputes”.to which the standards are applicable is not at-
tempted. Most mediatiorf in court-based iprograms occurs in'response to
disputes:between parents arisingrout of separation and divorce. Private me-
diation practitioners often mediate divorce- and sepdration-relatéd. finan-
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cial issues in their practices. The Model Standards can also be applied to
mediation in grandparent visitation disputes, child protection mediation,
and any other family dispute.

A standard was included in the Model Standards only if symposium partici-
pants (described in the next section) reached a consensus that it encapsulated
desirable practice norms. As a result, the Model Standards do not address some
controversial questions, such as the appropriate balance betweern “facilitative,”
“evaluative,” and “transformative” approaches .t6 mediation—a subject of
much discussion in the mediation community and addressed elsewhere in this
volume. The Model Standards leave this, and similar practice issues on which the
mediation community has reached no consensus; to the judgment of the medi-
ator and the marketplace in which consumers choose imediators; these con-
sumers will, we hope, choose wisely and with ample information about their
chosen mediator’s approach to mediation. When a consensus develops on this
topic, old standards can be modified and new ones created.

The Model-Standards are an aspirational resource document for organi-
zations and individuals that wish to adopt them voluntarily.‘The profession
itself has established a recommended code of ethics. Sanctions for viola-
tions are provinces of the organizations that -adopt .the Model Standurds.
This document is not a restatement of the law of family mediation for.pur-
poses of determining malpractice liability in civil or regulatory proceed-
ings. Nor is it designed to be applied by administrative agencies that regu-
late mediators or the various professions.from which mediators originate.
Legislatures, courts, and voluntary professional organizations that do regu-
late mediation practice may, of.course, find the ‘Model Standards a useful
startihg point for creating their own standards. The guidelines have not,
however, been created for that purpose.

HOW WERE THE MODEL STANDARDS CREATED? '

The Model Standards were developed through a process begun by the Family
Law Section of the American Bar Association and facilitated by the Associa-
tion of Family and, Conciliation Courts (AFCC). The process of drafting and
redrafting the standards was collaborative and infused with substantial ex-
pertise, jncluding consultation with as many interested constituencies as was
feasible. The process encouraged communication and bridged differences
between thefamily mediation community, the bar, -and.domestic yiolence
advocates: ' :
Creation of the Model Standards is the latest milestone in a nearly 20-
year-old .effort by the family. mediation community to- develop and refine
standards of practice. Between 1982 and 1984 AFCC .convened three:-na-
tional symposia orl divorce:mediation standards. The result of the efforts
was-the 1984 Model Standards of Practice for Family and Divorce Mediation (Sym-
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posium on Standards of Practice, 1984; hereafter,referred to.as “1984 Model
Standards™), which alsa:served as.a resource docurhent for state and national
mediatiofr organizations:iwhose members included.many nonlawyer family
mediitors and those in court-based programs. -

In tandem with the process convened by AFCC, the Family Law Section
of the American Bar Association created their own: document, Standards of
Practice for Lawyer Médiators in: Family Law Disputes. (American, Bar Associa-
tion, 1984; hereafter referred to as “1984.ABA Standards”). The 1984 ABA
Standards were developed for lawyers who Wished to be mediators—at that
time, a fole some thought inconsistent with governing standards of profes-
sional responsibility for lawyers (Silberman, 1982): The 1984 ABA Standards
helped define how lawyers could serve as family mediators”and still stay
within the ethical guidelines of their profession.

Following promulgation of the 1984 Model Standards and 1984 ABA Stan-
dards, interest inr mediation.in all fields—and family mediation, in particular—
burgeoned. Interested organizations created their own standards' of practice
for mediation generally. i

In 1996, the Family Law Section concluded:that a fresh'fooK-at the 1984
ABA Standards was. in order. It created the Task Force on Standards of Prac
tice for Divorce Mediation (later renamed. the "Committee on Mediation;
hereafter referred to as “ABA Committee”) to review-the 1984 ABA Standaids
and make recommendations for changes and amendments. From the outset,
the project was conceived: as -a collabdrative effort with other interested
groups; membership on the ABA Committee included nonlawyer mediator$
and liaisons from AFCC, the Academy of Family Mediators, and the Society
for Professionals in Dlspute Resolution.

After intensive review and study, the ABA Committee concluded that al-
though the 1984 ABA Standards constituted a major step forward in the de-
velopment of divorce and family mediation practices, they needed to be re-
placed by a new set of. standards for several reasons. First, the 1984 -ABA
Standards did not address many critical issues-in mediation practice that had
arisen since 1984. The document applied only to mediators whose profession
of origin was law, but many nonlawyers also. practiced mediation..The stan-
dards did not distinguish between mediators in private practice and those in
court-connected -programs; nor did they deal with domestic violence, child
abuse, and ¢he mediator’s role in helpihg parents define-the best interests.of
their- children in their postdivorce parenting arrangements: Furthermore,
thé. document contained no: mentioni of the need,for special .expertise and
training in.mediation, or about family violence and the need for sensitivity
to cultural diversity.

Second, the .1984 ABA Standards used different language in somé ar-
eas than guidelines ‘for the condutt of mediation subsequéntly promul
gated. The :ABA Committee believed that uniformity of mediation stan-
dards among interested groups was needed to provide clear guidance for
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family mediators as well as the public. Uniformity and clarity could not,
however, be provided within the framework of the 1984 ABA Standards.

The ABA Committee then examined all available standards of practice,
conducted research, and consulted with a number of experts on family and
divorce mediation. Committee .members focused on the heretofore over-
looked issues of domestic violence and child abuse, consulting with experts
about the appropriate role of mediation when family situations involved vio-
lence or the allegations of these conditions.

The council of the ABA’s Family Law Section reviewed the ABA Com-
mittee’s first draft of new standards of practice in November 1997. It reaf-
firmed the conclusion that the 1984 ABA Standards should be replaced and
invited other interested mediation organizations to participate in the process
of drafting new standards. It specifically requested that the ABA Comuinis-
sion on Domestic Violence be included in the consultation process.

AFCC then offered to reconvene the Model Standards Symposium,
which had last met in. 1984, using the draft Standards of Practice created by
the ABA Committee as the beginning point of the discussion. The aim of re-
convening the Model Standards Symposium was to develop a single set of re-
vised standards of practice applicable to all family mediators, regardless of
profession of origin. The Family Law Section and the National Council of
Dispute Resolution Organizations' joined AFCC in convening the Model
Standards Symposium.

In October 1998 the Model Standards Symposium met in Orlando,
Florida, to review the draft standards created by the ABA Committee. Repre-
sentatives of more than 20 family mediation and legal organizations re-
viewed the ABA Committee draft, line by line, during an all-day session. A
draft of revised Model Standards resulted, which was published in the Family
and Conciliation Courts Review (since renamed Family Court Review; Sympo-
sium on Standards of Practice, 2000). The draft Model Standards were also
posted on the websites of AFCC, the Family Law Section, and the ABA Sec-
tion on Dispute Resolution. Presentations discussing the draft Model.Stan-
dards were made at numerous national conferences. In addition, the draft
Model Standards were mailed to more than 90 local and national mediation
groups for comment.

In response, the symposium received comments and more than 80 pro-
posals for changes in the draft Model Standards. The symposium met again in
February 2000 in New Orleans and August 2000 in Chicago to consider
these comments and proposals. Attendees at these meetings again included
family mediators, family lawyers, and judges in family court from across the
nation with years of experience in the field. Many of the participants are
leaders in national or local family bar, mediation, and dispute resolution or-
ganizations. In addition, the American Bar Association’s Commission on Do-
mestic Violence again participated in the symposium as an expert consultant
(Schepard, 2001).
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The Model Standards were revised yet again and approved by the mem-
bers of the symposium. Their final prodyuct was then:submitted to the vari-
ous organizations interested irr adopting the Model Standards. The governing
€ouncils of the Family Law Section and the Section on Dispute Resolution of
the American Bar Association unanimously approved the Model Standards
and submitted them to.the.American Bar Association’s House of Delegates
(its overall governing body), which adopted them in February 2001. AFCC
and other family mediation organizations also have adopted the Model Stan-
dards. Thus, as of this writing, the Model Staridards have been adopted by a
number of groups, including the American Bar Association,. AFCC, Con-
necticut Council for Divorce Mediation, Family and: Divorce Mediation
Council of Greater New York, Mediation Association of Northwest Ohio,
Michigan Council for. Family and Divorce Mediation, and the Wisconsin
Association of Mediators.

THE IMPORTANCE OF FAMILY AND DIVORCE MEDIATION

The Model Statidards (reproduced at end of chapter, Appehdix 22.1) begin with
adefinition of mediation, including a statement of what it is and what it is not:

Family and divorce mediation (“family megdiation” or “mediation™) is a pro-
cess in which a mediator, ah impartial third party, facilitates the resolution
of family disputes by promoting the participants’ voluntary agreement. The
family mediator assists communication, encourages understanding, and fo-
cuses the participants on their individual and common interests. The fam-
ily mediator works with the participants to explore options, make decisions
and reach their own agreements.

Family mediation is not a substitute for the need for family members
to obtain independent legal advice or counseling oy therapy. (p. 533, this
volume)

The Model Standards’ basic assumption is that mediation is a dispute res-
olution process and should be distinguished from, and not confused with,
mental-health therapy, counseling, or legal representation.-Under the Model
Family Mediation Standards, mediators have a special responsibility to make
participants aware of the distinction betweertthe mediator’s craft and that of
other professionals who might be involved irr the family dispute resolution
process (Standard IITA[2 and 4], p. 535, this volume). Even if a mediator is a
therapist and .uses some techniques in mediation that.can be found in ther:
apy textbooks, the service offered~mediation~is different from therapy. The
mediator ajms to facilitate negotiation between participants to.resolve a dis-
pute rather than to effect long-term behavioral change. Similarly, if a media;
tor is also a lawyer, as a mediator he or she does not represent or provide le-
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gal advice to clients. He or she is a neutral facilitator of negotiations without
the professional allegiance to a single client required in the lawyer-client re-
lationship. A participant who'wants individual therapy or independent legal
advice must retain a separate professional to do so.

The Model Standards continue with an affirmation of the useful role me-
diation can play in the resolution of family.disputes:

Nor is it appropriate for all families. However, experience has established
that family mediation is a valuable option for many families hecause it can:

¢ increase the self-determination of participants and their ability to communi-
cate;

* promote the best interests of children; and

* reduce the economic and emotional costs associated with the resolution of
family disputes. (p. 533, this volume)

The Model Standards then recognize that “[s]elf-determination is the funda-
mental principle of family mediation. The mediation process relies upon the
ability of participants to make their own voluntary and informed decisions”
(Standard IA, p. 534, this volume).

Mediators who adhere to the practices in the Model Standards thus serve
vitally important social goals by promoting participant self-determination
and voluntary settlement of family disputes. Voluntary settlements through
mediation reduce the emotional and economic transaction costs of resolving
family disputes. Reducing those costs, in turn, increases the capacity of me-
diation participants to function as parents, employees, and citizens. Volun-
tary settlements through mediation (1) limit the intrusion into family auton-
omy that results from judicial decrees and allow participants to shape their
agreements to reflect their own cultural values; (2) reduce prolonged paren-
tal conflict, which causes great damage to children; and (3) give participants
“voice” in the process, which makes them more likely to adhere to agree-
ments reached and feel more respect for the process and the society that
authorized mediation to occur.

The Model Standards’ premise is that most participants in most family dis-
putes benefit from mediation,as does the overloaded court system. That judg-
ment, however, is not a blanket condemnation of litigation, but a call for a di-
versified dispute resolution system that carefully directs participants to a
family dispute process that best serves their needs. Litigatioh serves vital social
purposes. As is discussed shortly, the Model Standards recognize that mediation
is not appropriate for all family disputes, particularly those involving domestic
abuse. Courts articulate and apply principals of.law and resolve factual con-
flicts. They provide a measure of predictability in outcome by application of
precedent and procedures rooted in due process. They.can require discovery of
information that one side wants to keep from the other. They protect the vul-
nerable and weak against the manipulative and powerful by orders that can be
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enforced with. sanctions. Participants and children in some family disputes
need these benefits, despite the heavy emotional and financial costs that litiga-
tion imposes. Recognizing that some disputes should be litigated, however,
does not mean all of them should be. The.overall social policy question is how
to.balance mediation and litigation, not how to eliminate one.or the other.

S

ENTRY INTO MEDIATION

The choice tb participate in mediation belongs to the participants. To make
that:choice intelligently, participants-must be aware that mediation is an al-
ternative to litigation and that it has particular benefits and costs. The medi-
ator’s authority to perform his or.her craft comes from the consent of the
participants to enter .into mediation, even in court-based: programs where
participants are compelled to attend asmediation session. .T'he participants
may be compelled to attend, but they are.not compelled to speak or agree to
anything. :

The Model Standards thus create requirements of “informed consent” for
a participant’s entry into mediation. The mediator must ensure that partici-
pants are fully informed about the nature of the process arid: consent to par-
ticipate. Standard III requires the mediator to “facilitate the participants’ un-
derstanding of what mediation is and assess their capacity to mediate befare
the participants reach an agreement to mediate” (p. 535, this yolurhe). The
mediator is required to provide an overview session-with the participants bé,
fore they begin mediation. The Model Standards list what the orientation ses-
sion mustdnclude: a detailed description of what-mediation is; how it differs
from other dispute resolution processes; that it is voluntary and confidential;
exceptions to confidentiality; when and how separate sessions with the par-
ticipants can be conducted; that court approval inay be required for their
agreements; that participants are entitled to seek independent advice from
lawyers, other professionals of their choice during the mediation.process, as
well as religious figures.and elders, etc. (Standard.I1IA[1-9], pp. 535-536,
this volume). The Model Standards also encourage the partjcipants to sign a
written agreement,to submit their dispute to mediation withinsa reasonable
time after first consulting the family mediator (Standard IIIB, p. 536, this
volume). The written dgreement, should contain terms- that describe the
mediation process in a way similar to the overview session.

WHO SHOULD MEDIATE?

The Model Standards define the qualifications for family-mediators in func-
tional terms, not by professional education or background. The qualifica:
tions recognize that family disputes have legal, mentdl health, dispute resolu;
tion, and cultural dimensions and that a mediator must be familiar with all
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of them. The Model Standards identify four basic qualities a mediator should
possess: (1) knowledge of family law; (2) knowledge of, and training in, the
impact of family conflict on parents, children, and others, including knowl-
edge of child development, domestic abuse, child abuse, and neglect; (3) ed-
ucation and training specific to the process of mediation; and (4) the ability
to recognize the impact of culture and diversity (Standard IIA[1-4], p. 535,
this volume).

Family and divorce mediators thus need education, training, and experi-
ence beyond that provided by law, mental health, or general mediation train-
ing to meet the criteria established by the Model Standards. A therapist who
takes a general mediation training program is not qualified to conduct fam-
ily and divorce mediation because of his or her lack of familiarity with family
law. A lawyer is not qualified to mediate family and divorce disputes without
a mediation training program that includes ample information about family
dynamics and the impact of culture and diversity on family disputes (Weller,
Martin, & Lederach, 2001).

The Model Standards’ stringent requirements should alleviate any remain-
ing fear among lawyers, courts, and the public that mediators are not quali-
fied to help resolve family disputes. In an Appendix of Special Policy Consid-
erations, the Model Standards go even further to urge states and local courts
to set standards and qualifications for family mediators, including proce-
dures for evaluations and handling grievances against mediators, in consulta-
tion with appropriate professional groups, including professional associa-
tions of family mediators (pp. 541-542, this volume).

The Model Standards do not directly address the question of whether a
nonlawyer mediator is practicing law or a lawyer mediator is practicing ther-
apy, leaving that subject to regulatory bodies and future task forces
(Schwartz, 1999; Beyer, 1998). They do, however, prohibit a mediator from
providing therapy or legal advice (Standard VIA, p. 537, this volume). The
Model Standards-rely on the distinction between a mediator’s provision of in-
dividually applicable advice (whether legal or therapeutic) versus general in-
formation, in stating: “Consistent with standards of impartiality and preserv-
ing participant self-determination, a mediator may provide the participants
with information that the mediator is qualified by training or experience to
provide” (Standard VIB, p. 537, this volume). Thus, a lawyer mediator would
be able to provide the participants with general legal information, and a me-
diator whose profession of origin is in mental health would be able to
provide participants with information he or she is qualified to provide, if
otherwise appropriate.

The Model Standards also permit the mediator to “document the partici-
pants’ resolution of their dispute” with the agreement of the participants.
Thus, the participants can agree that a mediator will prepare a first.draft of a
written settlement resulting from'their deliberations. The Model Standards go
on, however, to remind the mediator to “inform the participants that any
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agreement should be reviewed by an independent attorney before- it is
signed” (Standard VIE, p. 537, this voluine).
"

CONFIDENTIALITY

Communications between mediation part1c1pants and thez mediator must b
confidential for the same réason that cominumcatlons between a patlent an
a doctor or an attorney and a client ire confidentjal—to préfmote ‘candot ahd
frank discussion. Family and leOi'CC disputes often involve intense emot1ons,
otherwise sensible parents say thmgs about themsélVes, e4¢h dther, and then‘
¢hildren in mediation that could come back’ to haunt them, if disclosed. Par:
ents (and their lawyers)’ medlahng a custody dispute must have confidénd€
that thelr frustrations, hopes, and dreams will not be revealed to a court ‘or
the fiiedia.

Confldentlahty also helps ersure that mediation setves its purpose of
prorhoting participant self- deterrindtion. A mediator who knows that he or
she may be subpoenaed to testlfy about what a’parent says or to make a rec:
ommendatlon to the court for a'custody arrarigement is likély to gdther infor-
matioh to ‘support a position rather than facilitate discussipn of shared iritér-
ests. Participants who know thé.t 2 medidior” might testlfy or make a
recommendation to a court are likely t& try to seduce the mediator to me
their side. Confldentlahty thus helps ‘enstife that ;medlatlon does ngt
degenerate into adversarial warfare under another naine.  *

Standard VII of the Model Standards recognizes the 1mport.ance of confi-
dentiality in mediation by directing the famlly ‘méediator to “maintain the
confidentiality of all information acquired in the fhediation process, unles%
the mediator is permitted or required to reveal the information by law or
agreement of the part1c1pants” (p- 538, this volume). This basic statement of
principle, however, also recognizes that medlatlon chfldentlahty is subject
to exceptions regulred by other compelhng socjal policies. A distinguished
group from two organizations, the National Commission on Uniform State
Laws and the American Bar Association, is cugrently collaborating on a Uni-
form Mediation Act.? Unlike the Model Standards, which are practice guidelines
directed to family and divorce mediators, the Uniform Mediation Act covers
mediation in all subject matter areas, not just family and divorce disputes,
and is designed to be enacted by state legislzitures Both the Model Standards
and the Uniform Mediation Act, however, aim to guarantee confidentiality in
mediation. Both 4lso recognize exceptions to ¢onfidentiality for other press-
ing social values. The Reporter’s Notes to the current draft of the Uniform
Mediation Act state:

As with other privileges, the mediation privilege must have limits, and

nearly all existing state.mediation statutes provide thent. Definitions and ¢
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exceptions primarily are necessary to give appropriate weight to other valid
justice system values. ... They often apply ta situations that arise only
rarely, but might produce grave injustice in that unusual case if not ex-
cepted from the privilege.’

The most important social policy weighing against confidentiality in
family and divorce mediation is the need to protect victims of domestic vio-
lence and detect child abuse and neglect. There is a strong social consensus
that protection of children justifies mandatory child abuse reporting stat-
utes, which radically transform traditionally confidential relationships such
as that between dogtor and patient. Similar policy considerations justify an
exception to the confidentiality privilege for mediation. Furthermore, a me-
diation participant threatened by violence cannot be said to be engaged in a
process of self-determination because of the coercion the threat creates.

The Model Standards make an exception to the basic principles of media-
tor confidentiality to protect the safety of participants and children. The me-
diator is required to report “a participant’s threat of suicide or violence
against any person to the threatened person and the appropriate authorities
if the mediator believes such threat is likely to be acted upon” (Standard
VIIG, p. 538, this volume). A mediatpr is thus required to report any credible
threat made by a batterer against a victim of domestic violence. The Model
Stapdards also require mediators to inform participants of any ethically or le-
gally mandated reporting requirements, such as the obligation to report
child abuse and neglect, before mediation begins (Standard VIIB, p- 538,
this volume).

The Uniform Mediation Act contains a similar exception to confidenti-
ality for threats of violence. Its Reporter’s Notes set forth the reasoning be-
hind the exception:

The policy rationales supporting the privilege do not support mediation
communications that threaten bodily injury. To the contrary, in these cases
disclosure would serve the public interest in safety and the protection of
others. Because such statements are sometimes made in anger with no in-
tention to commit the act, the exception is a narrow one that applies only
to the threatening statements; the remainder of the mediation communica-
tion remains protected against disclosure. . . .

State mediation confidentiality statutes frequently recognize a similar
exception. An exception for child abuse and neglect is common in domes,
tic mediation confidentiality statutes, and the Act reaffirms these impor-
tant policy choices states have made to protect their citizens.*

IMPARTIALITY

The Model Standards establish an expectation that the mediator functions
with impartiality in two respects: toward the parties and toward the outcome
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in mediation (Standard IV, pp. 536-537, this.volume). Impartiality toward the
parties means thatsthe mediator does not have any real or potential*conflict
of interest (Standard IVB, p. 536, this volume). A mediator sHould not medi-
ate a dispute involving a business partner or family member for fear of being
perceived as favoring one party over the-other. The impartidlify principle
also means that a mediator should.not provide mediation services.to clients
for 'whom .he or she Has provided othrer professional services in the-past,
such as marriage or individual counseling or legal services. While an experi
enced mediator may be* ableto separate. prior professional services ren-
dered from those now offered in mediatiom, thre. possibilify of parties’ mist
perception is just as important as the*reality -of thie mediator’s ability to
function effectively, despite serving in a previous tole: A~mediator’s prior
relationship with a participant may haunt, the.mediation process,-if another
participant perceives that the mediator is not acting in an impartial fashion
due to information gleaned from the:prior relationship. For example, a law-
yer-who'has drafted.a.will for one or both of theparticipants may have had
access to financial information that one participant believes may prejudice
the mediator’s views about property division resulting from divorce. Like-
wise, a mediator who provided marriage :counseling may be perceived by a
participant as having information about the personality and hehaviors of an
individual that may color the mediator’s views about his or her participation
in medjiation. ! ¢

t  Impartiality toward the outcome means that a mediator does ot have
any preconceived views about 4 particular settlemient: A-mediator should not
lead the parties toward a particular outcome, such as selling the hotise or
joint custody. The participants are responsible for the outcome, not the
mediator.

ENSURING MINIMUM.FAIRNESSIN FAGILITATED NEGOTIATIONS
Impartiality, however, does not imply that the mediator is some'kind of blank
slate. A mediator has a spécial responsibility to ensure that:the mediation
process is fundamentally fair and that options. are carefully” evaluated and
considered. For example, a mediator should not sit idly by while one party at:
tempts to intimidate .the otherparty into a settlement by threats of violence,
nor should a mediator *passively facilitate an agreement that violates
fundamental‘legal or moral -norms. t

The Model Standards articulate standards of practice to ensure the use of
fundamentally fair bargaining procedures between the participants. The.me-
diator, for example, “should be alert toithe.capacity dnd willingness.of the
participants to mediate before proceeding with' the mediation and through-
out the process” (Standard IIIC, p. 536, this volume). This provision is de-
signed to ensure that the mediator assessesparticipants’ willirigness and abil-
ity to mediate before the process begins and throughout its ‘progression.-A
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mediator who believes, for example, that a participant is suffering from a
mental illness or is under .the influence of drugs or alcohol should not go
forward with the mediation session, until the incapacity is recognized and
addressed.

The Model Standards also require the mediator to “facilitate full and ac-
curate disclosure and the acquisition and development of information dur-
ing mediation so that the.participants can make informed decisions. This
may be accomplished by encouraging participants to consult appropriate ex-
perts” (Standard VIA, p..537, this volume). The purpose of this provision is
to ensure that the participants have roughly equal access to information
(such as information about income and assets and medical information
about children) essential to fair negotiations and decision making. A media-
tor must thus be aware of the applicable financial disclosure requirements
for divorce disputes and ensure that the participants are also aware of them.
Failure to ensure minimum disclosure of necessary information puts
potential agreements at greater risk of later challenge and invalidation in
court.

The Model Standards do not require, however, that participants must re-
ceive exactly the same information during mediation that they do through
the discovery process of depositions-and document disclosure in litigation.
They require only that the mediator ensure minimum disclosure for fairness;
participants are entitled to decide, using the advice of outside counsel, if
they wish, that the costs of additional disclosure are too great to warrant it.
Similar judgments are made in lawyers’ offices every day.

The Model Standards also require the mediator to consider suspending
or terminating the mediation process if “the participants are about to enter
into an agreement that the mediator reasonably believes to be unconsciona-
ble” (Standard XIA[4], p. 540, this volume). Unconscionability is a familiar
standard in both contract and family law and has a procedural and substan-
tive aspect. This provision imposes a requirement orf the mediator to ensure
that an agreement is not so unfair that it “shocks the conscience” in the man-
ner in which it was entered (e.g., through threats of physical violence or eco-
nomic coercion or a complete unwillingness to disclose vital financial infor-
mation) or because ‘the substantive terms are so -wildly unfair that no
reasonable person would enter into them (e.g., a complete waiver of child
support by a parent who has two children to support and no other source of
income). The mediator should apply the unconscionability standard with
great restraint, however, in recognition of the importance of self-determina-
tion by the parties and maintaining stability in settlement agreements. This
standard is designed to ensure that the mediator recognizes that a settlement
agreement must satisfy minimum standards of fairness; it does not require
that the terms of a mediated agreement be identical to those that would be
achieved in a court order after years of discovery and litigation.

The Model Standards are particularly concerned with assuring that the
mediator informs participants of their right to consult independent counsel
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and to have counsel participate in mediation, if they so desire. The Model
Standards build on the research-based insight:that the more that lawyers par-
ticipate in the mediation process, the more that they support it by develop-
ing more settlement-oriented attitudes and filing fewer rhotions (Mcewen;
Rodgers, & Maiman, 1995). The Model Standards document should- expunge
any lingering belief in the'family law bar.that mediators are.anti-lawyer. They
provide, for example, that “[blefore family mediation begins, a. mediator
should . .. [inform] the participants that they may obtain indépendent ad:
vice from attorneys . . . during the mediation process” (Standard IIIA[4], p.
585, this volume). The mediator “should recommend that the* participants
obtain independent legal representation before concluding an agreement”
(Standard VIC, p. 537, this volume) and “[i]f.the participants so desire, the
mediator should allow attorneys, counsel or advocates for the participants to
be present at the mediation sessions” (Standard VID, p. 537, this volume).

Although mediators have some responsibility under the Model Standards
to help ensure minimum fairness in both the process of bargaining and-the
substantive outcomes, mediators are not seen as ensurers that agreements re-
sulting from mediation satisfy the preferences of any participant or that the
agreement; as a.whole, parallels what a court would award. The tradeoffs be-
tween issues and preferences in settlement of a family dispute are.too com-
plex, and most substantive family law standards too discretionary, to allow
for such.routine second guessing of mediated settlements.

What Model Standards can do, however, is provide assurances to the pub-
lic and tHe legal community that the family mediation profession is willing to
assume responsibility for ensuring fundamental fairness in facilitated negoti-
ations. While preserving the mediator’s.role as an impartial oné, the. Model
Standards codify good practices in'mediation that make it less likely (though,
of course, not impossible) for unscrupulqus participants to take.advantage of
the mediation process.

MEDIATION AND THE BEST INTERESTS OF CHILDREN

There is no longer much debate that prolonged parental conflict arising
from divorce or separation can seriously damage children emotionally, edu-
cationally, and economically (Schepard, 1998; Stern et als, 2000). A major in-
novation of the Model Standards is that they impose an obligation on the me-
diator to “assist participants in“determining how to promote the best
interests of children” caught in the middle of such family conflict (Standard
VIII, p. 538, this volume).

The mediation process generally provides the best interests of children
because it emphasizes self-determination and voluntary agreements and
helps patents.manage their conflicts responsibly (Schepard, 1985). Most chil:
dren benefit from having a continuing relationship with both parents after
divorce or separation if it is safe for them to do so; mediation is perhaps the

e
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best dispute resolution process available to help parents achieve that goal
through self-determined agreements.

The Model Standards provide concrete suggestions for how mediators
can help parents best utilize mediation to promote the best interests of chil-
dren. However, they do not endorse any particular kind of postdivorce or
separation parenting plans (e.g., joint custody, sole custody, or some varia-
tion). That decision is for the parents to make with the help of the mediator
and their advisors.

Thus, the Model Standards suggest that the mediator encourage parents
to obtain information about child development and any pertinent commu-
nity resources to help their children through the difficuities of family reorga-
nization. The Model Standards also suggest that parenting plans resulting
from mediation contain appropriate levels of detail in provisions regarding
children’s residence and decision-making responsibilities rather than leave
parents guessing about matters likely to result in later conflict. It is suggested
that the participants address the need to revise 2 parenting plan over time, as
their children’s developmental needs change, and to create a process now to
resolve future disputes (Standard VIIIA[1-5], pp- 538-539, this volume).

Other provisions of the Model Standards address questions of whether
and how the children should participate in the mediation process. The Model
Standards do not definitively answer these sensitive questions, instead leaving
them for determination by parents in consultation with the mediator. They
reinforce parental authority by stating that, except in extraordinary circum-
stances, children should not participate in the mediation unless both parents
and the court-appointed representative of the child(ren) consent (Standard
VIIID, p. 539, this volume). The Model Standards also indicate that the media-
tor should inform the parents about the full range of options available for
how children might participate (e.g., direct participation in 2 mediation, an
interview with a mental health professional or the mediator, a videotaped
statement) and the costs and benefits of each (Standard VIIIE, p. 539, this
volume). :

One of the most difficult questions in drafting the Model Standards was
to define the relationship between the mediation process and the representa-
tive of the children. Many states do not require representatives to be ap-
pointed for children in all disputes. In some states, nonlawyers can Serve as
children’s representatives, and their obligations of confidentiality to the
child are somewhat undefined. In many states, furthermore, lawyers for chil-
dren in child custody disputes have ambiguous roles. They may represent a
child’s best interests (and thus have no obligations of confidentiality to the
child) or may serve as a traditional advocate for the preferences of the child
(with confidentiality obligations to the child).

In light of this complexity and confusion about the role of child’s rep-
resentative, the Model Standards do not take a position on whether the repre-
sentative must be included in the mediation process. The document simply
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imposes an obligation on the mediator to inform a child’s representative of
the mediation: If the representative of the child chooses to participate in the
mediation, the Model Standards also impose an obligatién.on the mediator to
discuss‘the effect of the representative’s participation .on the confidentiality
of the progess with the participants. If agreements result, the mediator
should provide the child’s representative with them, insofaf as théy rélate to
the child (Standard VIIIG; p. 539, -this:volume). ‘g
€

DOMESTIC ABUSE, CHILD ABUSE AND NEGLECT, AND FAMILY MEDIATION

Another major innovation of the Model Standards is the concrete guidance
provided for family mediators who confront domestic abuse and child abuse
and neglect in their practices. Abuse of a participant and danger to children
significantly challenge themediator to shape the process in a way that pro-
motes safety (Hart, 1990; Treuthardt, 1996).

The Model Standards do not require any victim of violence or abuse to
enter into mediation. Indeed, they define “domestic abuse” more broadly
than physical violence—the typical legal definition of domestic violence—to
include “issues of control and intimidation” (Standard XA, p. 540, this vol-
ume) and explicitly acknowledge that “[sJome cases dré not suitable for medi-
ation because of safety, control, or intimidation 1ssues” (Standard XC, p. 540,
this volume). The Model Standards do require the medlath to adapt a four-
part approach to the problem of family violence: training, screening,
assuring safety, and reporting.

First, the Model Standards require mediators to have special training in
recognizing and addressing domestic violence and child abuse and neglect
before undertaking any mediation in which those elements'may be present
(Standards ITA[2], IXB, and XA, pp. 535, 539, and 540, respectively, this vol-
ume). The family mediation community has thus imposed upon itself a
higher obligation to understand and cope with family vidlence than the orga-
nized bar or the family court judiciary. Although both have recogdized that
training .in family mediationis desirable, neither has imposed a specific
obligation on its membership to receive training-in that area.

Second;the Model Standards require mediators to make reasonable efforts
to screen for domestic abuse. There are recognized symptoms that character-
ize victims of domestic abuse. This form of abuse is defined as “a pattern of
assaultive and coercive behaviors; including physical, sexual, and psychologi-
cal attacks, as well as economic coercion that adults . . . use against their inti-
mate partners” (Fantuzzo & Mohr, 1999, pp. 21-22). A family and divorce me-
diator should be trained to recognize those synmiptoms and respond with
appropriate safety measures. A mediator is not required, however to follow any
particular method of screening, because the drafters-of the Model Standards
were not aware of any method that has attained-universal validity and could be
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accomplished with reasonable effort by the mediator. Nor do the Mode! Stan-
dards impose an obligation on the mediator to screen a family for child abuse
and neglect—a task that requires a professional with special expertise and
which results from an in-depth evaluation of the family, particularly for sexual
abuse. Children rarely participate personally in mediation sessions (per Stan-
dard VIIID, p. 539, this volume). The drafters felt it was unreasonable to im-
pose a screening obligation for child abuse'and neglect on mediators when
they do not usually have the opportunity to personally observe the physical
and emotional conditions of participants’ children. The Model Standards do re-
quire, however, that if the mediator reasonably believes that child abuse and
neglect exist, he or she must comply with applicable child protection reporting
laws (per Standard IXC, p. 539, this volume).

Third, the Model Standards require mediators to take steps to shape the
mediation process to assure the physical safety of mediation participants. If
domestic abuse exists, the Standards give the mediator a list of possible ways
to assure victim safety during the mediation process including:

1. establishing appropriate security arrangements;

2. holding separate sessions with the participants even without the agreement
of all participants;

8. allowing a friend, representative, advocate, counsel or attorney to attend the
mediation sessions;

4. encouraging the participants to be represented by an attorney, counsel or an

advocate throughott the mediation process;

referring the participants to appropriate community resources;

suspending or terminating the mediation sessions, with appropriate steps to

protect the safety of the participants. (Standard XD[1-6], p. 540, this volume)

o o

The Model Standards do not require the mediator to take any of these alterna-
tive courses of action. Rather, the mediator is required to consider these al-
ternatives, and any other that might be appropriate, to respond to domestic
abuse in a manner that ensures safety. The mediator is also required to facili-
tate the development of parenting plans that “protect the physical safety and
psychological well-being of. [participants] and their children” (Standard XE,
p- 540, this volume).

The Model Standards provide fewer options for a mediator to respond to
a situation where the mediator reasonably believes child abuse or neglect ex-
ists. The mediator, as mentioned above, is obligated to comply with applica-
ble child protection laws. The mediator is also asked to encourage the partic-
ipants to explore appropriate services and to consider suspending or
terminating the mediation process in light of the allegations of child abuse
and neglect (per Standard IXC[1-2], p. 539, this volume).

Finally, as previously discussed, the Model Standards modify the require-
ment of confidentiality in the mediation process in light of the vital public
policy to protect against family violence. They require mediators to inform
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participant$ of any ethically or legally mandated ‘reporting requirements,
such as.the obligation to report child abuse and neglect, before mediation
begins (per Standard VIIB, p. 538, this volume). The Model Standards also re-
quire mediators: to report “a participant’s threat of suicide or violence
against any person to the threatened.person and the appropriate authorities
if the mediator believes such threat is.likely to'be-acted upon” and the disclo:
sure is otherwise permitted by law (pér Standard VIIC, p: 538, this volume).
Finally, mediators should consider suspending or terminatingthe mediation
process if “the safety of a participant or the wellbeing of a child is
threatened” by its continuation (Standard-XIA[1], p. 540, this volume).

CONCLUSION

The Modei Standards are a commitment by the mediation profession to excel-
lence in professional practice to benefit families and ¢hildren. The court sys-
tem, the bar, and the public increasingly recognize that participants in family
disputes benefit from participation in these standards. The mediation pro-
fession’s voluntary adherence to,the Model Standards that it developed itself
will accelerate and strengthen that trend.

APPENDIX 22.1. MODEL STANDARDS OF PRACTICE
FOR FAMILY AND DIVORCE MEDIATION

Overview and Definitions

Family and divorce mediation (“family mediation” or “mediation”) is a process in
which a mediator, an impartial third party, facilitates the resolution of family disputes
by promoting the participants’ voluntary agreement. The family mediator assists com-
munication, encourages understanding and focuses the participants on their individ-
ual and common interests. The family mediator works with the participants’ to
explore options, make decisions and reach their own agreements. -

Family mediation is not a substitute for the need for family members to obtain
independent legal advice or counseling or therapy. Nor is it appropriate for all fami-
lies. However, experience has established that family mediation is a valuable option
for many families because it can:

* increase the self-determination of participants and their ability to'comrhuni-
cate;

¢ promote the best interests of children; and -

* reduce the economic and emotional costs associated with the resolution of
family disputes.
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Effective mediation requires that the family mediator be qualified by training;
experience and temperament; that the’mediator be impartial; that the participants
reach their decisions voluntarily; that their decisidns be based on sufficient factual
data;that the mediator be aware of the impact of culture and diversity; and that the
best interests of children be taken into account. Further, the mediator should also be
prepared to identify families whose history includes domestic abuse’or child abuse.

These Mpdel Standards of Practice for Family and. Divorce Mediation (“Model Stan-
dards”),aim to perform three major functions:

4 4

».t0 serve as a guide for the conduct of family mediators;

¢ to inform the mediating participants of what they can expect; and

* to promote public confidence in mediation as a process for resolving family

disputes.

The Model Standards are aspirational in character. They describe good practices
for family mediators. They are not intended to create legal rules or standards of
liability.

The Model Stdndards include different levels of guidance:’

¢ Use of the term “may” in a Staridard is the lowest strength of guidance and in-
dicates a practice that the family mediator should consider adopting but
which can be deviated from in the exercise of good professional judgment.

¢ Most of the Standards employ the term “should” which indicates that the prac-
tice described in the Standard is highly desirable and should be departed from
only with very'strong reason,.

« The rarer use of the term “shall” in a Standard is a higher level of guidance to
the family mediator, indicating that the mediator should not have discretion
to depart from the practice described.

Standard |

A family mediator shall recognize that mediation is based on the principle of self-determina-
tion by the participants.

A. Self-determination is the fundamental principle of family mediation. The media-
tion process relies upon the ability of participants to make their own voluntary
and informed decisions.

B. The primary role of a family mediator is to assist the participants to gain a better
understanding of their own needs and interests and the needs and interests of
,others and to facilitate agreement among the participants.

C. A family mediator should inform the participants that they may seek information
and advice from a variety of sources during the mediation process.

D. A family mediator shall inform the participants that they may withdraw from
family mediation at any time and are not required to reach an agreement in
mediation.
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E. The family mediator’s commitment shall be to thg participants.and the process.
Pressure from outside of the mediation process shall never inflyence the media-
tor to coerce participants to settle.

Standard Il

A family mediator shall be qualified by education and training to undertake the medigtion.

A. To perform the family mediator’s role, a mediator should:

1. have knowledge of family law;

2. have knowledge of and training in the impact of family conflict on parents,
«<hildren and other participants, including knowledge of <child, deyelopment,
domestic abuse and child abuse and neglect;

3. have education and training specific to the process of mediation;

4. be able to recognize the impact of culture and diversity.

of
B.. Family mediators should provide jnformation to the participants about the medi-
ator’s relevant training, education and expertise.

Standard Il

A family mediator shall facilitate the participants’ understanding of what mediation is and as-
sess their capacity to mediate before the participants reach an agreement to mediate.

A. Before family mediation begins a mediator should provide the participants with
an overview of the process and its purposes,.including:

1. informing the participants that reaching an agreement in family mediation is

« consensual in nature, that a mediator is an impartial facilitator, and that a me-
diator may not-impose or force any settlement on, the parties;

2. distinguishing family mediation from other processes designed to address
family issues and disputes;

3. informing the participants that any agreements reached will be reviewed by
‘the court when. court approval is;required;

4.informing the participants that they may obtain independent advice from at-
torneys, counsel, advocates, accountants, therapists or other professionals
during the nrediation process;

5. advising the participants, in appropriate cases, that'they can seek the advice of
religious figures, elders or other significant. persons in.their community
whose opinions they value;

6. discussing, if applicable, the issue of separate sessions with the participants, a
description of the circumstances'in which the mediator may;meet alone with
any ‘of the participants, or with any third party and the conditions of confi-
dentiality concerning these separatg, segsions;

7. informing the participants that the presence or absence of other persons at a
mediation, .ingluding attorneys, counselors or adypcates, depends on the
agreement of theparticipants and the mediator, unless a statute oy regulation
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otherwise requires or the mediator believes that the presence of another per-
son is requiréd or may be beneficial because of a history or threat of violence
or other serious coercive activity by a participant.

8. describing the obligations of the mediator to maintain the confidentiality of
the mediation process and its results as well as any exceptions to con-
fidentiality;

9. advising the participants of the circumstances under which the mediator may
suspend or terminate the mediation process and that a participant has a right
to suspend or terminate mediation at any time.

B. The participants should sign a written agreement to mediate their dispute and
the terms and conditions thereof within a reasonable time after first consulting
the family mediator.

C. The family mediatdr should be alert to the capacity and willingness of the partici-
pants to mediate before proceeding with the mediation and throughout the pro-
cess. A mediator should not agree to conduct the mediation if the mediator rea-
sonably believes one or more of the participants is unable or unwilling to
participate.

D. Family mediators should not accept a dispute for mediation if they cannot satisfy
the expectations of the participants concerning the timing of the process.

Standard IV

A family mediator shall conduct the mediation process in an impartial manner. A family medi-
ator shall disclose all actual and potential grounds of bias and conflicts of interest reasonably
known to the mediator. The participants shall-be free to retain: the mediator by an informed,
written waiver of the conflict of interest. However, if a bias or conflict of interest clearly im-
pairs a mediator’s impartiality, the mediator shall withdraw regardless 'of the express agree-
ment of the participants.

A. Impartiality means freedom from favoritism ox bias in word, action or appear-
ance, and includes 2 commitment to assist all participants as opposed to any one
individual.

B. Conflict of interest means any relationship between the mediator, any participant
or the subject matter of the dispute, that compromises or appears to compromise
the mediator’s impartiality.

C. A family mediator should not accept a dispute for mediation if the family media-
tor cannot be impartial.

D. A family mediator should identify and disclose potential grounds of bias or con-
flict of interest upon which a mediator’s impartiality might. reasonably be ques-
tioned. Such disclosure should be made prior to the start of a mediation and in
time to allow the participants to select an alternate mediator.

E. A family mediator should resolve all doubts in favor of disclosure. All disclosures
should be made as soon as practical after the mediator becomes aware of the bias
or potential conflict of interest. The duty to disclose is a continuing duty.
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. A family mediator should guard against bias or partiality based on the partici-

pants’ personal characteristics, background or performance at the mediation.

. A family mediator should avoid conflicts of interest in recommending the ser-

vices of other professionals.

. A family mediator shall not use information about participants.obtained in a me-

diation for personal gain or advantage

. A family mediator should withdraw pursuant to Standard IX if the mediator be-

lieves the mediator’s impartiality has been compromised or a conflict of interest
has been identified and has not been waived by the participants.

Standard V

A family mediator shall fully disclose and explain the basis of any compensation, fees and
charges to the participants. :

A.

The participants should be provided with sufficient information about fees at the
outset of mediation to determine if they wish to retain the servicesof the
mediator.

. The participants’ written agreement to mediate their dispute should include a de-

scription of their fee arrangement with the mediator.

. A mediator should not enter into a fee agreement which is contingent upon the

results of the mediation or the amiount of the settlement.

. A mediator should not accept a fee for referral of a matter to another mediator

or to any other person.

. Upon termination of mediation a mediator should return any unearned fee to

the participants.

Standard VI

A family mediator shall structure the mediation process so that the participants make decisions
based on sufficient information and knowledge.

A

The mediator should facilitate full and accurate.disclosure and the acquisition
and development of information during mediation so that the participants can
make informed decisions. This may be accomplished by encouraging participants
to consult appropriate experts.

. Consistent with standards of impartiality and preserving participant self-determi-

nation, a mediator may provide the participants with information that the media-
tor is qualified by training or experience to provide. The mediator shall not
provide therapy or legal ‘advice.

. The mediator should recommend that the participants obtain independent legal

representation before concluding an agreement.

. If the participants so desire, the mediator should allow attorneys, counsel or ad-

vocates for the participants to be present at<the mediation sessions.

. With the agreement of the participants, the mediator may document the partici-

pants’ resolution of their dispute. The mediator should inform the partitipants that
any agreement should be reviewed by an independent attorney before it is signed.
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Standard Vil

A family mediator shalb-maintain the confidentiality of all information acquired in the media-
tion process, unless the mediator is permitted or required to reveal the information by law or
agreement of the participants.

"

As The mediator should discuss the participants’ expectations of confidentiality
with them prior to undertaking the mediation: The written agreement to medi-
ate should include provisions concerning confidentiality.

B. Prior to undertaking the mediation the mediator should inform the participants
of the limitations of confidentiality such as statutory, judicially or ethically
mandated reporting.

C. The mediator shall disclose a participant’s threat of suicide or violence against
any person to the threatened person and the appropriate authorities if the medi-
ator believes such threat is likely to be acted upon as permitted by law.

D. If the mediator holds private sessions with a participant, the obligations of confi-
dentiality concerning those sessions should be discussed and agreed upon prior
to the sessions.

E. If subpoenaed or otherwise.noticed to testify or to produce documents the medi-
ator should inform thé participants immediately: The mediator ‘should not testify
or provide documents in response to a subpoena without an order of the court if
the mediator reasonably believes doing so would violate -an obligation of
confidentiality to the participants.

Standard VIli

A family mediator shall assist participants in determining how to promote the best interests of
children.

A. The mediator should encourage the participants to explore the range of options
available for separation or post divorce parenting drrangements and their respec-
tive costs and benefits. Referral to a specialist in child development may be ap-
propriate for these .purposes. The topics for-discussion may include, samong
others:

1. information about community resources and programs that can help the par-
ticipants and their children cope with the consequences of family reorganiza-
tion and .familyviolence;

2. problems that continuing conflict creates for children’s development and what
steps miight be-taken to ameliorate the effects of conflict on the children;

3. development of a parenting plan that covers the children’s physical residence
and decision-making responsibilities for the children, with appropriate levels
of detail as agreed to by the participants;

4. the possible need.to revise parehting plans as the developmental néeds of the
children evolve over time; and
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5. encouragement to the participafits to develop appropriate dispute resolution
mechanisms to facilitate future revisions of the parenting plan.

B. The mediator should be sensitive to the impact of culture and religion on
parenting philosophy and other decisions.

C. The mediator shall inform any court-appointed representative for the children of
the mediation. If a representative..for the children participates, the mediator
should, at the outset, discuss the effect of that participation on the mediation
process.and the confidentiality of the mediation-with the participants. Whether
the representative of the children participates or not, the mediator shall: provide
the representative with the resulting agreements insofar as they relate to the
children.

D. Except in extraordinary circumstances, the children should not participate in the
mediation process without the consent of both parents and the children’s court-
appointed representative.

E. Prior: to including the children inthe mediation process, the mediator should
consult with the parents and the children’s court-appointed representative about
whether the children should participate in the mediation process and the.form of
that participation.

F. The mediator should inform all concerned about the available options for the
children’s participation (which may include personal participation, an interview
with a mental health professional, or the mediator reporting to the parents, or a
videotape statement) and discuss the costs and benefits of each with the
participants.

Standard IX '
A family mediator shall recognize a family situation involving child abuse or neglect and take
appropriate steps to shape the mediation process accordingly.

A. As used in these Standards, child abuse or neglect is defined by applicable state
law.

B. A mediator shall not undertake a mediation in which the family situation has
been assessed to involve child abuse or neglect without appropriate and adequate
training.

C. If the mediator has reasonable grounds to believe that a child of the participants
is abused or neglected within the meaning of the jurisdiction’s child abuse and
neglect laws, the mediator shall comply.with applicable child -protection laws.

1. The mediator should encourage'the participants to explore appropriate ser-
vices for the family.

2. The mediator should consider the appropriateness of suspending or terminat-
ing the mediation process in light of the allegations.

Standard X

A family mediator shall recognize a family situation involving domestic abuse and take appro-
priate steps to shape the mediation process accordingly.



940 DEVELOPING THE PROFESSION

A. As used in these Standards, domestic abuse includes domestic violence as de-
fined by applicable state law and issues of control and intimidation.

B. A mediator.shall not undertake a ‘'mediation in which the family situation has
been assessed to involve domestic abuse without appropriate and adequate
training.

C. Some cases are not suitable for mediation because of safety, control or intimida-
tion issues. A mediator should make a reasonable effort to screen for the exis-
tence of domestic abuse prior to entering’into an agreement to mediate. The me-
diator should continue to assess for domestic abuse throughout the mediation
process.

D. If domestic abuse appears to be present the mediator shall consider taking mea-
sures to insure the safety of participants.and the mediator including, among
others:

1. establishing appropriate security arrangements;

2. holding separate sessions with the participants even without the agreement of
all participants;

3. allowing a friend, representative, advocate, counsel or attorney to attend the
mediation sessions;

4. encouraging the participants to be represented by an attorney, counsel or an
advocate throughout the mediation process;

5. referring the participants to appropriate community resources;

6. suspending or terminating the mediation sessions, with appropriate steps to
protect the safety of the participants.

E. The mediator should facilitate the participants’ formulation of parenting plans
that protect the physical safety and psychological well-being of themselves and
their children.

Standard X!

A family:mediator shall suspend or terminate the mediation process when the mediator reason-
ably believes that a participant is unable to effectively participate or for other compelling rea-
sons.
i
A. Circumstances under which a mediator should consider suspending or terminat-
ing the mediation, may include, among others:
1. the safety of a participant or well-being of a child is threatened;
2. a participant has or is threatening to abduct a child;
3. a participant is unable to participate due to the influence of drugs, alcohol, or
physical or mental condition;
4. the participants are about to enter into an agreement that the mediator rea-
sonably believes to be unconscionable;
5. a participant is using the mediation to further illegal conduct;
. a participant is using the mediation process to gain an unfair advantage;
7. if the mediator-believes the mediator’s impartiality has been compromised in
accordance with Standard IV.

(=2
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If the mediator,ddes suspend or terminate the mediation,, the mediator should
s take all reasonable steps to minimize prejudice or inconvenience to the partici-
pants which may,result.

ndard Xl

A family mediator shall be truthful in the advertisement gnd solicitation Sfor medigtion.

A.

B.

Sta

Mediators should refrain from promises and guarantees of results. A mediator
should not advertise statistical settlement data or settlement rates.

Mediators should accurately represent their qualifications. In an advertisement
or other communication, a mediator may make reference to meeting state, na-
tional, or private organizational qualifications only if the entity referred to has a
procedure fof quaififying mediators and the mediator has been duly granted the
requisiteys(atus.

ndard Xili i

A family mediator shall acquire and maintain professional competence in mediation.

A. Mediators should continuously improve their professional skills and abilities by,

B.

C.

among other activities, participating in relevant continuing education programs
and should regularly engage in self-assessment.

Mediators should participate in programs of peer consultation and should help
train and mentor the work of less expenenced mediators.

Mediators should continuously strive to understand the impact of culture and, di
versity.on the mediator’s practice. :

Appendix: Special Pollcy Considerations for State Regulation of Family Mediators
and Court Affiliated Programs

The Model Standards recognize the National Standards for Court Coniected Dzspute Reso-
lution Programs (1992). There are also state and local regulations govermng such pro-

8T

ams and family mediators. The following principles of organization and practice,

however, are especially important for regulation of mediators and court-connected
family mediation programs. They are worthy of separate mention.

A. Individual states or local courts should set standards and qualifications for family

mediators including procedures for evaluations and handling grievances against
mediators. In developing these standards;and qualifications, regulators should
consult withi appropriate professional groups, including professional associations
of family mediators.

B. When family mediators are appointed by a court or other institution, the appoint-

ing agency should make reasonable efforts to insure that each mediator is quali-
fied for the appointment. If a list of fémily mediators qualified for court appoint
ment exists, the requirements for .being included on the list should be made
public and available to all interested persons.
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C. Confidentiality should not be construed to limit or prohibit the effective moni-
toring, research, evaluation or monitoring of mediation programs by responsible
individuals or academic institutions provided that no identifying information
about any person involved in the mediation is disclosed without their prior writ-
ten consent. Under appropriate circumstances, researchers may be permitted to
obtain access to statistical data and, with the permission of the participants, to in-
dividual case files, observations of live mediations, and interviews with
participants.
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NOTES

1. The National Council of Dispute Resolution Organization is an umbrella organiza-
tion that includes the Academy of Family Mediators, the American Bar Association Sec-
tion of Dispute Resolution, AFCC, Conflict Resolution Education Network, the National
Association for Community Mediation, the National Conference on Peacémaking and
Conflict Resolution, and the Society of Professionals in Dispute Resolution.

2. Uniform Mediation Act (May 4, 2001 Draft). More information about the Uniform
Mediation Act can be obtained at www.pon.harvard. edu/guests/uma.

3. Uniform Mediation Act, section 2(1), working note on importance of candor (May 4,
2001 draft).

4. Uniform Mediation Act, working note on subsections 7(2)(3) and 7(a)5) (May 4,
2001 draft).
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