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Why Do Brady Violations Happen? Cognitive Bias and Beyond
By Ellen Yaroshefsky

Stop. Do you need to read another article that begins with, “Despite its fifty year history, the
Brady promise remains unfulfilled”? You know that. You know the law. You know that the
actual practice is far afield from what Justice Brennan might have envisioned in the noble pursuit
of fairness in Brady v. Maryland.

Problems Persist

You are cynical about the ongoing debate about prosecutors and Brady. Despite this decade’s
highly publicized reversals for failures to disclose Brady information in both state and federal
courts, and despite federal and state judges’ pointed criticism of prosecutors, the problems
persist.> Maybe there was incremental change in federal cases, with new training and revised
policies at the Department of Justice after Judge Sullivan said in United States v. Stevens, “In
nearly 25 years on the bench, I’ve never seen anything approaching the mishandling and
misconduct that I’ve seen in this case.”® If there has been change, you think it has not made that
much difference.

You compare state and federal criminal justice systems to the civil system in which there is
robust discovery. You ask why the quest for financial justice to remedy a perceived wrong offers
more due process and fairness than the criminal justice system, which may imprison — or
perhaps execute — someone accused of a crime.

You also believe that a prosecutor who intentionally fails to disclose a key piece of information
rarely will be disciplined or sanctioned.* In fact, you believe that he or she will be rewarded
within the prosecutor’s office for securing a conviction, and that no one may ever know—or will
look the other way—if key information was not disclosed. In the rare cases in which a
disciplinary authority becomes involved, you think that the local DA will defend the line
prosecutor for her conduct.®> Go figure. You believe that the prosecutor’s “minister of justice”
role is just words in the trenches. Nothing changes.

When asked, “Why does it happen?”” you have ready answers. Ben Gershman, former prosecutor
turned academic, long ago made it simple: “because it works.”® It works to secure convictions,
there are no effective sanctions, and the culture supports the practices.

“But what about the law?”” Surely, most prosecutors will follow the law? You begin to explain
that the law is not so clear in most jurisdictions and that, in any event, it is about power.
Prosecutors do not have to disclose information because they control legislatures that pass laws
that limit their disclosure obligations and, even where codified, prosecutors read the obligations
very narrowly. Furthermore, judges do not enforce these obligations. Perhaps this is because, in
many jurisdictions, prosecutors indirectly control the judges, who are mostly former prosecutors,
and even where not, are concerned about newspaper articles calling them “soft on crime” for
enforcing due process obligations.



You know that defense attorneys and prosecutors do not agree as to whether disclosure problems
are endemic or episodic. Overwhelmingly, prosecutors believe that intentional misconduct is
highly unusual. Scores of defense lawyer accounts of intentional Brady failures are met with the
prosecutorial claim that these are overblown accounts by biased defense lawyers and, in any
event, these cases are a mere fraction of the thousands handled each year by the prosecutor’s
office. In other words, there is no systemic issue but only “rare cases of intentional misconduct”
by a few “rogue prosecutors.”

So what else is there to say about the cause of disclosure failures 50 years after Brady?

Perhaps you think there is little more to know about prosecutorial disclosure practices, but I hope
that you will indulge a slightly different view — offered from the perspective of interviewing
state prosecutors in jurisdictions around the country.

Influences on Disclosure Practices

In 2010, my office interviewed 35 current and former state prosecutors who worked in seven
offices located in the Northeast, Southeast and Midwest of the United States.” In each office we
talked to the chief prosecutor or another high-level member of the office; a supervisor with five
to ten years’ experience; a training coordinator; and other prosecutors with one to three years’
experience.

The size of the offices, and the communities they served, varied greatly. The smallest office had
only three prosecutors, while the largest had over 500 prosecutors and a total staff of over 1,200.
The communities served ranged from fewer than 50,000 to over two million individuals. All
prosecutors had heavy caseloads. In urban districts, one prosecutor may handle approximately
60-80 felonies cases per year and another may handle hundreds of misdemeanor cases. Although
this was not a large or random sample, it offered a reasonably varied perspective on prosecutors’
offices around the county. We obtained limited information from judges and former prosecutors
in these jurisdictions, but most of our conclusions are drawn from interviews with prosecutors,
prior studies, and related materials.® It is difficult to conduct studies of prosecutors’ decision
making, and any conclusions necessarily reflect the inherent bias of results based upon self-
reporting.

Cognitive Bias

Despite limited research, it is likely that prosecutors’ violations of their disclosure obligations are
most often the result of negligence, cognitive bias, or mistakes. High caseloads and
underfunding, notably in large urban jurisdictions, create an environment with insufficient
documentation of witness statements, failure to follow up on police evidence, and lack of
attention to items of evidentiary value. Police agencies may not comply with the most diligent
prosecutor in producing information. Discretion may be driven less by carefully considered
ethical judgments than by time constraints preventing careful file review. We rarely found formal
or informal retrospective reviews of disclosure decisions, such as spot-checking case files to
determine compliance with disclosure requirements, random audits of entire case files, or



evaluation of the reasons for disclosure failures where courts determined that there were Brady
violations.®

Cognitive bias is a well-known cause of prosecutors’ failure to disclose information.

It is a universal, human phenomenon that does not refer to “deliberate malfeasance, a negative
character trait, or ‘bad cop’ behavior ... and it is largely a unconscious process and cannot be
overcome by force of will, good intentions, or even training. Knowing that bias exists can be
helpful in preventing it, but it is subtle and pervasive, and so knowledge alone is no real
defense.”'! Confirmation bias, an aspect of cognitive bias, “suggests a natural tendency to review
the reports, not for exculpatory evidence that might disconfirm the tested hypothesis, but instead
for inculpatory, confirming evidence.”*? Some prosecutors, convinced of their theory of guilt,
cannot perceive an alternative theory of how information could be used by the defense. Defense
lawyers say, “They are thinking like prosecutors, not recognizing how the defense lawyer may
use the evidence at trial.” As District Judge Paul Friedman reflects, “[m]ost prosecutors are
neither neutral (nor should they be) nor prescient.”

None of this, of course, excuses lapses due to negligence. Nor does it begin to confront cases
involving a prosecutor’s intentional or knowing failure to produce required information. But an
understanding of the causes may lead to proposals for systemic reform.

Office Policies

Our interviews explored how prosecutors made decisions about disclosure of information.** We
looked at a wide range of factors from individual personality differences, to office policies,
office culture, and leadership. We looked at recruitment, training, and accountability. We tried to
find out the extent to which disclosure decisions are guided by and based upon law, rules and
ethics provisions, office policies, leadership, and office culture, and how much is based upon the
individual’s ethical or moral values beyond those imposed by existing laws, policies, or office
culture.

We learned that the primary influence on pretrial disclosure practices is less the law itself, but a
combination of office culture and policy, and the prosecutors’ own professional values.™

The law, of course, provides the baseline for decision making but it is often ill-defined and
subject to dispute even within the same office. Constitutional law, rules of criminal procedure
and statutes, and rules of professional conduct are well known to readers of The Champion.
Federal constitutional standards, after the Supreme Court decision in Brady v. Maryland, require
all prosecutors to disclose, in a timely fashion, evidence that is “material” to guilt or punishment,
including impeachment information.® This constitutional minimum standard is supplemented by
state court rules and statutes that may call for the disclosure of specified documents, physical
items and other information. Unlike in the federal system, where prosecutors need not list their
witnesses prior to trial, prosecutors in many states must make prompt and full disclosure of the
names and statements of witnesses.



We found that prosecutors were well versed in state statutory requirements and case law
requiring proof of “materiality” to reverse a conviction — that is, a reasonable probability that
the outcome would have been different had the information been disclosed.!” However,
prosecutors often reflexively used this appellate standard of materiality to define their pretrial
obligation, even when that was not the law in the individual jurisdiction. To complicate matters,
there was often no office directive or policy on the materiality issue even when the law was not
clear. The policy in many offices was espoused as “when in doubt, disclose,” but this did not
reflect the fundamental question of whether the appellate “materiality” standard was the baseline
for pretrial disclosure.’® When in doubt about what? Whether failure to disclose will result in
reversal? Whether the information was significant to the defense? The policy in practice was
unclear.

There was also wide disparity about the timing of necessary disclosure in narrow compliance
jurisdictions. Many courts require prosecutors to disclose information well in advance of trial.®
Others do not require production until the eve of trial or, in the case of information useful to
impeach prosecution witnesses, after the relevant witness testifies on direct examination. We
found that these determinations were primarily in the hands of the line assistant prosecutors.?° In
tough cases, some prosecutors wait until the last minute to disclose. As one prosecutor said, “Did
he do it or not? If he did, why should I help the defense win its case by turning over information
to discredit my witness before I have to? Lives of victims can hang in the balance.” Timing of
disclosure often depended on the nature of the case. In white collar cases, disclosure was made
earlier and more extensively. And trust of the defense lawyer was a factor. Where the prosecutor
had a good relationship with the adversary and had discretion, they reported that disclosure was
forthcoming.

Few prosecutors said that they were guided by Rule of Professional Conduct 3.8, which imposes
obligations beyond constitutional and statutory ones.?* An ABA advisory opinion interpreted
Rule 3.8 as requiring Brady disclosure prior to the entry of a guilty plea, and disclosure of
broader categories of information than required by constitutional law. It also required disclosure
regardless of materiality to the outcome of the case.?? State courts do not necessarily agree with
the ABA analysis and few prosecutors were aware of the opinion.?3

Liberal Disclosure, Narrow Compliance

Because the law leaves substantial room for interpretation, office policy and culture was of
utmost significance. Some offices had a policy calling for liberal disclosure, which limits the
need for line prosecutors to make hard legal judgments. Indeed, some disclosure practices such
as those in Ohio and North Carolina are controlled by statutory versions of “open-file
discovery.” The statutory requirements are so expansive as to call for production of virtually the
entire prosecution file. Other offices were “narrow compliance jurisdictions” — that is, they
require prosecutors to produce only the minimal legal requirements, or left it to individual
prosecutors to decide for themselves whether to disclose more than the law requires.

Many offices had some version of an “open-file” policy, but their definitions varied
considerably. One office might invite defense counsel to view all information gathered in a case,
while another office may simply give the defense substantial, but not total, access to its files.



However, all “open-file” policies had significantly broader disclosure than was legally required.
This definition is typical of such practices: “We turn over everything to the defense as soon as
possible including all investigative reports, all reports from experts and labs, grand jury
testimony, the defendant’s criminal history, and anything else we have that would not be our
own work product.” One office had a system in which the police provided the prosecution with
two copies of every document for review and disclosure to the defense as soon as practicable —
often at arraignment. All open-file systems had exceptions to disclosure where there were
witness safety or similar concerns. One jurisdiction’s open-file policy excluded all homicides
and most sex crimes because of the large number of such cases in which witness safety is an
issue.

In open-file and other robust disclosure jurisdictions, defense lawyers report that, in general, the
prosecutors are “highly ethical and very competitive in trial. ... In big cases we get information
months before trial. The police department brings the file to the prosecutor’s office and we
review it. Often we find information that the DA has not seen. ... There are rare prosecutors in
that office who do not turn over information until the last minute to obtain an advantage, but that
is the exception not the rule.”

By contrast, in narrow compliance jurisdictions, it is far more significant how the particular
prosecutor interprets the law. Some prosecutors in these jurisdictions might err on the side of
disclosure by reading the law liberally, but that is not generally the practice. The narrow
compliance policy tends to influence both the culture of the office and the attitudes of individual
prosecutors, who perceive themselves as participants in a highly adversarial, often
noncooperative process. This seemed to be true even in jurisdictions where prosecutors knew
that they had discretion to disclose more information than legally required. A former prosecutor
in a narrow compliance jurisdiction said, “There was no intentional hiding of information or
malicious acts. We did what the law said and nothing more. ... I used to be a jerk and held onto
material until trial was actually starting. | held onto material until the last moment. We did no
favors for the defense. ... Unless you have an open-file policy, the adversarial dynamic will
influence prosecutors.”?*

Whether in robust or narrow compliance jurisdictions, we found that office policies adopted and
promoted by the chief prosecutor or supervisory prosecutors were a significant factor in shaping
prosecutors’ disclosure practices. If taken seriously, those become the “law” of the particular
office. For example, in one office with an open-file policy, a laudatory story about a prosecutor’s
compliance with the policy to the office’s strategic disadvantage had entered office lore: several
different prosecutors recounted it independently.

Conversely, informal understandings that become the office culture may subvert the policies.
Several former prosecutors and judges identified an office in which prosecutors are told to
comply with the law and “if in doubt, disclose,” but actual practice differs. One former
prosecutor explained, “What we learned in training is not what happened in practice. We were
told that if it was debatable you should turn it over. In practice, supervisors would not tell you
not to turn it over, but there was pressure and you were carefully scrutinized if you did not hold
on until the bitter end with discovery.”



In one office with a narrow compliance policy and the training caveat “when in doubt disclose,”
prosecutors did not disclose information that a robbery victim was intoxicated at the time of
making the identification. The theory for nondisclosure was that it “has nothing to do with
whether the defendant committed the crime.” Prosecutors in this jurisdiction appear to “resist
disclosure of [evidence relating to an] investigation of law enforcement officers as a matter of
course without looking to determine whether those police internal investigations contain
exculpatory evidence. Prosecutors learned from peers or supervisors that the accepted practice is
not to make those disclosures, and these lawyers did not seem to make decisions on their own
about what the law might require.

A judge in a narrow compliance jurisdiction said that its prosecutors “resist disclosure as a
matter of course,” and that they justified such conduct by questionably narrow interpretations of
law. For example, that office interpreted appellate decisions in which failure to disclose certain
evidence was deemed harmless error as authority for the proposition that this type of evidence
generally need not be disclosed pretrial. Prosecutors in that jurisdiction also withheld arguably
exculpatory evidence on the dubious ground that the evidence did not in itself prove the
defendant’s innocence.

We found that other factors such as leadership, public opinion, external accountability
mechanisms and judicial oversight mattered less in disclosure decision making. Leadership was
important but hardly dispositive. The chief prosecutor set the tone in the office, but unless his or
her policies were translated through supervision, training, accountability and informal practices,
even excellent disclosure policies were not followed.? Nor did public opinion appear to have a
significant impact upon disclosure policies of the chief prosecutor, and certainly not on the
conduct of junior prosecutors.?®

Professional Sanctions

Prosecutors were highly unlikely to be influenced by concern about criminal or civil liability or
professional discipline for noncompliance with disclosure obligations. Criminal liability is not a
meaningful risk for prosecutors and there is effectively no civil liability. Prosecutors have
absolute immunity for trial conduct as well as for administrative activities in the areas of
“training, supervision, or information system management.”?’ It is also extremely difficult to
hold district attorney offices civilly liable for inadequate disclosure obligation policies and
practices.?® Moreover, disciplinary authorities have been reluctant to examine alleged
prosecutorial ethical violations.?® As one prosecutor acknowledged, “It’s not a fear of being
called into question later on that dictates behavior because prosecutors do not tend to get
punished anyway.”

In rare situations, judges impose professional sanctions, exclude evidence, or dismiss indictments
for violations of disclosure obligations. However, the supposed “stigma of appellate reversal” for
failure to disclose Brady information does not appear to be much of a factor in most prosecutors’
discretionary decision making. Most cases result in guilty pleas. In the small percentage of cases
that go to trial, the chances of appellate reversal for disclosure violations are slim, and even in
those cases courts do not typically name the prosecutors who were to blame.



Local judges have some impact on prosecutors’ disclosure practices, most commonly through
questions or comments that express disapproval. In jurisdictions where the court exercises some
authority over the discovery process — either informally or pursuant to court rules —
prosecutors appear to be more diligent in complying with their obligations in “grey areas.” One
prosecutor complained that a particular judge believes “discovery is whatever the defendant
wants.” As a result, prosecutors from this office rarely fight discovery motions and review their
cases to ensure that they are complying with the judge’s perception of the law: “We would rather
give the defense everything than face the wrath of this particular judge.” However, most judges
tend to be “hands off.” Another judge said that the judiciary was partly responsible for
prosecutorial failure to disclose exculpatory evidence because of the court’s inattention to
discovery issues.

None of the offices we interviewed have mechanisms in place to reward good disclosure
practices and some have a culture that affirmatively discourages good disclosure practices. In
offices that emphasize prosecutors’ win-loss records and measure individual performance by
conviction rates, the concept that a prosecutor’s “success means more than winning” is less
likely to be translated into practice.®® As one former prosecutor explained, “The trial atmosphere
is that you’re there to win and have to win. That was really pushed, not a spoken rule but there
was that pressure. You got it from the supervisor, his boss, and those around you. It’s celebrated
when you win.”®! In such offices, cohesion is valued and the office may consciously or
unconsciously tolerate disclosure violations for fear of undermining morale.?

And certainly, different prosecutors in an office often make different disclosure decisions in
similar situations. Prosecutors who seek to cultivate a professional reputation for fairness or
reasonableness may be more forthcoming than prosecutors who place a higher value on securing
convictions or who seek a reputation for toughness. Disclosure decisions may also be affected by
the extent of the prosecutor’s self-confidence and experience: Those with more confidence in
their ability at trial may make disclosure in cases where less self-confident prosecutors will
believe it is advantageous to withhold or delay disclosure of information. “These lawyers are
more confident, they have been ‘burned by experience’ and if there are bad facts, they would
rather turn them over early. Experienced prosecutors can deal with discrepancies in information.”
But this is not invariably true. Experience may also translate into “playing discovery games.”
One younger prosecutor made the following observation about some highly experienced
prosecutors: “They are not in it for the money and they don’t have room to move up in the office.
They are tired and burned out. Some are lazy. All they have to hang onto is their power and they
take out their frustration on the system.”

Some prosecutors thought their colleagues were unwilling to make liberal pretrial disclosure
because they were being “overly paranoid and a little too competitive”; “too much of an
advocate”; being “trial jocks” and “well intentioned” but too “strongly believ[ing] in the
defendant’s guilt.” In one office, “there are committed ideologues particularly in sex offenses
and child pornography cases” who will not disclose any information unless forced to do so by the
court. Conversely, many prosecutors have a “deeper commitment to the values that support

disclosure.”®?



These comments about individuals and their effect upon discovery decisions were made by
prosecutors in narrow compliance jurisdictions. In those jurisdictions, the combination of office
policy and culture as well as these individual differences led to disparate disclosure practices that
often appeared to be unpredictable and sometimes legally questionable.

Conclusion

These interviews and existing literature reinforce the view that fairness and efficiency in the
criminal justice system is best achieved through full open-file discovery statutes or other robust
disclosure policies and practices. The few studies in existence demonstrate that open-file
discovery statutes such as that in North Carolina promote more reliable adjudications, cost
savings, and increased confidence in the criminal justice system.3* Certainly increased attention
to training, supervision, and accountability within prosecutors’ offices is essential, but it is likely
that the most significant change that will move toward the systemic fairness contemplated 50
years ago by Brady v. Maryland is statutory open-file discovery.
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