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HOFSTRA IAW REVIEW
Volume 29, No. 3 Spring 2001

ALL'S O.K. BETWEEN CONSENTING ADULTS:
ENLIGHTENED RULE ON PRIVACY, OBSCENE

RULE ON ETHICS

Lawrence J. Fox:*

I. INTRODUCTION

We are blessed to live in "interesting times." Those of us who have
labored long in the ethics vineyard have observed with surprise as the
issues relating to the professional responsibility of lawyers have evolved
from topics which were addressed, if at all, at mandatory continuing
legal education seminars to fulfill some "damn" state supreme court's

* Partner, Drinker Biddle & Reath; Adjunct Professor, University of Pennsylvania Law
School. B.A., LL.B., University of Pennsylvania.

This Article was written to reflect the contents of the Lichtenstein Lecture %hich I was
honored to deliver on October 18, 2000, at Hofstra University School of Law. Before delivering
the substance of the speech. I had the privilege of recognizing both John Dewitt Gregory. the
Sidney and Walter Siben Distinguished Professor of Family Law, at Hofstra University School of
Law, who was my first "boss" at Community Action for Legal Services, and the remarkable ethics
"tag team" at the Hofstra University School of Law, which includes Professors Monre H.
Freedman, a Howard Lichtenstein Distinguished Professor of Legal Ethics, and Roy D. Simon, Jr.,
who have made the Hofstra Institute for the Study of Legal Ethics a leading force in the
professional responsibility world by sponsoring symposia and publications that have shaped the
debate in the profession for years. I particularly noted the extraordinary lifetime of work by
Professor Freedman, who has been a beacon for all of us who believe our ethical values are not
something to be compromised because of discomfort, expediency, or the eroding forces of the
marketplace. I dedicate this Article to Professors Freedman, Simon. and Gregory. three of my
professional heroes. Hofstra University School of Law is blessed to have all three and to share
their talents with the rest of our legal professional world.
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HOFSTRA LAW REVIEW

ethics education requirement,' until today, when, not only has the law
governing lawyers been the subject of a multi-volume restatement
published in August by the American Law Institute, but also the topic
of great debates in the policy-making bodies of many bar associations,'
articles in the popular press,4 and programs that are attended by lawyers
voluntarily because they are genuinely concerned with where the
profession is going and how their clients will be protected in the future."

1. See, e.g., Fla. Bar R. 6-10 (2001) (mandating five hours of ethics and professionalism
every three years); N.Y. COMP. CODES R. & REGS. tit. 22, § 1500.22(a) (1995-1999) (requiring
attorneys to complete four hours of ethics and professionalism every two years); N.C. ADMIN.
CODE tit. 27, r. ID.1518(a)-(b) (Nov. 2000) (requiring lawyers to complete two hours of ethics
every year plus three consecutive hours of ethics every three years); PA. R. CT. 105 (mandating
continuing legal education in ethics each year for every active lawyer).

2. See RESTATEMENT (THIRD) OFTHE LAW GOVERNING LAWYERS (2000). The Restatement
(Third) of the Law Governing Lawyers' adoption generated its own controversies. Compare
William T. Barker, Lobbying and the American Law Institute: The Example of Insurance Defense,
26 HoFrsRA L. REV. 573, 579, 582, 586-89, 593 (1998) (finding nothing wrong with lawyers
within the American Law Institute influencing the language of section 215 on behalf of the
insurance industry), with Lawrence J. Fox, Leave Your Clients at the Door, 26 HOFSTRA L. REV.
595, 605-12, 614 (1998) (describing in a negative light the group of lawyers within the American
Law Institute who influenced language in section 215 to benefit clients in the insurance industry).

3. Multidisciplinary practice ("MDP") is a current source of debate amongst bar
associations. MDPs are practices that "involve different professionals, such as lawyers,
accountants and engineers, practicing together and sharing fees and control of the enterprise,"
Nicholas J. Zoogman, If Lawyers Practice in MDPs: Anticipate Profound Effects on Malpractice
Insurance Policies, N.Y. L.J., Jan. 8, 2001, at 7. The Philadelphia Bar Association adopted a pro-
MDP resolution. See Jeff Blumenthal, Bar Association Tackles Difficult Issues in 2000, LEGAL
INTELLIGENCER, Dec. 28, 2000, at 1, available at WL, News Library, LEGALNP File. The
Pennsylvania Bar Association rejected a similar proposal. See Jeff Blumenthal, PBA Gives Thumbs
Down to MDP Proposal, LEGAL INTELLIGENCER, May 31, 2000, at S4, available at WL, News
Library, LEGALNP File. The New York Bar Association rejected MDPs, but adopted proposals to
regulate side-by-side arrangements between service providers. See Zoogman, supra. The
opposition of the Ohio Bar Association, the Illinois Bar Association, the New Jersey Bar
Association, and the Florida Bar Association to MDPs formed the basis for the American Bar
Association's ("ABA") rejection of fee-sharing proposals. See id.; see also Wendy Davis, ABA
Delegates Reject MDPs, LEGAL INTELLIGENCER, July 12, 2001, at 1, available at WL, News
Library, LEGALNP File.

4. See, e.g., John Malpas, Are MDPs the Way Forward?, TIMES (London), Nov. 30, 1999,
at 17 (discussing rejection of MDPs by representatives of bar associations throughout Europe)
Catherine Reagor, Bar OKs Mixture of Law, Biz, ARIz. REPUBLIC, May 23, 2000, at DI
(describing approval of MDPs by the State Bar of Arizona). The popular press has also devoted
much attention to the ABA's rejection of MDPs. See, e.g., Stephanie Franken, To MDP or Not to
MDP: The Question Is at the Heart of a Hot Debate in the Legal Profession, PiTr. POST-GAzETE,
Aug, 31, 2000, at Fl; John Malpas, American Bar Votes Down Union, TIMES (London), July 25,
2000, at 17; Dan Margolies, Bar Association Bans Partnerships with Nonlawyer Firms: Individual
States May Still Authorize the Practice, KAN. CrrY STAR, July 18, 2000, at D20; Tunku
Varadarajan, Why Is the ABA Afraid of a Little Competition for Lawyers?, VALL ST. J., July 24,
2000, at A27.

5. See generally Remarks at the ABA Annual Meeting (July 8, 2000) (providing
Presidential Showcase: May It Please the Court, I am from Arthur Price & Deloitte: MDP's,

[Vol. 29:701
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ALL'S O.K BETWEEN CONSENTING ADULTS

Of course, this attention to ethics is not necessarily an unmixed
blessing. Ethics is au courant today in part because fundamental
principles are under attack, from both within the profession and from
without. This Article addresses yet one more fundamental issue that the
Author is dismayed to predict may well become a centerpiece of the
ethics debate over the next few years.

The discussion begins with what might seem to be a relatively
insignificant matter. A client goes to a major law firm, perhaps one of
the great law firms in Gotham. The client says to the law firm, "I would
love to hire you." The law firm is flattered that the client wants to hire
the it; the firm happily announces, "Yes, we will be glad to do the work
that you have requested. We will send you our standard retention letter."
The client receives the standard retention letter and, unlike the practice
in the past when there was no retention letter,' or only a perfunctory
single-page confirmation of engagement,7 this retention letter is quite
lon--maybe not quite as long as the fine print governing airline
liability for lost luggage, but quite lengthy nonetheless. Buried in it is a
clause which says that the law firm is free to take on any matters against
the client in the future, so long as the matter the law firm is taking on is
not substantially related to the work the law firm is currently
undertaking for the client. In other words, the firm proclaims to the
client, "We are really happy to take you on, but we want you to
understand that what we give with one hand, we take with the other."
The Author has always been shocked by the chutzpah of a law firm
greeting a new client and saying, "We would love to represent you, we
are lawyers, we are professionals, but let us remind you that we have
this little clause buried on page three of our five-page, single-spaced
letter of retention."

Should Trial Lai.ers Care?); Multidisciplinary Practice, What It Is and M~zat It Means to the
Vermont Practitioner, Vermont Bar Association, Young Lawyers Section. Jan. 14, 2000; Pro &
Con: Shwuld the PA Bar Embrace MDP?, PA House of Delegates, Oct. 29, 1999; MDP: Should
In-House Counsel Care?, Corporate Counsel Committee of Business Law Section of the ABA.
San Diego, Oct. 25, 1999; Remarks at the New Jersey State Bar Association Annual Meeting (May
14, 1999) (providing The Challenge of Multidisciplinary Practice: Will It Change the Face of Lm.
Practice?).

6. See generally JAY G. FOONBERG, HOW To START AND BUILD A LA W PRAncrcE 283 (3d
ed. 1991) (stating the previously accepted view against the need for written agreements Ht een
lawyers and clients).

7. See, e.g., id. at 57-58 (providing an example of a short retention form used by lawyers in
the 1970s); KAY OSTBERG, USING A LAWYER ... AND WHAT TO DO IF THINGS GO WVRO: A

STEP-BY-STEP GUIDE 91-98 (rev. ed. 1990) (offering a more recent model of a significantly longer
retention agreement).

2001]
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While the use of such letters should be the source of great
disillusionment, one could always take some comfort that most
assuredly these provisions were unenforceable, not worth the paper on
which they were written.8 This did not mean that some clients would not
be hoodwinked by unsavory lawyers into acquiescing in these
waivers-both at the time of retention, and again when the law firm
relied on the earlier waiver to take on an otherwise conflicting
representation that the client, if asked contemporaneously, would never
have waived. However, the fact that the waiver did not identify the
potentially conflicting representation meant that the consent of the
client at the time the prospective waiver was sought could hardly be
considered informed, a fundamental ethical requirement for any waiver
of a conflict of interest, whether prospective9 or contemporaneous.t"
Thus, at least those clients who were knowledgeable and fortified
enough to challenge these prospective waivers were not injured by
them, except to the extent they had to spend time and money litigating
their validity.

II. PROSPECTIVE WAIVERS

A. Prospective Waivers Under Formal Opinion 372

This significant limitation on the efficacy of prospective waivers
received one of its better expressions in a formal opinion issued by the
American Bar Association ("ABA") Standing Committee on Ethics and
Professional Responsibility ("ABA Committee")." The ABA
Committee began its analysis with a review of the requirements for

8. See ROY D. SIMON, JR. & MURRAY L. SCHWARTZ, LAWYERS AND THE LEGAL
PROFESSION: CASES AND MATERIALS 341-42 (3d ed. 1994) (stating that lawyers cannot rely with
certainty on any written waivers obtained from clients).

9. See, e.g., MODEL RULES OF PROF'L CONDUCr R. 1.7 (2001) (requiring client consent
after consultation before a lawyer may represent a client whose interests are directly adverse to
another client's interests or before representing a client whose "representation ... may be
materially limited by the lawyer's responsibilities to another client").

10. See, e.g., id. (requiring client consent after consultation before a lawyer may represent a
client whose interests are directly adverse to another client's interests or before representing a
client whose "representation ... may be materially limited by the lawyer's responsibilities to
another client").

11. See ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 372 (1993) (providing
that "if [a] waiver is to be effective with respect to a future conflict, it must contemplate that
particular conflict with sufficient clarity so [that] the client's consent can reasonably be viewed as
having been fully informed when it was given"). The Author admits the text characterization Is
self-serving since he was the principal draftsman of this opinion.

[Vol. 29:701
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ALL'S O.K. BETWEEN CONSENTING ADULTS

contemporaneous waivers."2 Noting that contemporaneous waivers may
be primarily sought from present clients because the client being asked
to waive a conflict knows "two important pieces of information: (1) the
subject matter of the adverse representation, and (2) the character of
confidential information that the client has [already] disclosed to the
lawyer in the course of the existing representation,"' 3 the ABA
Committee reminded the profession that client "consent after
consultation"' 4-the requirement found in Rule 1.7 of the Model Rules
of Professional Conduct ("Model Rules") for seeking waivers'!--was
defined in the Terminology Section of the Model Rules as a
"'communication of information reasonably sufficient to permit the
client to appreciate the significance of the matter in question."""

The opinion then recalled two cases that provided "useful guidance
[to the profession] as to what disclosure is necessary to make the
client's consent to a [present] conflict effective."" In Financial General
Bankshares, Inc. v. Metzger," the district court defined "full disclosure"
under Disciplinary Rule 5-105(c) of the ABA Code of Professional
Responsibility as the "affirmative revelation by the attorney of all the
facts, legal implications, possible effects, and other circumstances
relating to the proposed representation. A client's mere knowledge of
the existence of his attorney's other representation does not alone
constitute full disclosure."' 9 Similarly, in Rogers v. Robson, Masters,
Ryan, Brumund & Belom," the Illinois Appellate Court held that full
disclosure for waiver of a present conflict must include "all facts and
circumstances which in the judgment of a lawyer of ordinary skill and
capacity, are necessary to enable his client to make a free and intelligent
decision regarding the representation."'"

Turning then to prospective waivers, the ABA Committee's
opinion addressed the following question: Since informed consent was
also required for these non-contemporaneous waivers, how could that

12. See idL
13. Id.
14. Id
15. See MODEL RULEs OF PROF'L CONDUCr R. 1.7(a)(2) (providing that a la%3cr cannot

represent a client if representation "wiI be directly adverse to another client." unless the client
"consents after consultation").

16. ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 372 (quoting M1el
Rule 1.7).

17. Id.
18. 523 F. Supp. 744 (D.D.C. 1981).
19. Id. at771.
20. 392 N.E.2d 1365 (I1. App. Ct. 1979), aff'd. 407 N.E.2d 47 (Il. 19801.
21. Id at 1371.

20011
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requirement be fulfilled in this circumstance?' The ABA Committee
concluded that a prospective waiver "which did not identify either the
potential opposing party [i.e., the other client for whom the law firm
planned to take on a matter in the future] or at least a class of potentially
conflicting clients" was unlikely to be efficacious."3 But the ABA
Committee did not stop there. It continued:

Even that information might not be enough if the nature of the likely
matter and its potential effect on the client were not also appreciated
by the client at the time the prospective waiver was sought. For
example, a prospective waiver from a client bank allowing its lawyer
to represent future borrowers of the bank could not reasonably be
viewed as permitting the lawyer to bring a lender-liability or a RICO
action against the bank, unless the prospective waiver explicitly
identified such drastic claims.24

The ABA Committee observed:

The closer the lawyer who seeks a prospective waiver can get to
circumstances where not only the actual adverse client but also the
actual potential future dispute are identified, the more likely it will be
that a prospective waiver is consistent with the requirement of the
Model Rules that consent be attended by a consultation that
communicates "information reasonably sufficient to permit the client
to appreciate the significance of the matter in question."'

The ABA Committee then warned that the difficulty of placing a client
in a position in which the client would "be able to recognize the legal
implications and possible effects of the future representation at the time
the [prospective] waiver is signed" only highlighted "the substantial
burden that those seeking enforceable prospective waivers must meet. 26

Finally, the ABA Committee addressed the issue of whether
prospective waivers could ever be viewed as consent to the use of client
confidential information, recognizing at the outset that any waiver of the
latter must be as fully informed as a prospective waiver of a conflict. 7

Since, at the time the prospective waiver is sought, neither the client nor
the lawyer will "have or could have an[y] understanding" of what
confidential information will yet be shared in the representation, the

22. See ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 372.
23. Id.
24. Id.
25. Id. (quoting Model Rules Terminology).
26. Id.
27. See id.

[Vol. 29:701
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ALL'S O.X BETWEEN CONSENTING ADULTS

ABA Committee concluded that "a client's prospective waiver of
conflicts cannot be presumed to waive objection to disclosure or use of
confidential client information subject to Rule 1.6."'

The ABA Committee's closing observation on prospective waivers
was designed to provide cautionary instructions.

Given the foregoing analysis, one principle seems certain: no
lawyer can rely with ethical certainty on a prospective waiver of
objection to future adverse representations simply because the client
has executed a written document to that effect. No lawyer should
assume that without more, the "coast is clear" for undertaking any and
all future conflicting engagements that come within the general terms
of the waiver document. Even though one might think that the very
purpose of a prospective waiver is to eliminate the need to return to the
client to secure a "present" second waiver when what was once an
inchoate matter ripens into an immediate conflict, there is no doubt
that in many cases that is what will be ethically required.-'

At the present time, the law governing prospective waivers
conforms with the reasoning of the ABA Committee's opinion. The
district court in Schwartz v. Industrial Valley Title Insurance Co." held

28. I& Westinghwuse Electric Corp. v. Gulf Oil Corp., 588 F.2d 221 (7th Cir. 1978h.
demonstrates the important principle that courts are unwilling to conclude that a client has vaived
his or her right to keep privileged communications confidential. See idL at 229. Westinghouse
Electric Corp. ("Westinghouse") instituted a uranium price-fixing action against both Gulf Oil
Corp. ("Gulf') and United Nuclear Corp. ("United"). See id. at 222. The latter sought to b2
represented in the Westinghouse litigation by a Santa Fe firm that had been engaged previously to
represent Gulf on a number of occasions in connection with Gulf's largest supply of uranium ore
reserves in New Mexico. See iUL at 222-23. Gulf sought to disqualify United's counsel on the basis
of this prior representation and the fact that while the two entities were co-defendants United
would seek to exculpate itself by implicating Gulf. See id. at 223. The lower court denied the
motion, but the Seventh Circuit reversed, addressing, among other issues, the claim by United that
Gulf had prospectively waived any conflict between them on as many as three different oz-casions.
See id. at 223, 227-28, 229. Recognizing that this proposition was bottomed on the client
authorizing a lawyer to use confidential information against the client, the court noted:

[MHe [the former client] would thus willingly and freely consent, apparently without the
slightest objection or hesitancy, to furnish his adversaries in this very same litigation
with weapons with which to contest, and, possibly defeat, his valuable rights... is ...
almost unworthy of credence.... Ordinary experience teaches us that men endowed
with the ordinary business sense and experience do not enter into such remarkable and
prejudicial engagements.

Id. at 228-29 (quoting In re Boone, 83 F.2d 944, 956 (N.D. Cal. 1897)) (alterations in originalI.
The court then held that "consent to the mere representation of a client with adverse interests does
not amount to either consent to breach of confidential disclosure or to the use of that information
against the consenting party." Id. at 229. The consent therefore was no defense to Gulf's motion
for disqualification. See iz.

29. ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 372.
30. No. CIV.A.96-5677, 1997 WL 330366. at *1 (E.D. Pa. June 5, 1997).

2001]
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have lawyers seen chief executive officer bravado so brazenly exercised
within the corporate enterprise disappear when the latest threat to
corporate prosperity arises in the legal arena? Often, these clients view
"the law" as the ultimate black box and gratefully switch from being
independent warriors to accepting a dependent relationship with their
lawyer; indeed, a lawyer's professional stock in trade is to encourage
trust among clients that will make clients feel comfortable reposing
these matters with lawyers. Lawyers should not be in the business of
being obliged to warn clients that one of the things they should be alert
to is possible (even likely) overreaching by their own lawyer.

Second, adding in-house counsel to the equation does not
necessarily tip the balance. The proponents of this experienced client
notion might have the General Counsel of General Motors in mind; yet,
so often, in-house counsel, even in-house counsel for Fortune 100
companies, are unsophisticated, young, and inexperienced. In addition,
there are thousands of smaller businesses that are represented by in-
house counsel, or even outside counsel, in their hiring of powerhouse
firms, where that counsel's presence does not right the power or
information imbalance between lawyer and client that the rules correctly
assume.

Third, should the legal profession encourage a system in which the
determination of whether the lawyer complied with the ethical mandates
turns on after-the-fact litigation over whether the client (with or without
his or her lawyer) fell into that category of the experienced or
sophisticated client such that the lawyer was free to escape the effect of
the rules? The process of adjudicating this question would not only be
standardless and unseemly ("are too," "are not"), but it also would not
provide the pre-representation, pre-decision-making certainty the rules
should foster when discussing ethical protections for clients.

Fourth, some might recognize the problems with prospective
waivers but post the simple question: "Is there anything wrong with the
lawyer simply asking? After all, the client can always say 'no."' But
that answer simply is not correct and only emphasizes how out of touch
those lawyers are with how things look from the client's side. It is far
more likely that the client will think: "If my lawyer wants this favor, I
guess I should give it to him. The last thing I want to do is anything that
will dim his ardor for my cause," than for the client to really feel "free"
to go either way. And, as the following discussion demonstrates, even if
the client feels comfortable resisting the request, the act of asking taints
not only the lawyer doing the asking, but, in the Author's view, the
profession as a whole.

[Vol. 29:701
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This discussion reveals a far more fundamental issue. Does the
legal profession really want its ethical rules to be waiveable to the
extent that they are won or lost in a battle between a concededly high-
powered client and a high-powered lawyer? Does the legal profession
want the ethical protections that are to be provided to the client to turn
on the number of protections the lawyer is able to avoid in a free market
free-for-all in which each engagement starts at an ethical ground zero?
Will the legal profession's rules ever be entitled to be associated with
the words "ethics" or "professional responsibility" if the process by
which they are established represents something not unlike the give and
take over "representations and warranties" between a buyer and a seller
in a commercial transaction? Does the legal profession want the "rules
of engagement" literally to be decided in this preliminary skirmishing
between lawyer and client? Is that where the legal profession wishes
client protections to devolve?

J. Is Everything Open to Negotiation?

Thinking about the other "opportunities" that the abandonment of
minimum standards for lawyers might provide demonstrates the
mischievous seeds that are planted by this proposed comment 22. A
little tour of the rules provides an opportunity to think about how many
more of them the legal profession would be prepared to abandon if a
motivated lawyer were able to squeeze consents from her experienced
clients, if the tendered retainer letter did not just contain a prospective
conflict waiver clause, but was a lengthy single-spaced document
designed to snare as many waivers as Avis tries to collect when the busy
lawyer signs a rental car contract at LaGuardia.

Start with non-waiveable conflicts. Included in that concept are
directly adverse representations before tribunalss and any other
representation in which it is unreasonable for the lawyer to conclude
that the conflict will not have a materially adverse effect on the
representation.9 Can the legal profession abandon that requirement if it

92. See, e.g., RESTATEMENT (rHIRD) OF THE LAW GOVERNI NG Lkn'ErTs § 122 cmt. goiiiI
(providing examples of cases in which courts have held that the lawyer cannot represent directly
adverse parties in the same lawsuit).

93. See, e.g., MODEL RULES OFPROF'L CoDtmCr R. l.(a)(l), (b) l). The exact formulation
is that a lawyer cannot represent a client unless the lawyer reasonably blieves that representation
of the client "will not adversely affect the relationship with the other client" or that representation
of the client "will not be adversely affected" by the lawyer's responsibilities to another client. Id.
The comment to the rule is helpful:

A client may consent to representation notwithstanding a conflict. Howvaeer, as
indicated in paragraph (a)(1) with respect to representation directly adverse to a client.

2001]
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secures the consent of an experienced client? If that same client can be
asked to consent to a conflict not yet even identified, it is hardly an
ethical leap to conclude that the client can also be asked to consent to
one that is identified, but non-waiveable. After all, those who are being
asked are experienced.

Confidentiality may be another fertile area for abandoning
minimum standards in our ethics rules. Those who wish to amend
Model Rule 1.6 governing confidentiality argue that a change is
necessary to protect lawyers.' If a lawyer's services have been
employed innocently in the client's commission of a crime or fraud, the
proponents of this change argue that the lawyer should be free to
disclose confidential information to prevent, mitigate, or rectify the
damages flowing therefrom." This, in turn, raises the question in
jurisdictions in which this amendment has not yet been adopted,"
whether lawyers, nonetheless, should be able to gain prospective
permission from the client to disclose that which is prohibited by the
rule, so long as the retainer agreement is signed by an experienced
client. Even though the client at the time of the waiver has no idea what
confidential information will be shared in the future, if the experienced
client understands that he or she is waiving these protections, the
reasoning behind the proposed prospective waiver comment certainly
supports the proposition that such an additional waiver should also be
permitted.

Lawyers are prohibited from charging unreasonable feesY This
rule applies with equal force to Microsoft and Uncle Milt. But should it?

and paragraph (b)(1) with respect to material limitations on representation of a client,
when a disinterested lawyer would conclude that the client should not agree to the
representation under the circumstances, the lawyer involved cannot properly ask for
such agreement or provide representation on the basis of the client's consent.

Id. cmt. 5.
94. See, e.g., 1 GEOFFREY C. HAZARD, JR. & W. WILLIAM HODES, THE LAW OF

LAWYERING: A HANDBOOK ON THE MODEL RULES OF PROFESSIONAL CONDUCT 91-93 (Supp.
1989) (explaining proposals by the Kutak Commission that would revise Model Rule 1.6 and
expand circumstances under which a lawyer may disclose client confidences).

95. See id. at91-93, 109-110.
96. For example, Alabama, Arizona, Delaware, Florida, Rhode Island, and Washington

prohibit such disclosure. See ALA. RULES OF PROF'L CONDUCT R. 1.6 (1996); ARIZ. RULES OF
PROF'L CoNDuCr ER 1.6 (1985); DEL. RULES OF PROF'L CONDUCT R. 1.6 (1997); FLA. RULES OF
PROF'L CONDUCT R. 4-1.6 (1994); R.I. RULES OF PROF'L CONDUCT R. 1.6 (1999); WASH. RULES
OF PROF'L CONDUCT R. 1.6 (2000).

97. See, e.g., MODEL RULES OF PROF'L CONDUCT R. 1.5(a). Model Rule 1.5(a) provides:
A lawyer's fee shall be reasonable. The factors to be considered in determining the

reasonableness of a fee include the following:
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If an experienced client agrees to a fee, should not that client be "stuck"
with the resulting arrangement? Two theories might support this
exception to the prohibition of Rule 1.5: (1) Any agreement entered into
by an experienced client is per se reasonable or (2) A waiver by the
experienced client of the protections of this rule in a retainer
agreement-before the client knows what fee will be charged-is
enforceable just like the prospective waiver of unknown client conflicts.
The securing of such a waiver would provide counsel with a wonderful
level of confidence and certainty that the fee agreement will be fully
enforceable. But then dare one ask whether that is an important enough
achievement to permit lawyers to avoid the requirements of Rule 1.5 as
to experienced clients.

If one goes that far, why stop the campaign to promote lawyer
peace of mind at this point? Ethics rules governing lawyers provide that
a lawyer may not seek a waiver of unlimited malpractice liability,
unless the agreement is permitted by law and the client is advised in
writing of the advisability of being separately represented by another
lawyer. 3 However, proposed comment 22 suggests that this rule's
waiver requirements are far too strict." Certainly, the experienced client
should be free to give her lawyer an opportunity to reduce his or her
malpractice premiums by waiving malpractice liability in the retainer
agreement, regardless of the rule's protective requirements. An effective
law firm, armed with enough of these waivers, might decide it could
forego malpractice insurance altogether.

The recent trend of lawyers' accepting'" or even insisting ' on the
client paying some or all of the fee for professional services in shares of

(1) the time and labor required, the novelty and difficulty of the questions
involved, and the skill requisite to perform the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawryer.

(3) the fee customarily charged in the locality for similar legal services:
(4) the amount involved and the results obtained;
(5) the time limitations imposed by the client or by the circumstances;
(6) the nature and length of the professional relationship with the client:
(7) the experience, reputation, and ability of the lawyer or lawyers performing the

services; and
(8) whether the fee is fixed or contingent.

Id.
98. See, e.g., i.L I.8) ("A lawyer shall not make an agreement prospectively limiting tha

lawyer's liability to a client for malpractice unless permitted by law and the client is independently
represented in making the agreement....").

99. See Ethics 2000 Report, supra note 40. at 182.
100. See Debra Baker, Who Wants to Be a Millionaire?: Lav Firs Investing in Hot High.

Tech IPOs Are Making a Fortune, but Some Critics Worr' the Stock Craze Is Clouding Ethics
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the client raises issues under Rule 1.8(a) of the Model Rules, the rule
governing business transactions with a client.' Rule 1.8(a) requires the
lawyer to give the client an opportunity to disclose the terms of the
proposed transaction in writing in a manner the client can understand,
subjects the lawyer to an objective review of the transaction for entire
fairness at a later date, and mandates client consent to the transaction in
writing."

If the value of the stock received as a fee soars after the initial
public offering, the law firm runs the risk of its fee being viewed as an
unreasonable one, or as a business transaction with the client that lacks
entire fairness.0 4 But, if ethics rules permit lawyers to seek waivers of
these protections before commencement of representation in which
compensation will be the payment of stock, then those lawyers would
not have to worry whether the stock-for-fee arrangement would pass
ethical muster. Again, peace of mind for lawyers would be promoted,
admittedly at the expense of their experienced clients; but, that is
certainly a tolerable expense about which one can now be confidently

Matters, A.B.A. J., Feb. 2000, at 36, 37-40 (discussing reasons for and implications of attorneys
accepting stock in lieu of traditional cash fees).

101. See Richard B. Schmitt, Little Law Firm Scores Big by Taking Stake in Clients:
Specializing in Web Start-Ups, Venture Law Group Turns Its Back on Corporate Stars, WALL ST.
J., Mar. 22, 2000, at BI (stating that the Venture Law Group "insists on having an opportunity to
buy in ... at the idea stage").

102. See ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 418 (2000)
(concluding that "a lawyer who acquires stock in her client corporation in lieu of or in addition to
a cash fee for her services enters into a business transaction with a client, such that the
requirements of Model Rule 1.8(a) must be satisfied"); ABA Section of Litigation, Task Force on
the Independent Lawyer; Lawyers Doing Business with Clients: Identifying and Avoiding Legal
and Ethical Dangers (2000).

103. See MODEL RuLES OFPROF'L CONDUCT R. 1.8(a). Rule 1.8(a) provides:
A lawyer shall not enter into a business transaction with a client or knowingly

acquire an ownership, possessory, security or other pecuniary interest adverse to a
client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing to the client in
a manner which can be reasonably understood by the client;

(2) the client is given a reasonable opportunity to seek the advice of independent
counsel in the transaction; and

(3) the client consents in writing thereto.
Id. The Ethics 2000 Commission would make these requirements stronger, requiring that the client
be advised of all of this in a writing signed by the client. See Ethics 2000 Report, supra note 40, at
205.

104. See Passante v. McWilliam, 62 Cal. Rptr. 2d. 298, 299 (Ct. App. 1997) (affirming the
trial court's holding that if the attorney bargained for a client's promise to pay attorney's fees with
stock, the promise was obtained in violation of the attorney's ethical obligations),
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unconcerned, since these clients, as one learns from proposed comment
22, obviously can protect themselves."

Permitting an erosion of the protections offered by the rules as to
experienced clients need not stop with important aspects of the lawyer-
client relationship. Rule 4.2 of the Model Rules prohibits lawyers from
contacting represented persons-all represented persons-without the
permission of the person's lawyer."" Applying the lessons of this
discussion, that rule can be viewed as so paternalistic. What experienced
client does not understand the threat posed by opposing counsel and
does not possess the wherewithal to resist any overreaching approach
the adverse lawyer might undertake? Surely, if one follows the
reasoning of proposed comment 22, the protections of Rule 4.2 need not
remain in place for experienced clients; those parties who wish their
lawyer to get around the officious intermeddling of the other side's
counsel ought to be free, through counsel, to make a direct approach to
a represented person who is experienced in such matters."' Our friends
at the Department of Justice, for sure, will dance with glee when they
learn that, finally, the impediment to "the legitimate needs of law
enforcement" posed by Rule 4.2 can be obviated-at least as to
experienced clients, particularly those directors, officers, and key
employees of miscreant corporations and other organizations with
whom the Department of Justice lawyers are so determined to chat.

Finally, many jurisdictions have enacted ethical rules prohibiting
sex with clients.S The Ethics 2000 Commission has offered a similar
proposal."°9 The impetus for the rule is the overreaching that can occur
in the relationship between a powerful lawyer and a vulnerable client.
As the Ethics 2000 Commission's proposed comment to its "no sex with
clients" rule observes: "The relationship between lawyer and client ...
is almost always unequal; thus, a sexual relationship ... can involve
unfair exploitation of the lawyer's fiduciary role. .. ."" But does one
really need this rule to protect experienced clients when the relationship

105. See Ethics 2000 Report, supra note 40, at 182.
106. See MODEL RULES OF PROF'L CONDUCT R. 4.2 (prohibiting all contact betcen law)cr

and represented client "unless the lawyer has the consent of the other law) ce").
107. See Ethics 2000 Report, supra note 40, at 182.
108. See, e.g., FLA. RULES OFPROF'L CONDUCT R. 4-8A(i) (1998); MN;. RILEs OF PQFo'L

CONDUCT R. 1.8(k) (1997); N.C. RULES OF PROF'L CONDUCT R. 1.18 (1997); UT,t RULES OF
PROF'L CONDUCT R. 8.4(g) (2000); v. VA. RULES OF PROF'L CONDUCT R. 8A(g) (1999); 'NIS.
RULES OF PROF'L CONDUCT SCR 20:1.8(k)(2) (1998).

109. See Ethics 2000 Report, supra note 40. at 198-99 ("A lawyer shall not have sexual
relations with a client unless a consensual sexual relationship existed betwyeen them %,,hen the
client-lawiyer relationship commenced.") (underscoring omitted).

110. Idat41.
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is "equal?" Proposed comment 22 more than suggests the answer is
"no.'" The Author, of course, will resist the temptation to ask at what
these clients, whom the proposed rule is going to exempt from the
protection of the "no sex with clients" rule, must be experienced."'

K. The Real Goal: Abolish Imputation

The proposal to permit prospective waivers not only reflects an
opening wedge in a campaign to water down ethical rules for
experienced clients, but also a frontal assault on imputation. The Author
has asserted elsewhere that imputation is the foundation stone of the
legal profession's commitment to the core value of loyalty to clients."'
Imputation holds that all lawyers within a given practice setting carry
with them the obligation to uphold the loyalty interests of the clients of
every other lawyer in the practice setting. ' 4 If any lawyer in the firm or
law office is representing A, then no one else in the firm can take on a
matter adverse to A, without A's informed consent."5

The result of this rule is that firms must recognize many conflicts
and, as a result, turn down a great deal of business. A good size law firm
could operate on the matters the ethics committee-also known as the
"no business" committee at Drinker Biddle & Reath-rejects each year.
This rule on imputation also means that firms must maintain these huge
databases, circulate conflicts memoranda to all lawyers, and maintain a
time consuming and expensive infrastructure to keep the firm on the
straight and narrow ethical path. Think how many more hours lawyers
could dedicate to billable endeavors if they were not required to address
these conflicts, to say nothing of how much more business the firm
could keep if it could escape the annoying clutches of this conflict-
generating rule. In this day, when law firms operate in ten or more cities
and partners have never even met, let alone know each other, the
argument is advanced why a lawyer in the Miami office should keep his

111. Seeid. at182.
112. This discussion just addresses some of the many examples one can find in the Model

Rules. The reader might wish to consider others. Ethics rules governing competence (Rule 1.1),
scope (Rule 1.2), and diligence (Rule 1.3) come to mind, but there could be more. See generally
MODEL RULES OFPROF'LCoNDUCrR. 1.1 to 1.3 (2001).

113. See Lawrence J. Fox, Dan's World: A Free Enterprise Dream; An Ethics Nightmare, 55
BUS. LAW. 1533, 1542, 1557-58 (2000).

114. See id. at 1542-43.
115. See, e.g., MODEL RULES OF PROF'L CONDucr R. 1.10(a). Model Rule 1.10(a) provides:

"While lawyers are associated in a firm, none of them shall knowingly represent a client when any
one of them practicing alone would be prohibited from doing so by Rules 1.7, 1.8(c), 1.9 or 2.2."
Id.
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partner in Philadelphia from taking on an intriguing and lucrative matter
in Boston.

To correct this "unfortunate" situation, the aforementioned Ad Hoe
Committee has added to its suggestion that the Ethics 2000 Commission
endorse and enforce open-ended prospective waivers wrenched from
experienced clients, the frontal abandonment of imputation altogether." '
This latter proposal is so breathtaking in its scope that it really obviates
the need for the former proposal altogether. What the Ad Hoe
Committee seeks is the adoption by the Ethics 2000 Commission of a
rule that would permit a lawyer to take on a new matter directly adverse
to a present client, the only caveat being that the new matter not be
substantially related to the matter or matters currently being handled on
behalf of the present client.17 Only Wild West Texas has adopted such a
swashbuckling rule,"' and even there a federal court has found its attack

116. See Letter from the Business Law Section Ad Hoe Committee on Ethics 2000, to the
American Bar Association, Commission on the Evaluation of the Rules of Professional Conduct 4
(Oct. 5, 1999). The Author guesses that one cannot expect much from folks %vho can unashamntdly
write "[t]he general rule of imputation... unnecessarily ignores the interests of clients!' Id.

117. See id The full proposal of the Ad Hoc Committee for amending Rule 1.10 reads:
(a) While lawyers are associated in a firm, none of them shall knowingly represent

a client when the lawyer knows or reasonably should know that any one of them
practicing alone would be prohibited from doing so by Rules 17(a). 1.8(c). or 1.9 or
2.2, unless the prohibition is based on a personal interest of the prohibited lawyer and
does not present a significant risk of materially limiting the representation of the client
by the remaining lawyers in the firm except as permitted in paragraphs (b) and (c).

(b) If the prohibition is based on a personal interest of the prohibited lawyer and
does not present a significant risk of materially limiting the representation of the client,
any of the remaining lawyers in the firm may represent the client.

(c) The provisions of paragraph (a) shall not be applicable to conflicts arising under
either Rule 1.7 or 1.9 if-

(1) The prohibited lawyer is screened from any contact with the new matter in
accordance with paragraph (f);
(2) the lawyer undertaking the new matter is screened from any contact with any
disqualifying matter in accordance with paragraph (f);
(3) any disqualifying matter and the new matter are not the same or substantially
related;
(4) there is no significant risk of a diminution of the obligation of loyalty by a
lawyer of the firm to its clients; and
(5) in the case of conflicts arising under Rule 1.7, each affected client is advised
in writing of the circumstances warranting the implementation of screening
procedures and of the actions taken to comply with this rule.

Id
118. See TEx. RuLEs oFPROF'L CONDUCTR.l.06(b)(l) (2000). Rule 1.06 provides in pan:

(a) A lawyer shall not represent opposing parties to the same litigation.
(b) In other situations and except to the extent permitted by paragraph (cl. a lawyer

shall not represent a person if the representation of that person:
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on client loyalty too much to stomach.'1 9 But, that is what the Ad Hoc
Committee asks and, to support the idea, it actually has the temerity to
suggest that the new rule would maintain "undivided and undiminished
loyalty" to the client because, in the world of the Ad Hoc Committee,
the lawyers "actually serving" this present client would be screened
from the other lawyers in the firm working simultaneously on the
matters adverse to the client.'20

In presenting this proposal, the Ad Hoc Committee is simply
echoing sentiments expressed by others. Right here at the Hofstra
University School of Law, I recall Sheila Birnbaum, the great products
liability lawyer from Skadden, Arps, Slate, Meagher and Flom LLP,
asserted that she should be free to take on a matter directly adverse to
clients of her firm's Hong Kong office, since she did not even know the
Skadden lawyers in the Hong Kong office; though she was not as quick
to give up sharing in the revenues from the office.' Similarly the great
Dean of the University of Chicago School of Law, Dan R. Fischel, has
argued in the Business Lawyer, a publication of the same ABA section
that has organized the Ad Hoc Committee, that imputation is "obsolete"
and "should be discarded" altogether, since it simply serves as an
impediment to law firms "grow[ing] to their efficient size""' when
unimpeded by the rule. This approach to conflicts-no imputation-is
the model already adopted by the Big 5 accounting firms," which in
fact has permitted those enterprises to become behemoths. For the Big
5, there are no non-waiveable conflicts, and all conflicts are personal to

(1) involves a substantially related matter in which that person's interests are
materially and directly adverse to the interests of another client of the lawyer or
the lawyer's firm; and
(2) reasonably appears to be or become adversely limited by the lawyer's or law
firm's responsibilities to another client or to a third person or by the lawyer's or
law firm's own interests.

Id. R. 1.06(a), (b).
119. See, e.g., In re Am. Airlines, Inc., 972 F.2d 605, 619 (5th Cir. 1992) (explaining that

ethical prohibitions against successive representations cannot be enforced merely by requiring
protection of client confidences to the extent necessary to prevent "'taint[ing]' the trial with their
adverse use).

120. See Letter from the Business Law Section Ad Hoc Committee on Ethics 2000, supra
note 116, at 4. Meanwhile, unstated, is the fact that all lawyers, screened and unscreened, would
happily enjoy all of the fees generated by these conflicting representations.

121. Ms. Birnbaum's remarks, though unrecorded, were presented at Hofstra University
School of Law on March 11, 1996, during a conference entitled Legal Ethics: The Core Issues.

122. Fischel, supra note 76, at 966.
123. See Sam DiPiazza, Jr., Remarks Before the Commission on Multidisciplinary Practice,

American Bar Association, ABA Network, Center for Professional Responsibility (Mar. 11, 1999),
at http://www.abanet.orglcpr/dipiazza.html (last visited Apr. 12, 2000).
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the individuals working on the engagement, with each professional
being judged by a totally subjective standard of whether each feels
comfortable providing services to any given client.14

This proposed abandonment of imputation reflects the potential
effects of open-ended, undefined, non-abrogateable prospective
waivers, but on a far larger scale. The successful securing of a
prospective waiver from a client means that the law firm does not have
to impute any conflicts that an individual client might generate to any of
the other lawyers in the firm, at least as to matters not substantially
related to work being done on that client's behalf. Thus, prospective
waivers produce abandonment of imputation one client at a time.

From the Ad Hoc Committee's perspective, a wholesale adoption
of its amendment to Rule 1.10 would be ideal. But, if the Ad Hoc
Committee can simply garner permission for open-ended prospective
waivers that never have to be revisited at a later date, it would have
achieved a major victory, giving the Ad Hoc Committee just the
incentive it needs to return to the battle for the purpose of ending
imputation altogether on yet another day.

I. CONCLUSION

So it all starts with one small comment buried in the lengthy
comments annexed to proposed new Model Rule 1.7. And maybe, even
if adopted, it will not go beyond its bounds. But do not count on it. The
path to victory for the forces of economic hegemony over professional
responsibility is already well marked by its most ferocious proponents.
Proposed comment 22 is just one milepost along the way. And when we
get there, heaven forefend, it will then be used as a precedent to
accelerate the profession along a route whose end-point is something
that looks remarkably like where the Big 5 reside today. So, now is the
time to raise the alarm, launch the counter-attack, recommit ourselves to
our professional values, and defend the role of ethical lawyers-inspired
by that conscience of our profession, the Lichtenstein Professor of
Ethics, my good friend and hero, Monroe H. Freedman.

124. See id
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