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IV. HOME STATE CONCERN WITH OUT-OF-STATE ACTIVITIES OF
LOCAL LAWYERS

A. Home State Disciplinary Policies and Qut-of-State
Lawyer Activities

We turn, then to consider the other, although somewhat theoretical,
possibility: that a lawyer soliciting clients (or committing another
disciplinary offense) away from her state of admission would
nonetheless be disciplined at “home.” Under the facts in the Allen
decision, “home” would be the District of Columbia where two of the
lawyers involved in the West Virginia solicitation were admitted to
practice.” Deferring for a moment the question of the extent of
enforcement, all American jurisdictions assert at least the theoretical
power to punish acts of their locally-admitted lawyers, even if the acts
occurred and caused injury outside the state.”

At one level, such a theoretical stance is not surprising. Unlike, for
example, prosecution for criminal offenses,” discipline of lawyers is
suffused with concern about making accurate predictions about future
wrongdoing on the part of the offending lawyer. One of the theories
driving professional discipline is that it seeks to protect clients, the

61. See Lawyer Disciplinary Bd. v. Allen, 479 S.E.2d 317, 320 (W. Va. 1996) (stating that
disciplinary charging papers indicated that “Phillip B. Allen was licensed to practice in Ohio and
Illinois and that John P. Coale and Greta C. Van Susteren were licensed to practice in the District of
Columbia).
62. See Developments in the Law: Lawyers’ Responsibilities and Lawyers’ Responses, 107
HARv. L. REV. 1547, 1586 (1994). In fact, in Allen itself, the West Virginia court intimated that
continuation of an initial West Virginia instance of solicitation that was carried forward in a hospital
room in Pittsburgh, Pennsylvania, would be within the regulatory power of the West Virginia court:
Thus, we hold that a lawyer who initially contacts a prospective client who is located in
West Virginia regarding a cause of action that may be initiated in West Virginia courts is
subject to discipline in this State if he or she violates the West Virginia Rules of
Professional Conduct with respect to such prospective client, even if the conduct
constituting a violation occurs outside of our State.

Allen, 479 S.E.2d at 324.

63. 1t has, of course, always been the case that an objective, perhaps the principal one, of the
law of crime is that of general and specific deterrence. See, e.g., Michael S. Moore, A Taxonomy of
Purposes of Punishment, in FOUNDATIONS OF CRIMINAL LAW 60, 60 (Leo Katz et al. eds., 1999).
Despite that effort—which is demonstrably not entirely successful—the crimirnal law and the
criminal justice system do not generally purport to “certify” persons as law-abiding. But, that is
sometimes claimed to be one of the hallmarks of the governmental process of admission to law
practice and professional discipline of lawyers, which presumably necessitates a more or less
constant vigilance about the character and other competence of an admitted lawyer. See, e.g., People
v. Pautler, 35 P.3d 571, 582 n.13 (Colo. 2001) (quoting Colorado court rule stating that *“‘[a] license
to practice law is a proclamation by this Court that its holder is a person to whom members of the
public may entrust their legal affairs’”).
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public, courts, and the legal system against lawyers who, by their
professional misconduct, have shown themselves unwilling or unable to
abide by mandatory constraints spelled out in the lawyer codes, thus
presenting a clear threat of repetition of such violations.” That may be
particularly important to a public that might legitimately assume that a
person who was initially accepted into the bar after purportedly thorough
scrutiny of the lawyer’s moral and intellectual fitness retains a kind of
certificate of state approval until stripped of that standing.” In making
that assessment on the occasion of adjudicating a disciplinary charge,
courts place significant emphasis upon the perceived character of the
lawyer in question. This is done in an attempt to determine whether the
lawyer has the kind of character traits that assure that she is minimally
worthy of being entrusted with the responsibilities of law practice or,
differently, appears to be burdened with a major character defect that
portends further ethical lapses.®

For those broad purposes, disciplinary authorities correctly perceive
that a lawyer should be held accountable for wrongful professional acts
wherever they might occur. Perhaps most clearly, a lawyer who commits
a serious crime” outside the jurisdiction presents a professional risk

64. See, e.g., ABA STANDARDS FOR IMPOSING LAWYER SANCTIONS R.1.1 (1986)
[hereinafter ABA STANDARDS FOR SANCTIONS] (“The purpose of lawyer discipline proceedings is
to protect the public and the administration of justice from lawyers who have not discharged, will
not discharge, or are unlikely to properly discharge their professional duties to clients, the public,
the legal system, and the legal profession.”); WOLFRAM, MODERN LEGAL ETHICS, supra note 18,
§ 3.1, at 80-82 (describing general purposes of lawyer discipline).
65. See Theard v. United States, 354 U.S. 278, 281 (1957) (“The power of disbarment is
necessary for the protection of the public in order to strip a man of the implied representation by
courts that a man who is allowed to hold himself out to practice before them is in ‘good standing’ so
to do.”); see also John Leubsdorf, Three Models of Professional Reform, 67 CORNELL L. REV.
1021, 1023 (1982). Professor Leubsdorf describes a professional ideology that:
Clients were to entrust their affairs to the professional judgment of counsel, who would
serve them with selfless devotion. In turn, the legal profession would protect clients from
ignorance and unreli‘ability by preventing them from hiring anyone not enlightened by a
legal education and warrantied by bar membership. Furthermore, the bar would prevent
abuses by its own members through the establishment and enforcement of rules.. . . .

Id. (footnotes omitted).

66. See Leslie C. Levin, The Emperor’s Clothes and Other Tales About the Standards For
Imposing Lawyer Discipline Sanctions, 48 AM. U. L. REV. 1, 54-55 (1998).

67. On the types of criminal offenses that may result in professional discipline, see
WOLFRAM, MODERN LEGAL ETHICS, supra note 18, § 3.3.2, at 92-94 (providing a general survey of
crimes that may result in professional discipline); Criminal Conduct, Laws. Man. on Prof. Conduct
(ABA/BNA), at 101:301-06 (July 18, 2001) (providing a similar list); see also ABA STANDARDS
FOR SANCTIONS, supra note 64, R. 5.11(a) (specifying types of serious criminal conduct warranting
disbarment such as theft, fraud and extortion); id. R.5.12 (stating that criminal conduct not
specified in R. 5.11 generally warrants suspension); id. R. 5.13 (stating that lawyers who knowingly
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equal to that posed by a lawyer whose criminal acts happened to be
committed within the state of admission. Thus, courts uniformly hold
that the place where a serious crime is committed is irrelevant for
purposes of imposing professional discipline in the state where the
lawyer is admitted.” That notion, however, is not limited to lawyer
crimes. A home state court may also express concern over the conduct of
a lawyer who engages in a civil wrong, such as fraud,” or violates a
lawyer code such as by engaging in unauthorized practice,” even if the
act constituting the noncriminal wrong is committed outside the state in
which the lawyer is admitted.” The notion is enshrined in a provision of
ABA Model Rule 8.5(a), which has been widely adopted and which
provides that “[a] lawyer admitted to practice in this jurisdiction is
subject to the disciplinary authority of this jurisdiction, regardless of
where the lawyer’s conduct occurs.””

engage in any other conduct that involves dishonesty, fraud, deceit, or misrepresentation that
adversely reflects on the lawyer’s fitness to practice, should be reprimanded).

68. See, e.g., Office of Disciplinary Counsel v. Cashman, 629 P.2d 105, 108 (Haw. 1981) (per
curiam) (indicating that conversion of client’s funds in California is a basis for discipline in
Hawaii); Attorney Grievance Comm’n v. Childress, 770 A.2d 685, 694, 696-97 (Md. 2001)
(indicating that despite reversal of federal court conviction on appeal, evidence sufficiently showed
that lawyer had violated Virginia criminal statute against taking “indecent liberties” with children in
Internet-arranged sexual liaisons with underage girls); In re Scallen, 269 N.W.2d 834, 839 (Minn.
1978) (concluding that locally admitted lawyer’s commission of fraud in Canada was basis for local
discipline).

69. An interesting testing case is In re Wade, 526 A.2d 936 (D.C. 1987). Lawyer Wade, who
was apparently admitted only in the District of Columbia but who was not a resident and did not
maintain an office there, nonetheless maintained his D.C. license in “active” status. See id. at 938.
While resident in Massachusetts, he misappropriated and converted money entrusted to him by a
client, whom he was representing although not yet admitted in that state. See id. at 937-38. The D.C.
court first rejected Wade’s argument that he was not subject to D.C.’s disciplinary power because he
did not fit within what the court agreed was the relevant jurisdictional rule, which subjected to D.C.
discipline “‘[a]ny attorney who engages in the practice of law within [D.C.].”” Id. at 938 (quoting
D.C. BAR R. X1, § 1). Despite the infelicitous working of the rule, the court held that maintaining
active status constituted such activity, and it then proceeded to disbar Wade. See id. at 939-40.

70. See, e.g., Office of Disciplinary Counsel v. Mbakpuo, 652 N.E.2d 976, 977-78 (Ohio
1995) (affirming suspension of a lawyer who, among other offenses, practiced law from an office in
the District of Columbia, where the lawyer was not admitted).

71. See generally MODEL DISCIPLINARY RULES, supra note 7, R.9(A)(2) (stating that
grounds for discipline include “engagfing] in conduct violating applicable rules of professional
conduct of another jurisdiction™); see also People v. Schindelar, 845 P.2d 1146, 1147 (Colo. 1993)
(en banc) (per curiam) (stating that “an attorney who is a member of the bar of this state must
answer for her professional misconduct even if the misconduct occurs in another jurisdiction™); In
re Howes, 940 P.2d 159, 163, 171 (N.M. 1997) (permitting discipline of locally-admitted lawyer for
acts while functioning as federal prosecutor in District of Columbia).

72. See, e.g., MODEL RULES OF PROF'L CONDUCT R. 8.5(a) (2001) [hereinafter MODEL
RULES]. The following sentence in Rule 8.5(a) indicates that, in at least some such instances of
nonlocal acts, the lawyer would have been acting as a lawyer in another jurisdiction: “A lawyer may
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Rule 8.5(a) and the decisions are analytically coupled with an even
broader notion under which a lawyer’s acts can constitute the basis for
professional discipline in the state of admission even if the “lawyer” acts
in a context having nothing to do with the practice of law (and again, as
stated above, even if the act is not criminai).” For example, a person
admitted to practice who is engaged full-time in a business that has
nothing to do with law practice can be disciplined for wrongful acts
committed in the course of that other work, when the act bears the
necessary predictive quality about the lawyer’s future practice.”
Typically, such discipline occurs under loosely-worded “catch-all”
provisions of the lawyer codes, sanctioning such amorphous disciplinary
offenses as “engag[ing] in conduct involving dishonesty, fraud, deceit or
misrepresentation”™ or “that is prejudicial to the administration of
justice.”™ Those, obviously, are offenses that may occur in a lawyer’s
many possible roles not related to law practice.” Interestingly, the only
specific textual mention in the ABA Model Rules of Professional
Conduct of impermissible acts beyond a home state’s borders is Model
Rule 5.5(a), with its prohibition against a lawyer’s engaging in the
unauthorized practice of law in another jurisdiction.”™

In the case of a lawyer’s authorized practice in another state, the
extraterritorial concern of other states has indeed been formalized in
recent decades, although in only a limited respect. In a former day, when
it was otherwise, those concerned with bar regulation decried the fact
that a lawyer who was disbarred or suspended in one state could

be subject to the disciplinary authority of both this jurisdiction and another jurisdiction where the
lawyer is admitted for the same conduct.” /d.

73. See WOLFRAM, MODERN LEGAL ETHICS, supra note 18, § 3.3.4, at 97 & n.32.

74. See id. (describing broad acceptance of traditional view that lawyer is subject to
professional discipline for conduct that lawyer engaged in outside his or her role as lawyer); see
also Ex parte Wall, 107 U.S. 265, 274 (1883) (holding lawyer in contempt for participation in
public lynching of prisoner taken from courthouse).

75. MODEL RULES, supra note 72, R. 8.4(c). Model Rule 8.4(b) already proscribes
“commit[ing] a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or
fitness as a lawyer in other respects.” Id. R. 8.4(b). Thus, Rule 8.4(c) obviously covers many acts of
the described kind that are not also criminal.

76. Id.R. 8.4(d). The 1969 ABA Model Code of Professional Responsibility stated one further
catch-all provision. It contained a proscription, of the ultimate in breadth, against engaging “in any
other conduct that adversely reflects on [the lawyer’s] fitness to practice law.” MODEL CODE OF
PROF’L RESPONSIBILITY DR 1-102(A)(6) (1969) [hereinafter MODEL CODE]. That phrase is not
repeated in the 1983 ABA Model Rules of Professional Conduct.

77. On the concem that such broadly worded disciplinary rules not be used to extend the
reach of specific disciplinary standards, see RESTATEMENT, LAWYERS, supra note 18, § 5 cmt. c.

78. See MODEL RULES, supra note 72, R.5.5(a) (providing that a “lawyer shall not ...
practice law in a jurisdiction where doing so violates the regulation of the legal profession in that
jurisdiction”).
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continue to practice law in any other state in which the lawyer was
admitted.” The response has been the implementation of a system of
reciprocal discipline.” In most states, regulations can now be found
under which a locally admitted lawyer must promptly report to the
state’s bar disciplinary authorities any imposition of professional
discipline in any other state in which the lawyer is admitted.” That is
supplemented by systematic reporting by jurisdictions when they impose
discipline, including to a national data bank maintained by the ABA.”
Once reported, or otherwise discovered by local bar disciplinary

79. See SPECIAL COMM. ON EVALUATION OF DISCIPLINARY ENFORCEMENT, ABA,
PROBLEMS AND RECOMMENDATIONS IN DISCIPLINARY ENFORCEMENT 116-21 (1970) [hereinafter
CLARK REPORT].

80. See generally MODEL DISCIPLINARY RULES, supra note 7, R. 22 (setting out a model
reciprocal-discipline rule); WOLFRAM, MODERN LEGAL ETHICS, supra note 18, § 3.4.6, at 115-17
(discussing system of reciprocal discipline). States also recognize discipline or sanctions imposed in
federal courts for the purposes of reciprocal discipline. See, e.g., Miss. Bar v. Shah, 749 So. 2d
1047, 1049 (Miss. 1999) (en banc) (imposing reciprocal discipline on lawyer based on discipline
imposed in federal bankruptcy court, under state rule so providing for sanctions imposed “by
another jurisdiction™); State ex rel. Okla. Bar Ass’n v. Patterson, 28 P.3d §51, 561 (Okla. 2001) (per
curiam) (imposing public censure where court felt that disbarment as reciprocal discipline was too
harsh after lawyer was disbarred by federal appellate court). And, federal courts give respect to state
adjudications of discipline in determining whether the lawyer should also be disciplined in federal
court. See generally Theard v. United States, 354 U.S. 278, 282 (1957) (holding that, while a state’s
disbarment judgment “brings title deeds of high respect,” the federal district court was not bound to
accept ruling of state court if “right and justice” conflicted with upholding state findings).

The concept of reciprocal discipline is not new. See, e.g., People ex rel. Blackmer v.
Campbell, 58 P. 591, 591 (Colo. 1899) (per curiam) (indicating that lawyer disbarred in Montana
not eligible to be admitted in Colorado on basis of Montana license; Colorado license ordered
revoked on strength of Montana disbarment). For a contemporary cognate in the same jurisdiction,
see People v. Mattox, 862 P.2d 276 (Colo. 1993) (per curiam), where the Colorado Supreme Court
ordered the suspension of a lawyer who failed to disclose on her application for admission to
practice in state that she had been suspended from practice in another jurisdiction. See id. at 276-77.
What is new is systematically paying attention to the possibility of discipline in other jurisdictions
and, to a modest extent, providing for a national data-sharing network to allow earlier detection of
other-state discipline.

81. See generally MODEL DISCIPLINARY RULES, supra note 7, R. 22(A) (requiring lawyer
subject to discipline in another jurisdiction to notify local disciplinary agency “promptly”);
COMM’N ON EVALUATION OF DISCIPLINARY ENFORCEMENT, ABA, LAWYER REGULATION FOR A
NEW CENTURY 85 (1992) [hereinafter MCKAY REPORT] (setting out a recommendation for such a
system). Some jurisdictions apparently impose a broader reporting obligation, for example including
imposition of procedural sanctions in another jurisdiction. See, e.g., Patterson, 28 P.3d at 560-61
(enforcing (through public censure) rule requiring lawyer to report sanctions (here imposed by out-
of-state federal court) to state disciplinary office).

82. See MODEL DISCIPLINARY RULES, supra note 7, R. 16(1) (requiring disciplinary board to
send notice of all public discipline against a lawyer to ABA’s National Discipline Data Bank); see
also WASH. RULES FOR LAWYER DISCIPLINE R. 11.2(c) (2001) (providing that notice of discipline
is to be given to: (1) lawyer discipline agency in any jurisdiction where lawyer is believed admitted;
(2) chief judge of local federal courts and federal court of appeals; (3) National Discipline Data
Bank of the ABA; (4) the local bar news).

https://scholarlycommons.law.hofstra.edu/hlr/vol30/iss3/17
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authorities, a process of imposing reciprocal discipline will be
inaugurated.® Again, the implicit policy is that professional discipline in
another state—including, of course, such discipline based on acts that
occurred outside the home state—is also a matter of potential
disciplinary concern in each other state in which the lawyer is admitted.

The fact that the violation consisted entirely of conduct that
occurred outside the home state in which the proceeding for reciprocal
discipline is pending does not preclude it.* The other-state violation may
indicate indifference to professional obligations on the part of the lawyer
that is a matter of concern in any state in which the lawyer is admitted.
Yet, the local state’s regulatory interests should receive appropriate
recognition. That is found, for example, in the general approach that
discipline will not be imposed if the offense is one that does not exist
under the lawyer code of the state asked to impose reciprocal
discipline.” Also, New York courts follow the approach in reciprocal-
discipline cases™ of imposing milder sanctions if the particular facts
indicate that the interests of the state that first initiated disciplinary
proceedings are—all other things considered—greater than local
interests, such that the other state’s determinations on discipline should
be primary.” That approach would seem appropriate everywhere, at least
where the initially imposed discipline adequately provides deterrence to
the lawyer and protection to the public and public institutions, and if the
circumstances indicate no significant risk of future misconduct in the
state considering reciprocal discipline.

83. See MODEL DISCIPLINARY RULES, supra note 7, R. 22.

84. See, e.g., In re Carlson, 489 S.E.2d 834, 835 (Ga. 1997) (per curiam) (indicating that
lawyer’s felony conviction in Kentucky for flagrant nonsupport of children there involves moral
turpitude requiring disbarment ir Georgia); In re Repasky, 731 N.Y.S.2d 84, 85 (App. Div. 2001)
(per curiam) (imposing reciprocal discipline on New York lawyer, who was also admitted in
Georgia, where he practiced and (apparently) where the offending acts of neglect occurred).

85. See, e.g., In re Youmans, 588 A.2d 718, 719 (D.C. 1991) (refusing to discipline lawyer
admitted in both D.C. and New Jersey who was disciplined in latter state for offense of depositing
client’s advance fee payment into personal account instead of trust account, because D.C. rules
would permit such deposit); In re Lebbos, 672 N.E.2d 517, 519 (Mass. 1996) (noting provision of
Massachusetts disciplinary rules stating that reciprocal discipline is not proper if “the misconduct
established does not justify the same discipline” in Massachusetts).

86. See Repasky, 731 N.Y.S.2d at 85.

87. See, e.g., In re Beltre, 565 N.Y.S.2d 84, 85 (App. Div. 1991) (per curiam) (noting the
“generally accepted principle that the state where the respondent lives and practices law has the
greater interest in the particular matter and the public policy considerations relevant to disciplinary
action”). Such a result would seem particularly true in an instance, such as that being discussed, in
which the lawyer is not admitted to practice in the jurisdiction.
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B. Home State Discipline and Choice-of-Law Considerations

The extraterritorial reach of a state’s regulatory power necessarily
poses the question of which state’s regulation should apply with respect
to lawyer conduct that has multijurisdictional aspects—wherever may be
located the tribunal that must confront that question. The question, of
course, is the familiar, and often difficult, one of choice of law.* For
example, a lawyer who is admitted in the State of New Jersey and has an
office there may be admitted pro hac vice” for the purpose of conducting
litigation in, say, local courts in the District of Columbia. Imagine that
the lawyer discovers information clearly indicating that the lawyer’s
client is engaged in a plot to defraud the opposing party in the course of
settlement discussions. The lawyer code of New Jersey requires the
lawyer to disclose the fraud if necessary to prevent it from occurring,”
but the lawyer code of the District of Columbia prohibits disclosure in
such circumstances.” There is, obviously, no way out: the lawyer cannot
comply with both requirements.” Interestingly, until recently there was
very little guidance in either New Jersey or the District of Columbia, or
anywhere else, about how courts were to go about selecting the rule of
decision on such facts in a disciplinary proceeding. Some intimation of

88. See generally Jeffrey L. Rensberger, Jurisdiction, Choice of Law, and the Multistate
Artorney, 36 S. TEX. L. REv. 799 (1995) (providing a survey of choice of law concerns regarding
lawyer discipline).

89. See supra notes 45-56 and accompanying text.

90. See N.J. RULES OF PROF'L CONDUCT R. 1.6(b)(1)-(2) (1997). New Jersey Rule 1.6(b)
states:

(b) A lawyer shall reveal such [otherwise confidential] information to the proper
authorities, as soon as, and to the extent the lawyer reasonably believes necessary, to
prevent the client:
(1) from committing a criminal, illegal or fraudulent act that the lawyer reasonably
believes is likely to result in death or substantial bodily harm or substantial injury
to the financial interest or property of another;
(2) from committing a criminal, illegal or fraudulent act that the lawyer reasonably
believes is likely to perpetrate a fraud upon a tribunal.
Id.

91. See D.C. RULES OF PROF'L CoNDUCT R. 1.6(a)(1), (c)(1) (2000) (providing broad
prohibition against revealing confidence or secret of a client, with no exception for acts of client
threatening financial injury).

92. The ABA’s 1983 Model Rules invented the notion of a lawyer’s “noisy withdrawal” from
a representation. See MODEL RULES, supra note 72, R. 1.6 cmt. 16 (2001) (“Neither this Rule nor
Rule 1.8(b) nor Rule 1.16(d) prevents the lawyer from giving notice of the fact of withdrawal, and
the lawyer may also withdraw or disaffirm any opinion, document, affirmation, or the like.”). The
concept is generally regarded, and properly so, as simply a less candid and more problematic
method of permitting lawyer disclosure adverse to a wrongdoing client for self-protective reasons.
See, e.g., 1 HAZARD & HODES, supra note 25, §§ 9.30-9.31.
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how to proceed can be found in scattered decisions,” but lawyers have
complained that general choice-of-law standards (ironically enough, the
same indeterminate standards that lJawyers must apply to legal questions
involving multijurisdictional activities of their own clients) were
unreasonably opaque and open-ended when applied to lawyer
discipline. In response, the ABA amended its Model Rule 8.5 in
August 1993 and, in effect, adopted a proposed legislative rule to govern
choice-of-law issues in lawyer discipline cases.” The rule has been
criticized by scholars as simplistic and overly rigid.” To date it has been
adopted in only a few jurisdictions, including the District of Columbia
(the home jurisdiction of the drafter of the ABA’s model rule on
the subject).” The scholarly criticism of the extant ABA rule is

93. See, e.g., In re Gil, 656 A.2d 303, 305 (D.C. 1995) (announcing rule that court would look
to law of any jurisdiction in which lawyer could have been prosecuted in determining whether
misconduct was “criminal act”); In re Hoffman, 379 N.W.2d 514, 517 (Minn. 1986) (per curiam)
(employing governmental-interest analysis theory of choice of law to determine whether law of
Minnesota, the residence and place of business of both lawyer and client and place of fee contract,
or Alaska, where injury occurred and where worker compensation commission made award and had
rule limiting lawyer’s fee in such proceeding, should apply to question of whether fee was legal).
Most of the few decisions that exist involve remedies other than lawyer discipline. See, e.g.,
Glidden Co. v. Jandernoa, 173 F.R.D. 459, 470-72 (W.D. Mich. 1997) (showing a choice of law
analysis in determining applicability of attorney-client privilege); Holbrook v. Andersen Corp., 756
F. Supp. 34, 39-40 (D. Me. 1991) (approving a settlement of minor’s tort claim and determination of
lawyer’s fees); Frost v. Lotspeich, 30 P.3d 1185, 1186-87 (Or. Ct. App. 2001) (involving a
controversy between Oregon and California lawyers over enforcement of a fee-splitting agreement);
¢f. 4 RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE § 32.5, at 153-55 (4th ed.
1996) (discussing choice-of-law considerations in legal malpractice litigation). As with choice of
law generally, on some occasions courts are able to ignore the issue because the lawyer codes in
question are the same. See, e.g., In re Howes, 940 P.2d 159, 167-68 (N.M. 1997) (per curiam)
(finding no conflict, where New Mexico anticontact rule was same as rule of District of Columbia,
with respect to activities of locally-admitted lawyer serving as federal prosecutor in District of
Columbia).

94. See generally Arvid E. Roach I, The Virtues of Clarity: The ABA’s New Choice of Law
Rule for Legal Ethics, 36 S. TEX. L. REv. 907 (1995) (providing a defense and exposition of the
ABA'’s new choice-of-law rule by its draftsman); Comm. on Counsel Responsibility, ABA, Risks of
Violation of Rules of Professional Responsibility by Reason of the Increased Disparity Among the
States, 45 BUS. LAW. 1229, 1237 (1990) (decrying absence of “very specific rules” on choice of law
to guide lawyers).

95. See MODEL RULES, supra note 72, R. 8.5.

96. See, e.g., Mary C. Daly, Resolving Ethical Conflicts in Multijurisdictional Practice—Is
Model Rule 8.5 the Answer, an Answer, or No Answer at All?, 36 S. TEX. L. REv. 715, 787-88
(1995) (criticizing Model Rule 8.5(a) as then recently amended); Rensberger, supra note 88, at 833-
35 (providing another criticism of Model Rule 8.5); Susanna Felleman, Note, Ethical Dilemmas and
the Multistate Lawyer: A Proposed Amendment to the Choice-of-Law Rule in the Model Rules of
Prafessional Conduct, 95 CoLUM. L. REv. 1500, 1501 (1995).

97. See, e.g., D.C. RULES OF PROF'L CONDUCT R.8.5 (2000); ILL. RULES OF PROF'L
CoNDUCT R. 8.5 (1998); N.Y. CODE OF PROF’L RESPONSIBILITY DR 1-105 (2001). The new D.C.

Published by Scholarly Commons at Hofstra Law, 2002



Hofstra Law Review, Vol. 30, Iss. 3 [2002], Art. 17
1038 HOFSTRA LAW REVIEW [Vol. 30:1015

telling.” The world would, of course, be a better place if it were possible
to craft clear and workable choice-of-law rules for lawyers’ practice (just
as it would be for any other business group whose work touches on more
than one jurisdiction). But the ABA rule is neither as clear as is
advertised nor workable in many possible applications. In any event, the
specifics of a choice-of-law rule for lawyer discipline are grist to be
ground on another occasion.”

The overall contemporary picture, then, is anomalous. The lawyer
codes themselves are worded both vaguely and broadly so as to spread
their regulatory net over a very wide array of lawyer behavior, including
(at least potentially) much conduct that is not committed in the course of
or even with a direct relationship to law practice.'” Given regulatory
concern about a lawyer’s character and future threat to clients and
others, that net is not bounded by state, or even national, lines of
governmental authority. For the purpose of both the specific and the
catch-all provisions of the lawyer codes, it is not decisive that the
offending conduct occurs in-state or out-of-state.” Yet, with respect to
regulatory jurisdiction, a state following traditional doctrine will only
entertain a proceeding to impose discipline if the lawyer is locally
admitted, wherever the offending acts may have occurred.'” Local acts,
apparently regardless of their egregiousness or their threat to local
persons or institutions, are not subject to the disciplinary power of local
courts (again, in the absence of local admission of the offending

rule continues the concept of local admission in amended D.C. RULES OF PROF’L CONDUCT
R. 8.5(a):
A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority
of this jurisdiction, regardless of where the lawyer’s conduct occurs. A lawyer may be
subject to the disciplinary authority of both this jurisdiction and another jurisdiction
where the lawyer is admitted for the same conduct.
Id. (emphasis added). The new D.C. Rule 8.5(b) then provides a rule governing choice of law in
such instances, although the rule does not explicitly mention the possibility of disciplinary authority
based on something other than local admission. See id. R. 8.5(b).

98. The few D.C. decisions under its choice-of-law rule have presented relatively
straightforward choices, so that the rule must be considered as yet untested. See, e.g., In re
Gonzalez, 773 A.2d 1026, 1027, 1029 (D.C. 2001) (indicating that a lawyer, admitted in both D.C.
and Virginia, moved to withdraw from Virginia litigation by making disclosures that clearly
violated the lawyer codes of both jurisdictions; lawyer code of Virginia applied to find violation).

99. The approach of the Restatement is to reject rigid approaches such as those of ABA
Model Rule 8.5(a). See RESTATEMENT, LAWYERS, supra note 18, § 5 cmt. h (explicitly rejecting the
approach of the amended Rule 8.5(a)). Instead, the Comment expresses a preference for the general
approach of the conflicts restatement.

100. See supra notes 74-78 and accompanying text.
101. See supra note 72 and accompanying text.
102. See supra note 1 and accompanying text.
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lawyer).” In short, a lawyer code of apparently powerful and
inescapable application is, in the final analysis, confined in its operation
to those lawyers who have been sufficiently law-abiding to go through
the elaborate ceremonies required for local admission. As the waggish
comment has it, there is something wrong with that picture.

V. HISTORICAL ORIGINS AND DEVELOPMENT OF THE LOCAL
ADMISSION LIMITATION

The anomalous limit imposed by traditional doctrine on state power
over lawyers admitted only elsewhere is self-inflicted, and it arose in a
world of law practice and bar discipline very different from that now
confronting lawyers and bar disciplinary officials. Unfortunately, it
continues to be enforced largely in a casual and unthinking way. Without
delving too deeply into the history of pre-twentieth century lawyer
regulation, suffice it to say that the earliest forms of that regulation in
the United States were entirely congenial with the local admission rule.
Indeed, it would be anachronistic to expect that the rule then would have
been anything else. The entire object of admission to a bar was
acceptance into local practice before a particular court, an admission
process that sometimes had to be repeated in many “bars” in the same
state—perhaps on a county-by-county basis."” Correlatively, the entire
point of lawyer discipline as it was then was to “dis-” bar a lawyer—to

103. See Attorney Grievance Comm’n v. Hyatt, 490 A.2d 1224, 1227 (Md. 1985).

104. At an earlier time in Virginia, for example, it might have been necessary for a lawyer to
obtain two certificates. One was from a court indicating that the lawyer was competent to practice
law; apparently this could be obtained from any judge. The other was required to be obtained from a
judge of the court of the county in which the lawyer resided, attesting to the lawyer’s good
reputation. See Leigh’s Case, 15 Va. (1 Munf.) 468, 481 (1810). The latter certificate, obviously,
was to assure a more firmly grounded judicial attestation about reputation.
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remove his'® name from the list of those enrolled and thus authorized to
practice before the local court.'”

Over time, the notion developed that local admission was exclusive,
in two senses. First, the admitted lawyer enjoyed the positive advantage
of right of audience before the court. Second, and eventually of great
competitive import for lawyers, that permission was accompanied by a
judge-made rule of state constitutional law that left judges with the
exclusive power to delineate exclusive rights for those lawyers who had
been admitted to the court’s bar.'” For most of American legal history
until the end of the nineteenth century, there was no indication that this
exclusive right extended beyond the courthouse. For the most part,
formally-admitted lawyers and only those lawyers could represent
clients in court.” It has only been within the last century, that courts
developed the much more ambitious project of excluding nonadmitted
persons (including nonadmitted lawyers) from practicing law outside the
courthouse.'” It is this regulatory realm that has come to be encased in

105. We have been taught to believe there were no “her” lawyers in those early times, and that
the first woman lawyers were admitted to practice only late in the nineteenth century. See, e.g.,
WOLFRAM, MODERN LEGAL ETHICS, supra note 18, § 1.4.3, at 11-12 (stating “[a]t common law
women were ineligible to practice law” and implying that first female American lawyers were
admitted in the 1870s). That understanding of history is apparently wrong, or at least
underinclusive, in that it ignores earlier (if, perhaps, not formally-licensed) women practitioners. A
historian has shown that there were many women who practiced law in colonial times, and many of
them enjoyed illustrious and successful professional careers as legal practitioners. See KAREN
BERGER MORELLO, THE INVISIBLE BAR: THE WOMAN LAWYER IN AMERICA 1638 TO THE PRESENT
3-38 (1986). It may be, however, that such pioneering practitioners flourished in work that did not
require formal admission to the bar, such as law-office practice, or in jurisdictions where admission
requirements were either momentarily relaxed or nonexistent.

106. Disbarment was a concept carried over from colonial England. See Ex parte Burr, 4 F.
Cas. 791, 794 (C.C.D.C. 1823) (No. 2186) (citing English precedents to demonstrate that power of
court to discipline lawyer was carried to Maryland, the state whose law was applicable in the
District of Columbia, as part of English common law). Instances of disbarment are found among
early postcolonial decisions of the state and federal courts. See, e.g., United States v. Porter, 27 F.
Cas. 595, 597 (C.C.D.C. 1812) (No. 16,072); In re Anonymous, 7 N.J.L. 162, 164 (1824). The
lesser sanction of temporary suspension from practice for less serious professional offenses was an
alternative remedy. See, e.g., Burr, 4 Fed. Cas. at 793 (citing Maryland statute of 1719 providing for
disbarment, temporary suspension, or fine not exceeding 4000 pounds of tobacco); Reilly v.
Cavanaugh, 32 Ind. 214, 218 (1869). Only in the latter part of the twentieth century did courts
exercise much imagination in shaping remedies beyond disbarment or suspension to deal with
particular kinds of lawyer misconduct and problems. See WOLFRAM, MODERN LEGAL ETHICS,
supra note 18, § 3.5.7, at 13941 (discussing alternatives to disbarment or suspension, such as
conservatorship, probation and supervised practice, retraining, costs, fines, and other monetary
sanctions).

107. See Charles W. Wolfram, Lawyer Turf and Lawyer Regulation: The Role of the Inherent-
Powers Doctrine, 12 U. ARK. LITTLE Rock L.J. 1, 3 (1989) [hereinafter Wolfram, Lawyer Turf].

108. See, e.g., WOLFRAM, MODERN LEGAL ETHICS, supra note 18, § 15.1.1, at 824.

109. Seeid. § 15.1.3, at 837-45.
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the law of unauthorized practice—a realm over which courts both have
created powerful tools for enforcement and have claimed an exclusive
right to define its boundaries."® The net effect was that nonadmitted
lawyers and laypersons who wished to provide law-related services that
were judicially defined as the unauthorized practice of law were denied
both the right of audience as well as the right of out-of-court
representation extended to locally-admitted lawyers. The development of
that exclusionary notion of unauthorized practice did not begin in
American law until the late-nineteenth and early-twentieth centuries." It
was only recently that doctrines were developed precluding nonlawyers
from providing what we have come to think of as exclusively “lawyer
services” in nonlitigation work. During most of American history prior
to the twentieth century, a great deal of transactional work—such as the
preparation of deeds, mortgages, bonds, contracts, wills, and similar
documents—was performed by nonlawyers, such as notaries public,
justices of the peace, minor courthouse officers, or simply literate men
and women with copies of ubiquitous form books at hand.'”

110. See RESTATEMENT, LAWYERS, supra note 18, § 1 cmt. ¢ (describing holdings in many
states that state constitutional power of courts to regulate lawyers is exclusive of other branches of
state govemnment); Eugene Gressman, Inherent Judicial Power and Disciplinary Due Process, 18
SETON HALL L. REV. 541, 542 (1988); David B. Wilkins, Who Should Regulate Lawyers?, 105
Harv. L. REv. 799, 801 (1992); Wolfram, Lawyer Turf, supra note 107, at 6-7 (generally
describing and critiquing negative aspect of inherent-powers doctrine). On use of the negative-
power concept to strike down legislative attempts to reshape the notion of unauthorized practice, see
Martinez v. Albuquerque Collection Services, Inc., 867 F. Supp. 1495 (D.N.M. 1994), applying New
Mexico constitutional law and striking down a statute purporting to regulate the unauthorized
practice of law by a collection agency as interfering with the inherent power of the state’s supreme
court. See id. at 1503; ¢f. Haymond v. Lundy, No. CIV.A. 99-5048, 2000 WL 1824174, at *1-2
(E.D. Pa. Dzc. 12, 2000) (applying Pennsylvania law, holding that state statute permitting claim
against state bar member for aiding and abetting unauthorized practice offends state supreme court’s
exclusive power to regulate lawyers and is unconstitutional under state constitution). Only rarely
will a state’s constitution expressly confer on its highest court jurisdiction to regulate the
unauthorized practice of law. See, e.g., IND. CONST. art. 7, § 4 (granting state supreme court original
jurisdiction with respect to “the unauthorized practice of law”). Occasional decisions will accept
legislative enactments dealing with unauthorized practice on the ground of comity. See, e.g.,
Unauthorized Practice of Law Comm. v. Employers Unity, Inc., 716 P.2d 460, 464 (Colo. 1986) (en
banc) (holding constitutional a statute that confirmed the fifty-year-old practice of nonlawyers to
represent clients before state department of labor).

111. See WOLFRAM, MODERN LEGAL ETHICS, supra note 18, § 15.1.1, at 825-26. At the
beginning of the twenty-first century, the American doctrine of unauthorized practice, as applied to
out-of-court work by nonlawyers, was generally much more preclusive of nonlawyer interference
with money-making opportunities for lawyers than is true of the law of virtually any other
industrialized country.

112. See CHARLES WARREN, A HISTORY OF THE AMERICAN BAR 4-5 (1966). Perennial best
sellers during a great part of the eighteenth and nineteenth centuries in America were variations on
the English concept of a “conductor generalis”—a formbook that was designed (almost certainly by
one or more lawyer authors, as they invariably claimed) to be used in most of the everyday drafting
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While most modern instances of unauthorized practice involve
entirely uncredentialed nonlawyers,'” it has long been recognized that
lawyers who are otherwise credentialed may themselves offend
unauthorized practice restrictions. A violation occurs when a lawyer
admitted in, say, the District of Columbia, attempts to practice law in,
say, West Virginia. That notion is expressed in the lawyer codes of
apparently every state,"* by means of the rule that prohibits a lawyer
locally admitted from practicing in another jurisdiction in circumstances
constituting the unauthorized practice of law where the practice
occurs.'” Because activities of a D.C. lawyer practicing law in West
Virginia without a local license would constitute unauthorized practice,
one might expect to find instances of enforcement at least somewhat
proportional to the extent of such unauthorized across-borders practice.
In fact, reported decisions involving home state prosecution of such an
offense are extremely rare.® On the other hand, anecdotal and
impressionistic evidence indicates that such unauthorized out-of-state
practice by lawyers, if not entirely commonplace, is probably at least

situations that had legal significance. See, e.g., ANONYMOUS, A NEW CONDUCTOR GENERALIS
(Albany 1803). The long title of the work continues “Being a Summary of the Law Relative to the
Duty and Office of Justices of the Peace, Sheriffs, Coroners, Constables, Jurymen, Overseers of the
Poor, etc., etc. With . . . a Variety of Practical Forms . . . Which Will Be Found Useful to Citizens,
Lawyers and Magistrates.” Id. The anonymous author is identified on the title page only as “A
Gentleman of the Law.” Id. The earliest of such a Conductor Generalis was printed in Philadelphia
in 1722, See Alfred L. Brophy, “Ingenium Est Fateri Per Quos Profeceris:” Francis Daniel
Pastorius’ Young Country Clerk’s Collection and Anglo-American Legal Literature 1682-1716, 3
U. CHI. L. SCH. ROUNDTABLE 637, 640 n.5 (1996). These were near copies of works of the same
name that were quite popular in England during the same period. See Eben Moglen, Taking the
Fifth: Reconsidering the Origins of the Constitutional Privilege Against Self-Incrimination, 92
MicH. L. REv. 1086, 1097-98 (1994).

113. See WOLFRAM, MODERN LEGAL ETHICS, supra note 18, § 15.1.3, at 836-37.

114. See, e.g., CAL. RULES OF PROF'L CONDUCT R. 1-300(B) (1994); D.C. RULES OF PROF’L
CONDUCT R. 5.5(a) (2000); W. VA. RULES OF PROF’L CONDUCT R. 5.5(a) (2001); MODEL CODE,
supra note 76, DR 3-101(B) & EC 3-9 (1969). See generally Out-of-State Attorneys, Laws. Man. on
Prof. Conduct (ABA/BNA), at 21:2001 (Nov. 22, 2000).

115. See generally MODEL RULES, supra note 72, R. 5.5(a) (“A lawyer shall not: (a) practice
law in a jurisdiction where doing so violates the regulation of the legal profession in that
jurisdiction . ...”).

116. For such rare instances, see In re Kennedy, 605 A.2d 600 (D.C. 1992) (per curiam), where
a D.C.-admitted lawyer was suspended for a particularly egregious attempt to open an office in
Maryland for the full-time practice of law without being admitted there, see id. at 601, 605, and In
re Schrader, 523 S.E.2d 327 (Ga. 1999) (per curiam), where the Georgia Supreme Court suspended
a lawyer admitted in Georgia but not New York, following a New York conviction for filing a
probate matter in New York without obtaining admission pro hac vice, even though the facts
showed that the lawyer had moved to New York and was in the process of applying for admission
generally, see id. at 327-28.
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widespread."” Occurring outside the courthouse, there is no ready
judicial monitor. Being of questionable legality, it presumably does not
get trumpeted about by the peripatetic practitioner. Like most
surreptitious activities, it is unlikely that reliable statistics on incidence
could be generated. If the intuited statistic is accurate, why, then, the
lack of in-state enforcement? The reasons, which I have speculated
about elsewhere," probably have much to do with home state regulatory
interests (as well as the relative absence of complaints from either clients
or lawyer colleagues). Even if an offense of unauthorized practice in a
distant state is provable, in most instances there will be simply little or
nothing for the home state to gain by prosecuting its own lawyers for an
activity that would be entirely unobjectionable if performed within the
state. Given the out-of-state location (and, presumably, impact) of the
activities, the matter will most often be considered to be largely if not
entirely of substantive interest only to the state in which the activity
occurred.'”

Regulatory fixation of local admission as the hook on which to
hang lawyer discipline continued, indeed was significantly reinforced,
by the rise of local and state bar associations during the last decades of
the nineteenth century.™ That period of a surge of foundings of bar
associations is customarily dated with the founding of the first
significant American bar association in continuous existence—the

117. See Wolfram, Sneaking Around, supra note 47, at 635-86. The matter has, of course, been
brought very much to a head by the decision of the California Supreme Court in Birbrower,
Montalbano, Condon & Frank, P.C. v. Superior Court, 949 P.2d 1 (Cal. 1998). In Birbrower, the
court held that New York lawyers who followed directions of long-time New York clients to go to
California to assist one of clients’ corporate entities in a California-based contract dispute were
engaged in unauthorized practice in that state. See id. at 7. Therefore, they could not recover unpaid
fees from the client that was suing the firm in California for malpractice in allegedly settling the
dispute unfavorably. See id. Birbrower has become a household term in most law offices and
occasioned the appointment of an ABA commission to investigate how to deal with the problem of
interstate transactional lawyering. See generally COMM’N ON MULTUURISDICTIONAL PRACTICE,
ABA, INTERIM  REPORT  (2001), available at  http://www.abanet.org/cpr/mjp-
final _interim_report.doc (last visited Jan. 22, 2002).

118. See Wolfram, Sneaking Around, supra note 47, at 686-87.

119. For the way, in general, in which resource-allocation decisions of bar disciplinary officials
affects in-state discipline, see infra text accompanying note 204.

120. On the history of local and state bar associations, see generally WOLFRAM, MODERN
LEGAL ETHICS, supra note 18, § 2.3. See also LAWRENCE M. FRIEDMAN, A HISTORY OF AMERICAN
LAw 561-63 (1973); JAMES WILLARD HURST, THE GROWTH OF AMERICAN LAW: THE LAWMAKERS
285-88 (1950); HERMAN KOGAN, THE FIRST CENTURY: THE CHICAGO BAR ASSOCIATION 1874-
1974, at 35 (1974).
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