











LABOR GOALS AND ANTIDISCRIMINATION NORMS

ployee expectations and thus less likely to incite employee resentment and un-
dermine solidarity.*® By precluding accommodations that undermine discre-
tion-constraining policies, then, Barnett might mitigate one major source of
backlash against the ADA, putting those accommodations it does not condemn
on a firmer footing.

Third, insofar as employers generally seek to avoid having to make accom-
modations under the ADA, Barnett might incentivize them to adopt more objec-
tive workplace policies, a salutary result for all employees. Read broadly, Barnett
holds that an accommodation will generally be unreasonable if it would require
an employer to violate a policy designed to constrain (and that in fact constrains)
her decisionmaking discretion. Thus, insofar as an employer institutes policies
that limit her discretion, she can to a considerable extent avoid the ADA’s ac-
commodation requirement. In this respect, Barnett obviously promotes labor
goals, incentivizing employers to adopt objective policies that limit their ability
to treat their employees arbitrarily. More subtly, it also promotes non-ADA an-
tidiscrimination norms, for numerous psychological studies have shown that dis-
cretionary workplace policies, such as highly subjective hiring criteria, facilitate
the expression of subconscious biases and stereotypes regarding racial minorities
and women, undermining equality of opportunity for those groups.'¥ By incen-
tivizing employers to adopt more objective workplace policies, Barnett might
help to advance one of Title VII’s main purposes.

Weighing against these possible benefits, of course, is Barnett’s potential to
preclude a fair number of accommodations as unreasonable and thus to under-
mine the ADA’s purpose of integrating disabled individuals into the workplace.
Whether we endorse Barnett will thus depend on whether we prioritize labor’s
goal of limiting employer discretion or the ADA’s commitment to individualized
treatment. Because the values at stake are incommensurable, it is impossible to
provide a definitive argument for privileging one over the other. Even after tally-
ing all the costs and benefits of the competing approaches, we will still have to
decide as individuals and a society which value we deem more important. That
said, this Part has identified a number of costs imposed by the ADA’s accommo-
dation requirement and has adduced a number of reasons for approving Barnett’s
attempt to mitigate those costs. These considerations should cause us to question
our support for the accommodation requirement. And even if we ultimately de-
cide that the requirement’s costs to labor goals are worth it, we will at least have
reached a more considered judgment on the issue.

146.  Cf. Harris, supra note 137, at 135 n.59, 156 nn.137-138 (citing psychological studies
purporting to show that frustrating expectations of fair treatment harms employee
morale).

147. See supra note 83; see also Stacy M. Hickox, Transfer as an Accommodation: Stand-
ards from Discrimination Cases and Theory, 62 ARK. L. REV. 195, 244-47 (2009) (pre-
senting social-science research data to show that subjectivity in hiring and promo-
tion decisions can allow bias to influence those decisions).
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Moreover, though labor’s traditional goal of limiting employer discretion
and the antidiscrimination norms underlying the ADA’s accommodation re-
quirement are incommensurable, it is worth noting an asymmetry between the
two that militates in favor of privileging the former over the latter, rather than
vice versa, when they conflict. Constraining employer discretion is, as we have
seen, the sine qua non of the labor movement. Unless their discretion is cabined,
employers will continue to be able to treat their employees arbitrarily, thus pre-
venting labor from realizing its goals of augmenting employees’ wages and ben-
efits, improving their working conditions, and enhancing their job security. La-
bor, in other words, cannot achieve any of its policy objectives unless it manages
to significantly limit employer discretion. '

The ADA’s accommodation requirement does not occupy a comparable sta-
tus within the disability-rights movement. While the requirement might be a par-
ticularly direct means of achieving the movement’s ambition of integrating peo-
ple with disabilities into the workplace, there are other ways of realizing this
ambition without augmenting employer discretion. Specifically, like Title VII,
the ADA has a provision proscribing employment practices that have a disparate
impact and that cannot be justified by business necessity."® Though this provi-
sion has been largely overshadowed by the accommodation requirement, it could
potentially prove just as effective in increasing employment opportunities for
people with disabilities. Indeed, some disability-law scholars have argued that it
may be more effective in advancing the ADA’s mission than the accommodation
requirement, since it would modify jobs and workplace policies more extensively
and thereby uproot entrenched norms that exclude people with disabilities.'*
And whereas the accommodation requirement enhances employer discretion,
the disparate-impact theory constrains it, since that theory requires employers to
make wholesale accommodations for all their employees rather than retail ac-
commodations for individual employees.”®

This is not to deny the considerable obstacles to revitalizing the ADA’s dis-
parate-impact theory. Most significant, in the Title VII context, the Supreme
Court has recently cast doubt on both the theory itself and on class actions as the
primary procedural mechanism for bringing disparate-impact challenges.” If
these hurdles are insurmountable, then we will indeed have to confront the con-
flict between the ADA’s accommodation requirement and labor’s goal of limiting

148.  See supra note 101.
149. See Stein & Waterstone, supra note 101, at 893-921.
150.  See supra Subsection [.B.2.

151 Seeinfra note 203 and accompanying text (discussing the Supreme Court’s decision
in Ricci v. DeStefano); supra note 88 (discussing the Court’s decision in Wal-Mart
Stores, Inc. v. Dukes). For a discussion of the other impediments to bringing suc-
cessful ADA disparate-impact challenges, see Nathaniel Garrett, Note, Hendricks-
Robinson as Crowbar: Removing the Certification Bar to Disability-Based Employ-
ment-Discrimination Class Actions, 58 STAN. L. REV. 859, 860 (2005).
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employer discretion. But if they can be overcome in the ADA context, then a gal-
vanized disparate-impact theory might promote the ADA’s antidiscrimination
norms at least as well as the accommodation requirement and without incurring
the same costs to labor goals.

Also counting against Barnett is the decision’s potential to relegate disabled
individuals to precisely those workplaces that most offend traditional labor goals.
Under Barnett, an ADA plaintiff is more likely to prevail on her accommodation
claim insofar as she seeks an accommodation from a workplace policy that does
not constrain employer discretion. The fewer discretion-constraining policies an
employer has, the more accommodations she will have to make under the ADA.
Although this might incentivize employers to institute more objective workplace
policies, it also might have the perverse effect of consigning disabled employees
to the employers who enjoy the most discretion. Because such employers have
fewer discretion-constraining policies and thus fewer grounds for resisting pro-
posed accommodations as unreasonable, they will, on average, end up having to
accommodate more disabled employees than will employers who enjoy less dis-
cretion. But it is, of course, the unconstrained employers whom organized labor
has traditionally regarded as the greater threat to employees’ job security. To the
extent that it still permits disabled individuals to be integrated into the work-
place, Barnett might very well channel them into the worst kinds of workplaces
from the perspective of labor goals.

Our assessment of Barnett will thus also depend on the extent to which we
think labor goals are subject to distributional constraints—in particular, the ex-
tent to which we think it is permissible to promote labor goals for the majority
of workers even at the expense of excluding some identifiable subset of workers
(here, disabled ones) from those very same benefits. Although we cannot elimi-
nate Barnett’s potential to channel disabled employees to those employers who
enjoy more discretion, it is worth noting one feature of the ADA that might mit-
igate the more deleterious effects of such channeling. Once the ADA integrates a
disabled employee into any workplace, even one where the employer enjoys con-
siderable discretion, it does not leave the employee wholly subject to the em-
ployer’s whim. Recall that the statute forbids employers to “discriminate against
a qualified individual on the basis of disability.”*> And it defines “discrimination”
to include not just failing to make a reasonable accommodation,”? but also, fol-
lowing Title VII, “limiting, segregating, or classifying a job applicant or employee
in a way that adversely affects the opportunities or status of such applicant or
employee because of [her] disability.”* By imposing some restrictions on the
manner in which employers may treat their disabled employees, the ADA’s ban
on disability-based disparate treatment protects disabled employees from at least

152. 42 U.S.C. § 12112(a) (2006 & Supp. 11 2009).
153.  Id. § 12112(b)(5)(A).
154. Id. § 12112(b)(1).
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some particularly egregious forms of arbitrary treatment—even in workplaces
where the employers otherwise have nearly unfettered discretion.’

Nevertheless, the ADA cannot completely insulate disabled employees from
all the hazards of at-will employment simply by proscribing disparate treatment
because of disability. Thus, Barnett might end up exposing disabled employees to
more of those hazards than they would otherwise face were the ADA’s accom-
modation requirement more frequently permitted to trump discretion-con-
straining workplace policies. While there are good reasons to think that this is a
cost worth paying for the sake of safeguarding and promoting discretion-con-
straining policies, it remains a cost nonetheless—a cost proponents of labor goals
must forthrightly acknowledge.

III. REASSIGNMENT AND EMPLOYER DISCRETION

The previous two Parts developed a framework for thinking about the rela-
tionship between labor goals and antidiscrimination norms. Part I identified one
of the labor movement’s primary goals—limiting employer discretion to prevent
arbitrary treatment—and demonstrated the ways in which Title VII broadly pro-
motes that goal. Part II then explained how the ADA tends to have the opposite
effect, requiring employers to exercise discretion in implementing ad hoc, case-
by-case accommodations. To illustrate the doctrinal relevance of this framework,
this Part applies it to an issue that continues to divide the federal courts of ap-
peals: whether the ADA can ever require an employer to reassign a disabled em-
ployee to a position in violation of a competitive-assignment policy—that is, a
policy of filling the position with the “most qualified” candidate.

This Part argues that reassignments that violate competitive-assignment pol-
icies can be “reasonable accommodations” within the meaning of the ADA, and
that a Barnett-like presumption against such reassignments is inappropriate. Bar-
nett’s rationale seems to warrant a presumption only against accommodations
that undermine discretion-constraining employment policies in the vast majority
of cases, such as accommodations to seniority systems. Unlike the typical senior-
ity system, however, many competitive-assignment policies use vague, subjective
criteria to identify the most qualified candidate, thereby enhancing employer dis-
cretion rather than constraining it. Accordingly, whereas Barnett requires a plain-
tiff to rebut the presumption that a seniority system limits employer discretion,
in a case involving a competitive-assignment policy, a plaintiff should merely
have to make an initial showing that the policy uses vague, subjective criteria to
define merit. By making this showing, the plaintiff reveals the policy to be the
kind that, at least on its face, does little to limit employer discretion and, conse-
quently, stands little to lose from being subjected to the ADA’s accommodation
requirement. The burden should then shift to the employer to show that, despite
its use of subjective criteria, the policy actually does constrain employer discre-

155. The same is true, of course, of employees who belong to groups that are protected
under other employment-discrimination statutes, such as Title VIL.
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tion, such that departing from it would impose an “undue hardship” in the cir-
cumstances by, say, unsettling employees’ legitimate expectations or prompting
nondisabled employees to request additional accommodations.

Although this resolution of the reassignment controversy broadly accords
with proposals made by a number of other scholars, and thus will often yield
similar results in particular cases, it nevertheless differs in fundamental respects.
Some scholars, for example, would also have courts distinguish more carefully
among different kinds of competitive-assignment policies. But they leave the dis-
tinguishing solely to employers attempting to prove their undue-hardship de-
fense, rather than employees attempting to show a proposed accommodation to
be prima facie reasonable. They also suggest few bases of distinction beyond the
degree to which an accommodation disrupts an employer’s business opera-
tions.’s® Other scholars have proposed distinguishing between objective and sub-
jective assignment criteria, but they either follow Justice O’Connor’s concurrence
in Barnett in deeming objective only those criteria that create legally enforceable
rights"” or focus exclusively on how the distinction might serve antidiscrimina-
tion norms rather than labor goals."® In contrast to these proposals, this Part sit-
uates the reassignment controversy in the broader conflict between labor’s goal
of limiting employer discretion and the ADA’s commitment to individualized
treatment, offering a more theoretically grounded analysis of competitive-assign-
ment policies and their suitability for accommodations under the ADA.

A. The Reassignment Controversy

The courts of appeals that have confronted the reassignment controversy
fundamentally disagree at the levels of both statutory text and policy. The textual
disagreement centers on the provision of the ADA that identifies “reassignment
to a vacant position” as one possible reasonable accommodation.” On one read-
ing, espoused by the Eighth Circuit (and, until recently, the Seventh Circuit), this
provision would require employers merely to consider the application of a disa-
bled employee seeking reassignment to a particular position as a reasonable ac-
commodation on an equal, nondiscriminatory basis with the applications of
nondisabled employees.'®® The reassignment provision, on this view, instructs

156.  See, e.g., Cheryl L. Anderson, “Neutral” Employer Policies and the ADA: The Impli-
cations of US Airways, Inc. v. Barnett Beyond Seniority Systems, 51 DRAKE L. REV. 1,
37-43 (2002).

157.  See Stephen F. Befort, Reasonable Accommodation and Reassignment Under the
Americans with Disabilities Act: Answers, Questions and Suggested Solutions After
U.S. Airways, Inc. v. Barnett, 45 ARIZ. L. REV. 931, 979-83 (2003).

158.  See Hickox, supra note 147, at 244-47.
159. 42 U.S.C. § 12111(9)(B) (2006).

160. See Huber v. Wal-Mart Stores, Inc., 486 F.3d 480 (8th Cir. 2007), cert. dismissed, 552
U.S. 1136 (2008); EEOC v. Humiston-Keeling, Inc., 227 F.3d 1024 (7th Cir. 2000),
overruled by EEOC v. United Airlines, Inc., 693 F.3d 760 (7th Cir. 2012).
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employers that they must consider reassignment to a vacant position as a possible
accommodation before firing a disabled employee—that they have not fully dis-
charged their obligations under the ADA simply by attempting to modify the dis-
abled employee’s current position.' Contrary to this interpretation, the Tenth
and D.C. Circuits have reasoned that, had Congress intended to require only
equal consideration, it could have explicitly so provided; yet it deliberately chose
the word “reassignment,” and “the core word ‘assign’ implies some active effort
on the part of the employer.”®* Moreover, because the ADA already contains an-
other provision prohibiting employers from treating the disabled unequally,'®?
interpreting the reassignment provision to require only equal consideration
would render that provision superfluous.'®

The primary disagreement among the circuits, however, is one of policy. The
Tenth Circuit, for instance, maintains that reading the ADA’s reassignment pro-
vision to require only equal consideration would render the provision an
“empty” promise.'” In contrast, the Seventh Circuit once reasoned that a more
expansive reading would threaten to “convert a nondiscrimination statute into a
mandatory preference statute.”** No one, the Seventh Circuit acknowledged,
disputes that “requiring employers to clear away obstacles to hiring the best ap-
plicant for a job, who might be a disabled person or a member of some other
statutorily protected group,” falls within the ADA’s core mission of guaranteeing
equal employment opportunities for people with disabilities.'” But “requiring
employers to hire inferior (albeit minimally qualified) applicants merely because
they are members of such a group” seems to go well beyond that mission,
amounting to “affirmative action with a vengeance.”® The Eighth Circuit has
embraced this argument, declaring that “the ADA is not an affirmative action
statute” and, consequently, that it cannot require employers to prefer disabled
employees over more qualified nondisabled employees.'®

161.  Humiston-Keeling, Inc., 227 F.3d at 1027-28. This argument anticipated the one pro-
pounded by Justice Scalia in his Barnett dissent. See US Airways, Inc. v. Barnett, 535
U.S. 391, 414-15 (2002) (Scalia, J., dissenting).

162. Akav. Wash. Hosp. Ctr., 156 F.3d 1284, 1304 (D.C. Cir. 1998) (en banc}); see Smith v.
Midland Brake, Inc., 180 F.3d 1154, 1164 (10th Cir. 1999) (en banc).

163. 42 U.S.C. § 12112(a) (2006 & Supp. 11 2009).
164. Smith, 180 F.3d at 1164-65; Aka, 156 F.3d at 1304.
165. Smith, 180 F.3d at 1167.

166. Humiston-Keeling, Inc., 227 F.3d at 1028; see id. (“[TThe [ADA] is not a mandatory
preference act.”).

167. Id.
168. Id. at 1028-29.

169. Huber v. Wal-Mart Stores, Inc., 486 F.3d 480, 484 (8th Cir. 2007), cert. dismissed,
552 U.S. 1136 (2008).
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This “affirmative action” rhetoric loses some of its force once we recognize
the various limits that the ADA and the EEOC’s enforcement guidelines impose
on the reassignment duty. As summarized by the Tenth Circuit, these limits in-
clude the following: an employer need not create a new position for a disabled
employee seeking reassignment; the position to which the disabled employee
wishes to be reassigned must be “vacant,” which will not be the case if it is cur-
rently occupied by another employee or if another employee has a contractual or
seniority-based right to it; the disabled employee must be minimally “qualified”
for the position within the meaning of the ADA; reassignment is not required if
it would constitute a promotion; and reassignment, like any other accommoda-
tion, must not impose an “undue hardship” on the operation of the employer’s
business.”® Nevertheless, despite these limits, to adopt the Tenth and D.C. Cir-
cuits’ position—to be willing in principle to require an employer to reassign a
disabled employee to a position in violation of its competitive-assignment pol-
icy—would be to impose a significant obligation on employers.

B. Balancing Labor Goals and Antidiscrimination Norms in Reassignment
Cases

Whatever the intrinsic merits of each position espoused by the courts of ap-
peals, neither can withstand the Supreme Court’s decision in Barnett unscathed.
On the one hand, the Eighth Circuit professes (as the Seventh Circuit once pro-
fessed) a desire to prevent the ADA from becoming a “mandatory preference
statute” or a form of “affirmative action.” And yet, despite the Eighth Circuit’s
protestation that the Seventh Circuit’s prior position was “bolstered by” Bar-
nett,”* Barnett actually repudiated it. The Court declared that “preferences will
sometimes prove necessary to achieve the Act’s basic equal opportunity goal”;
consequently, “[t]he simple fact that an accommodation would provide a ‘pref-
erence’—in the sense that it would permit the worker with a disability to violate
a rule that others must obey-—cannot, in and of itself, automatically show that the
accommodation is not ‘reasonable.”””* The Seventh Circuit recently recognized
as much, overruling its prior precedent in light of Barnett and adopting the Tenth
and D.C. Circuits’ position."7?

On the other hand, the Tenth and D.C. Circuits’ position seems to imply that
reassignment in violation of a competitive-assignment policy will always be rea-
sonable, at least in principle, regardless of how the policy actually identifies the
“most qualified” candidate. In adopting that position, the Seventh Circuit has

170.  Smith, 180 F.3d at 1170. For further exposition of these limits, see id. at 1170-78.
171.  Huber, 486 F.3d at 484.
172.  US Airways, Inc. v. Barnett, 535 U.S. 391, 397, 398 (2002).

173.  See EEOC v. United Airlines, Inc., 693 F.3d 760, 764-65 (7th Cir. 2012), cert. denied,
133 S. Ct. 2734 (2013).
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drawn the same lesson.”* Barnett’s rationale, however, demands closer scrutiny
of such policies to determine whether they actually constrain employer discre-
tion, such that employees form expectations of fair, predictable treatment.

Therefore, to assess the appropriateness of an accommodation that would
require an employer to reassign a disabled employee in violation of the em-
ployer’s competitive-assignment policy, courts should consider whether the pol-
icy uses objective or subjective criteria to identify the most qualified candidate.
In particular, an ADA plaintiff seeking reassignment should bear the initial bur-
den of showing that the employer’s competitive-assignment policy uses subjec-
tive criteria, rendering it the kind of policy that, at least on its face, affords the
employer significant discretion and consequently engenders few expectations
among employees of fair, predictable treatment. This would mean that the ac-
commodation would be reasonable “in the run of cases.”

At that point, the burden should shift to the employer to show that, despite
using subjective criteria, the policy nonetheless cabins employer discretion and
that the proposed reassignment would consequently impose an “undue hard-
ship” on its business operations in the particular circumstances.” Although the
undue-hardship defense has traditionally been assumed to contemplate only an
accommodation’s financial costs and logistical hurdles, employers should be al-
lowed to show that the accommodation will augment their discretion as well; in-
deed, from a labor-goals perspective, they should be encouraged to do so. To
make such a showing, an employer might argue that the accommodation will
unsettle employees’ legitimate expectations or that it will prompt nondisabled
employees to request additional accommodations. Both of these consequences
would further erode discretion-constraining policies and thus enhance employ-
ers’ ability to treat their employees arbitrarily. By allowing employers to assert
such considerations as a defense to proposed accommodations, we can reinforce
the incentives Barnett creates for employers to institute and follow objective
workplace policies.

At neither step of the foregoing analysis should courts equate “objective” se-
lection criteria strictly with legally binding ones."”® Even if a selection policy is not
legally enforceable, it can still be objective in the sense that it significantly con-
strains employer discretion—a fact Barnett recognized in the context of seniority
systems."”7 So restricting the definition of “objective” criteria would be especially

174. Seeid. at 764, 765 n.3.

175.  Cf. Barnett, 535 U.S. at 401-02 (endorsing a burden-shifting framework whereby the
plaintiff first shows that the requested accommodation seems reasonable “on its
face” and the employer then shows that the accommodation would impose an “un-
due hardship” in the circumstances).

176. Contra Befort, supra note 157, at 979-83 (deeming “objective” only those selection
policies that create legally enforceable rights).

177. Barnett, 535 U.S. at 304.
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unfortunate given the inexorable decline in the number of unionized work-
places,”® which tend to have the most legally enforceable policies, in the form of
collective-bargaining agreements. If we want to promote the labor goal of curb-
ing arbitrary treatment for all employees, both unionized and nonunionized (and
Barnett suggests we should), then we must attend to the details of employers’
selection procedures, without relying on overbroad proxies.

To be sure, once we move beyond the notion of legal enforceability, the dis-
tinction between objective and subjective selection criteria becomes vague. At
one extreme, an employer might use numeric criteria, such as the number of
words an employee can type per minute, or a score on a professionally developed
test—measures of merit that leave the employer with almost no discretion and
that should generally not be subverted by the discretionary accommodation de-
cision required by the ADA. At the other extreme, an employer might specify no
criteria at all, trusting the assignment decision to a manager’s “gut feeling” about
the candidates. Because such a policy already leaves the employer with nearly un-
fettered discretion, subjecting the employer to the ADA’s accommodation re-
quirement will neither enhance the employer’s discretion further nor frustrate
employees’ expectations of fair treatment.

Between these two extremes lies a vast range of competitive-assignment pol-
icies, including those that specify rather rigorous minimum qualifications for the
position but then leave the ultimate assignment decision to the employer’s dis-
cretion. For example, under the assignment policy at issue in the earlier Seventh
Circuit decision considered in the previous Section, the employer’s director of
human resources would first screen the applicants for an accounting position,
identifying the strongest ones based on fairly objective criteria, such as education,
accounting experience, and math skills.”? A supervisor would then interview the
screened applicants, ultimately choosing one for the position based on her sub-
jective sense of who was the best among them.”® In cases involving such policies,
the framework developed in this Article suggests that reassignment will often be
a reasonable accommodation, since the accommodation decision will often be no
more subjective than the employer’s discretionary judgment regarding who

among a group of minimally qualified candidates is the “most qualified.”®

178.  See supra note 22 and accompanying text.
179. See EEOC v. Humiston-Keeling, Inc., 54 F. Supp. 2d 798, 804-05 (N.D. Ili. 1999).
180. See id.

181.  This assumes, of course, that the interview stage is an arbitrary process, simply be-
cause it employs subjective criteria. If an interview process employs more objective
procedures, such as multiple interviewers and well-defined rubrics, then a disabled
employee will typically not be able to meet her burden of showing the reasonable-
ness of an accommodation that would disrupt or bypass that process. And even
when an interview process uses subjective criteria, the employer will still be able to
attemnpt to show as part of its undue-hardship defense that the process nevertheless
limits its discretion in practice.
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Given the significant variation among competitive-assignment policies, a
presumption of reasonableness in favor of accommodations that violate such
policies is inappropriate. But so too is a Barnett-style presumption of unreason-
ableness."® Whereas seniority systems almost always cabin employer discretion
and therefore engender expectations among employees of fair and predictable
treatment, a significant proportion of competitive-assignment policies leave em-
ployer discretion relatively unconstrained. Indeed, many such policies are de-
signed precisely to preserve employer discretion.® Disabled employees should
thus be permitted to demonstrate that their employers’ competitive-assignment
policies are the kinds of policies that, on their face, do little to curb decisionmak-
ing discretion, and, consequently, that would not be significantly undermined by
the ADA’s accommodation requirement.

Though we might worry that courts lack the institutional capacity to scruti-
nize employers’ selection policies, or that such an inquiry is unmanageable, this
concern should not be dispositive. For one thing, as a doctrinal matter, Barnett’s
holding and rationale require a more nuanced approach to evaluating the discre-
tion-constraining effects of employment policies (and thus the “reasonableness”
of violating them in the name of the ADA’s accommodation requirement).
Moreover, asking courts to examine employers’ selection policies and to distin-
guish between objective and subjective criteria is not asking them to engage in an
enterprise that is completely alien to them. As we have seen, in the context of
disparate-impact challenges under Title VII, courts regularly distinguish among
numeric, nonnumeric (but still objective), and subjective selection criteria, and
the EEOC has developed elaborate guidelines for evaluating each kind. The same
is true for challenges to private employers’ affirmative-action programs.’® To im-
plement this Article’s proposed solution to the reassignment controversy, courts
need not perform any inquiries that they are not already performing in other
employment-discrimination cases.

Indeed, courts also regularly perform such inquiries in assessing the reason-
ableness of accommodations under the ADA itself. For example, to determine
whether it is reasonable to require an employer to modify its attendance policy
in order to accommodate a disabled employee, courts focus on the degree to
which the policy constrains the employer’s discretion in setting its employees’

182.  But see Anderson, supra note 156, at 34-37 (observing that, when read broadly, Bar-
nett creates a presumption that any accommodation that would violate a neutral
employer policy is presumptively unreasonable).

183.  See Befort, supra note 157, at 981 (noting that such policies often “vest subjective
decision-making authority in the employer”); see also ELKOURI & ELKOURI, supra
note 49, at 845 (noting that employers include “sufficient ability” clauses in collec-
tive-bargaining agreements in order to preserve discretion to select those applicants
they deem most qualified).

184. See supra Subsection 1.B.2.

185.  See Jessica Bulman-Pozen, Note, Grutter at Work: A Title VII Critique of Constitu-
tional Affirmative Action, 115 YALE L.J. 1408, 1424-33 (2006).
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work schedules. Thus, when an attendance policy requires regular attendance or
full-time work or sets a particular start time, courts usually deem compliance
with the policy to be an “essential job function” and hold either that the disabled
employee is not “qualified” for the position'® or that altering the schedule would
not be a “reasonable” accommodation.”” When, by contrast, the attendance pol-
icy permits the employer to set flexible work schedules, courts will usually hold a
modified work schedule to be a reasonable accommodation.’®® Assessing com-
petitive-assignment policies according to the framework outlined in this Section
would little complicate the already fact-intensive inquiries that courts must un-
dertake in assessing the reasonableness of other proposed accommodations.’?
Finally, this Section’s argument might seem to imply that any policy that sig-
nificantly limits employer discretion should trump the ADA’s accommodation
requirement, that employers should never be required to violate neutral, discre-
tion-constraining policies in order to accommodate a disabled employee. Such
an implication would indeed be unacceptable, for some of the most typical, un-
objectionable accommodations under the ADA require employers to exercise
considerable discretion.”®® But as we have seen, not all policies that incidentally
constrain employer discretion are meant to advance the traditional labor goal of
curbing arbitrary treatment in the workplace. On the contrary, rather than at-
tempting to eliminate all employer discretion, organized labor has focused on
certain core areas of employer decisionmaking, such as hiring and firing employ-
ees, making job assighments and promotions, and setting wages; hence the
NLRA’s treatment of these areas as “mandatory” subjects of collective bargain-
ing.”®' It is in these areas that organized labor has perceived the greatest threat of
arbitrary treatment and has sought most to cabin employer discretion.
Organized labor’s focus on these core areas of employer decisionmaking
should inform the application of the ADA’s accommodation requirement. In
particular, if a requested accommodation implicates a policy governing one of

186. See, e.g., Schierhoff v. Glaxosmithkline Consumer Healthcare, L.P., 444 F.3d 961,
966 (8th Cir. 2006) (equating an employee’s non-attendance with an “inability to
perform [the] job” for purposes of the Missouri Human Rights Act, a state statute
that parallels many of the ADA’s requirements).

187.  See, e.g., Mulloy v. Acushnet Co., 460 F.3d 141, 153 (1st Cir. 2006).
188.  See, e.g., EEOC v. Convergys Mgmt. Grp., Inc., 491 F.3d 790, 796-97 (8th Cir. 2007).

189. State courts employ a similar kind of analysis to determine whether the provisions
of employee handbooks constitute binding contracts. See, e.g., Anderson v. Douglas
& Lomason Co., 540 N.W.2d 277, 286 (Iowa 1995) (outlining a “highly fact-intensive
inquiry”).

190. Cf. Anderson, supra note 156, at 39 (noting that the vast majority of accommoda-
tions require employers to depart from “neutral” workplace policies); Long, supra
note 137, at 896 (same).

191.  See supra note 53 and accompanying text.
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these areas—an area that, in a unionized workplace,* would be a mandatory
subject of collective bargaining—the ADA’s accommodation requirement should
trump the policy (subject to the “undue-hardship” defense) only if the employer
already exercises significant discretion in that area. Outside the core areas of em-
ployer decisionmaking, by contrast, the ADA’s accommodation requirement
should more frequently trump neutral employment policies (again, subject to the
“undue-hardship” defense), regardless of the degree to which the policies con-
strain employers’ discretion. Enhancing employer discretion in these non-core
areas poses little risk of facilitating the kind of arbitrary treatment permitted by
the at-will rule.”?

192. It bears emphasis that this Article’s proposed solution to the reassignment contro-
versy is in no way limited to unionized workplaces governed by collective-bargain-
ing agreements. Once again, an ever-shrinking share of the workforce belongs to
unions. See supra note 22 and accompanying text. Accordingly, a workplace policy
counts as “objective” so long as it constrains employer discretion, regardless of
whether it is enshrined in a collective-bargaining agreement. And such a policy falls
within a “core area” of labor’s concern so long as it would be a mandatory subject
of collective bargaining were it instituted in a unionized workplace, even if it is in
fact instituted in a nonunionized workplace. Putting these two strands together, a
workplace policy should generally trump the ADA’s accommodation requirement
ifand only if it (1) is objective and (2) is the kind of policy that would be a manda-
tory subject of collective bargaining in a unionized workplace, irrespective of the
type of workplace in which it is actually instituted.

193.  One implication of this Article’s proposed resolution of the reassignment contro-
versy is that it renders the ADA’s accommodation requirement vulnerable to
changing employment practices. This is true because, as employers adopt more ob-
jective workplace policies, fewer accommodations will be reasonable. Consider the
fact that many employers have begun to “objectify” previously subjective employ-
ment practices. For example, whereas employers have traditionally relied on their
own subjective judgments regarding applicants’ personalities, many now adminis-
ter professionally developed personality tests, which purport to measure personal-
ity and character traits, such as honesty and integrity, based on applicants’ answers
to objective questions. See, e.g., Soroka v. Dayton Hudson Corp., 1 Cal. Rptr. 2d 77
(1993), superseded, 862 P.2d 148 (Cal. 1993) (discussing a privacy challenge to a per-
sonality test used by Target Stores). From the perspective of labor goals, this devel-
opment is potentially salutary; because personality tests replace employers’ intui-
tive impressions of applicants’ personalities with a more objective assessment, they
limit employer discretion (to the extent, of course, that employers actually honor
the results). But, in so doing, they mitigate one potential source of arbitrary treat-
ment and thus, per this Article’s framework, largely insulate one significant em-
ployment practice from the ADA’s accommodation requirement.
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CONCLUSION

The ADA reassignment controversy is not the only issue in employment-dis-
crimination law that pits labor goals against antidiscrimination norms. Some of
Title VII’s less central aspects also provoke the conflict, even if core cases of dis-
parate treatment and disparate impact largely do not. Take the Pregnancy Dis-
crimination Act of 1978, which amended Title VII to prohibit discrimination be-
cause of pregnancy.”* Does this prohibition require employers to provide “light
duty” to their pregnant employees?*”® To accommodate mothers currently breast-
feeding their infants?*® To allow mothers to work part time?'"” Beyond the PDA,
numerous employment-law scholars have advocated the adoption of more flexi-
ble workplace policies so that all employees—but particularly women—might
enjoy a greater degree of work/life balance.”® Are such proposals advisable? All
of these debates turn partly on the desirability of having employers craft individ-
ualized exemptions to generally applicable, discretion-constraining workplace

194. 42U.S.C. § 2000e(k) (2006) (providing that “[t]he terms ‘because of sex’ or ‘on the
basis of sex’ include, but are not limited to, because of or on the basis of pregnancy,
childbirth, or related medical conditions; and women affected by pregnancy, child-
birth, or related medical conditions shall be treated the same for all employment-
related purposes, including receipt of benefits under fringe benefit programs, as
other persons not so affected but similar in their ability or inability to work”).

195. Compare Urbano v. Cont’l Airlines, Inc., 138 F.3d 204 (sth Cir. 1998) (holding that
an employer did not have to provide pregnant employees light duty if it did not
provide that same accommodation to other employees injured off the job), with
EEOC v. Horizon/CMS Healthcare Corp., 220 F.3d 1184, 1199-2000 (10th Cir. 2000)
(holding the opposite).

196. Compare Fejes v. Gilpin Ventures, Inc., 960 F. Supp. 1487, 1491-92 (D. Colo. 1997)
(holding that an employer need not permit a breastfeeding employee to work part
time), with Fortier v. U.S. Steel Grp., No. 01-CV-2029, 2002 WL 1797796, at *3 (W.D.
Pa. June 4, 2002) (holding that an employee had stated a claim under the PDA by
alleging that she was subject to an adverse employment action after she expressed
an intention to breastfeed).

197. See, e.g., Gleklen v. Democratic Cong. Campaign Comm., 199 F.3d 1365 (D.C. Cir.
2000) (holding that an employer did not violate the PDA by firing an employee
who asked to work part-time in order to care for her child, when the employer put
forward reasonable and nondiscriminatory reasons for requiring the employee to
work full time).

198. See, e.g., Rachel Arnow-Richman, Incenting Flexibility: The Relationship Between
Public Law and Voluntary Action in Enhancing Work/Life Balance, 42 CONN. L. REV.
1081 (2010); Deborah L. Rhode, Balanced Lives, 102 COLUM. L. REV. 834 (2002); Vicki
Schultz, Life’s Work, 100 COLUM. L. REV. 1881 (2000); Michelle A. Travis, Telecom-
muting: The Escher Stairway of Work/Family Conflict, 55 ME. L. REV. 261 (2003). But
see Jessica A. Clarke, Beyond Equality? Against the Universal Turn in Workplace Pro-
tections, 86 IND. L.]. 1219 (2011) (arguing that universal protections designed to pro-
mote work/life balance might undermine antidiscrimination protections for disad-
vantaged social groups, particularly women).
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policies—a facet of the debates that employment-law scholars have largely over-
looked and that a focus on labor goals helps to illuminate.

More generally, a number of scholars have touted the ADA’s model of indi-
vidualized treatment and advocated extending it to other areas of employment-
discrimination law, including Title VIL.®? Other scholars have argued that all
work-capable individuals who require a reasonable accommodation to be able to
work should be eligible for the ADA’s accommodation requirement.>* In light
of this Article’s analysis of the ADA’s accommodation requirement, we have good
reason to question such proposals. For we have now seen that implementing the
ADA’s vision of individualized treatment carries a considerable cost: augmenting
employers’ decisionmaking discretion and thus increasing the risk of arbitrary
treatment in the workplace. Faced with this prospect, nondisabled employees are
likely to resent attempts by their employers to accord individualized treatment to
their disabled coworkers, thus undermining employee solidarity. Nonarbitrary
treatment and employee solidarity are the benefits that the labor movement has
traditionally sought to secure for workers, yet these are also the very benefits that
individualized treatment jeopardizes. If the ADA model entails such costs for la-
bor goals, then we should be reluctant to extend that model to other areas of
employment-discrimination law. At the very least, we should be cognizant of
these costs before trading the categories of disparate treatment and disparate im-
pact for a retail regime of individualized accommodations.

To be clear, this Article should not be taken as a categorical condemnation
of the vision of individualized treatment underlying the ADA’s accommodation
requirement. This vision remains an attractive one in many respects, and it can
be implemented to a considerable degree without undermining labor goals. For
one thing, we have seen that according employees individualized treatment does
not create a significant risk of arbitrariness when the treatment departs from cer-
tain kinds of generally applicable workplace policies. This is particularly true for
policies that, in a unionized workplace, would not be mandatory subjects of col-
lective bargaining, which organized labor has regarded as less essential to con-
straining employer discretion.*”

In addition, individualized treatment can be implemented in more or less
objective ways, and the more objective the means of implementation, the less
discretion the employer must exercise. For example, rather than attempt to de-
termine whether a particular individual meets a generalized statutory definition

199. See, e.g., Diller, supra note 7, at 47 (“If differential and individualized treatment is
necessary for the establishment of equal opportunity for people with disabilities, it
may also be necessary for other groups, including women and minorities.”); Karlan
& Rutherglen, supra note 14, at 40-41 (“The fact that traditional prohibitions on
discrimination and innovative forms of affirmative action can coexist under the
ADA suggests that the same may be true for employment discrimination law more
generally.”).

200. See, e.g., Stein et al., supra note 104.

201.  See supra notes 53,193 and accompanying text.
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of “disability,” the Social Security Administration employs a detailed matrix-like
“grid” to assess individuals’ ability to perform various jobs and thus their eligi-
bility for disability insurance.*® We could imagine a similarly rigid regime for
determining whether a person is disabled for purposes of the ADA’s accommo-
dation requirement, which might limit the discretion employers must exercise to
implement the requirement and thus any attendant risk of arbitrary treatment.
Of course, rendering individualized treatment more objective in this manner also
makes the treatment less individualized; a “grid” will be under- and over-inclu-
sive in many respects, thus forgoing some of the benefits of a more tailored ap-
proach. But by recognizing that individualized treatment is a matter of degree,
and that we can realize many of the benefits of such treatment without having to
afford employers broad discretion to implement it, we might strike a better bal-
ance between antidiscrimination norms and labor goals.

Notwithstanding these qualifications, it remains the case that the ADA’s vi-
sion of individualized treatment fundamentally conflicts with organized labor’s
goal of cabining employer discretion. A commitment to individualized treatment
arguably lies at the heart of all of antidiscrimination law. But whereas disparate-
treatment antidiscrimination norms seek to realize the promise of individualized
treatment indirectly, by excluding as bases of decision those characteristics that
are most likely to call attention to a person’s membership in some socially disfa-
vored group, the ADA’s accommodation requirement takes that promise more
literally, directly mandating individualized treatment.

Between these two strategies lies the theory of disparate impact, which effec-
tively imposes an accommodation requirement on employers but implements
the requirement at the level of groups rather than individuals. While this aggre-
gate focus precludes the precise tailoring that the ADA’s accommodation re-
quirement allows, it also disfavors ad hoc exceptions to generally applicable pol-
icies and thus avoids enhancing employer discretion. Thus, amid trenchant
criticism of the disparate-impact theory—from judges, as well as scholars at both
ends of the ideological spectrum®®—this Article provides an additional reason to
retain it. As we confront new forms of discrimination and begin to develop new
antidiscrimination norms in response, the disparate-impact model might offer a
promising alternative to the ADA’s model of individualized treatment as a way
of accommodating difference in the workplace without subverting labor goals.

202. See 20 C.ER. §$ 404.1503-.1511 & app. 2 (2012). For more on the contrast between
disability determinations under the ADA and those under the Social Security Act,
see Frank S. Ravitch, Balancing Fundamental Disability Policies: The Relationship
Between the Americans with Disabilities Act and Social Security Disability, 1 GEO. .
ON FIGHTING POVERTY 240, 248 (1994).

203. See, e.g., Ricci v. DeStefano, 557 U.S. 557, 504-96 (2009) (Scalia, J., concurring);
Larry Alexander, Disparate Impact: Fairness or Efficiency?, 50 SAN DIEGO L. REv.
(forthcoming  2013), available at http://papers.ssrn.com/sol3/papers.cfm
2abstract_id=2139753; Selmi, supra note 88.
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