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National Security Law Report

Editor’s Note: In this issue we present commentary on a range of interesting developments in the field of national
security law. First, we have Professor Julian Ku of Hofstra University School of Law and Professor Stephen I.
Vladeck of the University of Miami School of Law debating the merits of a little-noticed but immensely important
recent opinion. In Arar v. Ashcroft, 414 F. Supp.2d 250 (E.D.N.Y. 2006), the court dismissed a civil suit brought by a
Canadian citizen who alleged that the U.S. government caused him to be transferred to Syria in order to undergo
torture and other forms of coercive interrogation; the court held among other things that national security and
foreign policy considerations foreclosed consideration of Arar’s constitutional claims. We also present the views of
Professor Tung Yin of the University of lowa College of Law regarding developments in the case of Jose Padilla,
whose petition for certiorari recently was denied by the Supreme Court. Finally, we present an edited version of a
speech titled “Legal Policy in the Twilight of War,”” delivered by Dr. Philip D. Zelikow, currently Counselor at the
State Department and formerly Staff Director of the 9/11 Commission, at a recent Standing Committee breakfast event.

Why Constitutional Rights Litigation
Should Not Follow the Flag

JulianKu

Sincethe onset of the global war onterrorismin
2001, non-U.S. citizens have repeatedly asked
U.S. courtstorecognize and enforce their rights
underthe U.S. Constitution. Such claimshave been
broughtby aliens detained by the U.S. at overseas
basesorin Guantanamo Bay, Cuba. They have
alsobeenbroughtby non-U.S. citizensalleging they
have been“rendered” to foreign countries for
inhumane interrogation or detained insecret CIA
prisons. Suchclaimsraiseadifficult butabsolutely
essential legal question for the ongoing prosecution
ofthe global war onterrorism: Can U.S. courts
entertain lawsuitsallegingthatthe U.S.
government’sforeignpolicy actionsviolated the
constitutional rightsof non-U.S. citizens?

Oneofthe besteffortstoresolve thisdifficult
questioncanbe foundin U.S. District Court Judge
David Trager’srecentdecisionin Ararv. Ashcroft,
et.al. Inthatcase, Judge Trager dismissed a
complaintbyanon-U.S. citizen seeking damages
forviolations of his constitutional rightswhen he
was subjecttoan “extraordinary rendition” toa
foreigncountry.

Continued on page 2

Rights Without Remedies: The
Newfound National Security
Exception to Bivens

Stephen . Vladeck

Few stories—that we know of, anyway—are as
depressing areminder of justhow much the world
has changed since September 11 asis the tale of
Maher Arar. According tothe preliminary fact-
finding of the official inquiry conducted by the
Canadian government (the final reportis due out
later thisyear), Arar was detained in September
2002 while changing planeson hisway home at
New York’s Kennedy Airport, and after thirteen
daysofincommunicado detention under unpleasant
conditionsin New York, wasremoved to Syria,
where he had not lived since he was ateenager, so
that he could be detained and tortured by the
Syriangovernmentatthe directionand behest of
U.S. authorities. In Syria, he spentover ten months
incustody, suffering from mistreatment that makes
the reported Abu Ghraib transgressions sound
positively humane.

And yet, when all was said and done, Arar was
released and senthome; the U.S. government, it
would seem, no longer saw himasathreat.

Continued on page 4
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Constitutional Rights Litigation...

Continued frompage 1

Judge Trager could nothave chosenamore difficult
setof facts, however, inwhich to take this position.
Unlessheisaremarkable liar, Maher Arar, the
plaintiff, hassufferedaterribleinjustice. Arar,a
dual citizen of Syriaand Canada, hasalleged thathe
waswrongly detained asasuspected terrorist
duringhistransitthroughthe U.S. and purposely
handed over to the Syrian government for interro-
gation. Ararthen chargesthathe wastortured and
abused during ten-month confinement before he

was finally released to the custody of the Canadian
government. Arar has become apublic symbol of
the abusesresulting inthe unofficial U.S. govern-
mentpolicy of “extraordinary rendition.” His case
was taken up by the Center for Constitutional
Rightswhichsued various U.S. governmentofficials
chargingthey are responsible for hisabuses.

The power of Arar’s case, both as a story of
individual sufferingandasapotentchallengetoa
highly controversial U.S. governmentpolicy, only
highlightshow difficultitmusthave beenfor Judge
Tragertodismiss Arar’s lawsuit. Although Arar
filed claimsunder afederal statute, the Torture
Victim Protection Act (TVPA), the bulk of his
claimsallege that histreatmentviolated his constitu-
tional right to substantive due process under the
Fifth Amendmenttothe U.S. Constitution.

These constitutionally-based claimswere invoked
by Arar pursuantto the Supreme Court’sdecision
in Bivens v. Six Unknown Agents to create
private causes of actions for plaintiffstobring claims
thattheir constitutional rightshad beenviolated.
Crucially for Arar, Bivens permits such private
lawsuits to be broughteven if Congress has not
passed legislation specifically authorizingsucha
private constitutional claim.

Because Bivensclaimsdisplace Congress’ tradi-
tional power to control the creation private causes
ofaction under federal law, however, the Supreme
Courthasasked courtsto consider “special factors

counseling hesitation” where aBivensremedy
wouldtrammel onamatter best decided by either
the Congress or the President. Thetraditional
dominance of Congress and the President over the
conductofforeign policy, as Judge Trager correctly
recognized, represents exactly the kind of special
situationwhere ajudicially-created Bivensremedy
wouldbe inappropriate.

For instance, the policy of “extraordinary rendi-
tions” that Arar isseeking tochallenge isnoteven
officially acknowledged by the U.S. government.
The merits of suchapolicy to render suspected
terroriststoforeign countriesinvolvesawide variety
of difficultconsiderationssuch asthe likelihood of
gleaning informationaboutafuture terroristattack,
the coordination of law-enforcementefforts, and the
relationship of the U.S. withavariety of foreign
governments. Evendefendingsuchapolicyina
domestic litigation (apolicy whichissupposedly a
secret) could underminethe efficacy of the U.S.
government’sforeignpolicy goals.

Ararand hisattorneys mightrespond by arguing
thatany U.S. government policy, no matter how
important, mustcomply with the restrictionsim-
posed by the U.S. Constitution. The protection of
the Constitution, it might be said, should follow the
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flag, at leastwhere the violation of fundamental
constitutional rightsisalleged.

Thisargumentis powerful, butitisnotirrefutable.
First, therightofaliensto invoke the Constitution
againstU.S. actions overseas has never received
unqualified, oreven qualified, supportfromthe
Supreme Court. Asapragmatic matter, thisis
hardly surprisinggiventhetraditional notionsofa
country’slaws being limited tothe territory of that
country.

Second, evenifsuch constitutional protections
extend overseasto non-Americans, the decisionas
to whether and how to enforce those rightsis not
solelyaquestionforthe U.S. judicial branch.
Whenand whether anindividual canbringaprivate
causeofactioninU.S. courts hastraditionally been
aquestion for Congress, not the courts, and Bivens
representsalimited departure fromthis standard
rule.

Finally, whenthe U.S. governmenttakesactions
abroadthatinvolve non-U.S. citizens, italready
facesapanoply of legal constraints. Firstand
foremost, any U.S. activity occurring inanother
country mustsatisfy the requirement of that
country’sdomestic laws. Moreover, U.S. govern-
mentactionsare also constrained by itsobligations
under treaties ithasentered and the various forms
of customary international law towhichitisbound.
Finally, inmany instances, the U.S. government’s
activitiesabroad are governed by the requirements
of federal statutory law. Inother words, whenthe
U.S.governmentactsabroad, itis hardly uncon-
strained by laws—notto mentionits political
relationswith other countries.

Adding constitutional limitationson U.S. actions
abroadviaajudicially created Bivensaction,
however, isradically different fromthese other legal
constraints. Unlikethe other kinds of legal limita-
tionsonU.S. foreign policy, constitutional require-
ments cannot be repealed, abrogated or modified
by adecision of the political branches of the U.S.
government. Congress canrepeal itsownearlier
statute or abrogate the domestic effect ofatreaty or

evencustomary international law. Butithasno
power to modify or adjust constitutional rights
recognized by domestic U.S. courts. Suchrights
arethe sole province of the courts.

Thejudiciary’ssupreme positioninthe interpreta-
tionand developmentof constitutional rightswould
alsorequire courtstoinjectthemselvesdirectly into
the supervision of certain aspects of U.S. foreign
policy. Ifcourtsrecognizedtherightofaliensto
bring claims for constitutional violations foractions
occurring overseas, courtswould have no choice
buttositin judgmentondecisions of the most
delicate and complex nature. Once recognized,
constitutional rights cannotbe repealed.

Forexample, Arar appearsto have avery strong
case forarguing that his constitutional rightswere
violated. Butbecause Ararwas intransitand never
officially entered United Statesterritory, finding that
Avrarhasenforceable constitutional rightswould
alsomeanextending constitutional rightstoall aliens
outside of the United States, including suspected
terroriststhatthe U.S. is currently attempting to
captureorkill. OnemightimaginethatU.S.
policymakerswould reasonably wantthe freedom
toactmore aggressively insome circumstances free
fromthe supervisionof courts. Butevenifthe
executiveand legislative branchesagreed, for
instance, toattack individuals such as OsamaBin
Ladenor Abual Zargawi, U.S. federal courts
would always be inapositionto overrule their
decisionsonthe basis of the Constitution.

All of these reasons suggest that Judge Trager was
rightto refuse to permit Arar to enforce claimsto
protectionunderthe U.S. Constitution foractions
taken by the U.S. governmentabroad. The U.S.
governmentmay very well decide thatallowing
alienstochallenge U.S. governmentactionsinU.S.
courtsisthe bestway to oversee and regulate the
conduct of the global war onterrorism. Butsucha
momentous decisiontosubjectalmostall foreign
policy activity toconstitutional litigationshould, as
Judge Trager recognized, be made by Congress.

Julian G. Ku is a law professor at Hofstra Univer-
sity School of Law.
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