
THE DISTRICT-POPULAR PLAN

state needs to reevaluate what it perceives itself as maximizing by
adhering to a winner-take-all method of allocating electoral votes.

A majority of states are disadvantaged by the current winner-take-
all system because candidates focus on battleground states.257 Non-
battleground states receive far less visits, advertising spending, and
attention from the candidates.258 As they are not receiving visits and
advertising spending, their citizens are less knowledgeable on political
issues and turn out to vote in lower levels than citizens in battleground
states.2' 9 Additionally, campaign issues are shaped to the interests of
voters in battleground states.260 These effects illustrate that many states
who allocate their electors on a winner-take-all basis disadvantage their
citizens. In contrast, as discussed above, the District-Popular Plan would
expand elections and their benefits.

The direct-popular vote would focus candidate attention on major
population centers.26' Many other areas of the country could be ignored
and not have their interests considered by the candidates.262 The District-
Popular Plan would allow candidates to focus attention not only on
major population centers, but also on other areas as well. The reason
other areas would be given attention is because the nationwide popular
vote only represents fifty-one electoral votes. Campaigns would need to
remain broad to meet the needs of individuals in districts, who may have
different needs than those in major population centers.263

citizens in small states of voting power in comparison to citizens in large states). As of September
2012, Obama had devoted considerably less resources to campaigning in Nebraska's Second
Congressional District than he did in 2008. Robynn Tysver, Fewer Obama Resources in Omaha
This Time Around, OMAHA WORLD-HERALD (Sept. 5, 2012), http://www.omaha.com/article/2012
0904/NEWS/709059933/1685#fewer-obama-resources-in-omaha-this-time-around. However, this is
likely due to redistricting after the 2010 census which made the district more Republican. Micah
Cohen, Nebraska G.O.P. Draws a Tougher Map for Obama, N.Y. TIMES: FIvETHIRTYEIGHT (Sept.
23, 2012), http://fivethirtyeight.blogs.nytimes.com/2012/09/23/nebraska-g-o-p-draws-a-tougher-
map-for-obama/.

257. See supra Part V.C.
258. See supra Part IV.C.
259. See supra Part IV.C.
260. See supra Part I.C.
261. Ross, supra note 78, at 80-81; see Sarah M. Wheeler, Policy Point-Counterpoint:

Electoral College Reform, 82 INT'L SOC. ScI. REv. 176, 177 (2007) (observing that some opponents
of a popular vote argue that candidates will not have much incentive to visit sparsely populated
states and will instead concentrate on large urban areas with many voters if a popular vote is
instituted).

262. See ROSS, supra note 78, at 80-81.
263. See id at 87-88 (stating that the Electoral College forces presidential candidates to build a

national support base). As the District-Popular Plan retains the structure of the Electoral College and
distributes votes according to the districts and the popular vote, campaigns would need to remain
broad to win many electoral votes.
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A pure district system would have candidates focus on individual
districts, but does not appeal to advocates of the popular vote because
the electoral vote winner could be the popular vote loser.26 Under the
District-Popular Plan, candidates are encouraged to seek the popular
vote, while still competing for districts. Although it may still be possible
to elect a "minority president" under the District-Popular Vote, the
popular vote would play a more prominent role under the District-
Popular Plan than a pure district system. Thus, because the popular vote
plays a role in the District-Popular Plan, both in awarding fifty-one votes
to the winner of the nationwide popular vote, and encouraging
candidates to build a popular vote lead, it reduces the likelihood of a
"minority president."

In comparison to the proportional plan, the District-Popular Plan
does not have to worry about dividing votes into percentages because

265whole votes are awarded under the District-Popular Plan. Moreover,
the proportional plan would still have candidates campaign to major
population centers, because candidates receive a percentage of the
popular vote in each state.266 Although candidates would campaign in
more states than in a popular vote system, it would not have candidates
campaign in as many diverse places as the District-Popular Plan would.
Under the District-Popular Plan, candidates would be campaigning in
districts as well as for the popular vote lead.

The National Bonus Plan does not fix the winner-take-all problem,
and, as a result, battleground states would still play a role in the
election. 267 Under the District-Popular Plan, candidates would campaign
in many more areas of the country. 268 Additionally, the National Bonus
Plan would have to be implemented by a constitutional amendment.269

The District-Popular Plan does not necessarily require a constitutional
amendment.27 °

264. PEIRCE & LONGLEY, DIRECT VOTE ALTERNATIVE, supra note 22, at 141.
265. See Wagner, supra note 130, at 586 (stating that a problem with the proportional plan is

how to convert uneven percentages of a state's popular vote).
266. See supra Part V.C (discussing the structure of the proportional plan).
267. See KEECH, supra note 111, at 5 (describing the National Bonus Plan as adding two

electoral votes for every state and D.C., to be awarded to the winner of the nationwide popular vote,
but not addressing how states allocate electoral votes).

268. See supra Part VI.A.
269. Schlesinger, supra note 203, at 61.
270. See infra Part VI.B.
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B. Ways to Implement the District-Popular Plan

There are three primary ways to implement the District-Popular
Plan. One way is through an interstate compact similar to the National
Popular Vote ("NPV"). Another is through a voter initiative. A third way
would be through a constitutional amendment. Part VI.B.2 concludes
that a ballot initiative would not be a good way to implement the
District-Popular Plan. Parts VI.B. 1 and VI.B.3 recommend that an
interstate compact or constitutional amendment would be the best
methods to implement the District-Popular Plan. Parts VI.B. 1 and VI.B.3
show that implementing the District Popular Plan through an interstate
compact or constitutional Amendment has advantages and
disadvantages, depending on which route is chosen, and concludes that
the two be pursued simultaneously to try to cancel out the disadvantages
that each has.

1. Interstate Compact
The most straightforward and least cumbersome way to implement

the District-Popular Plan would be through an interstate compact. The
process would be similar to that which states use to implement the
NPV.271 Every state would pass legislation for the District-Popular Plan
with language that says that it will only take effect if a certain number of
other states also pass the same or similar legislation. 72 By delaying the
implementation until its effects can be felt, states do not have to worry
about losing electoral power by switching now and waiting for other
states to switch.2 73 The Constitution likely grants states the power to
institute the District-Popular Plan through an interstate compact.

The Constitution provides that no state shall enter into an agreement
274or compact with another state unless Congress gives its consent.

However, not all interstate agreements need congressional consent.275

271. See Agreement Among the States to Elect the President by National Popular Vote, NAT'L
POPULAR VOTE (Jan. 7, 2012), http://www.nationalpopularvote.com/resources/ I -Pager-NPV-V 108-
2012-1-7.pdf (providing that when enough state legislatures constituting a majority of electoral
votes passed the NPV legislation, that each state that passed the legislation would award its state's
electoral votes to the winner of the nationwide popular vote).

272. See, e.g., CAL. ELEC. CODE § 6921 (West 2012) (providing that legislation that would
award the state's electoral votes to the winner of the nationwide popular vote would only take effect
if enough states to constitute a majority of the electoral votes also passed the legislation).

273. Akil Reed Amar & Vikram David Amar, How to Achieve Direct National Election of the
President Without Amending the Constitution, FINDLAW (Dec. 28, 2001), http://writ.news.findlaw.

com/amar/20011228.html.
274. U.S. CONST. art. I, § 10.
275. U.S. Steel Corp. v. Multistate Tax Comm'n, 434 U.S. 452, 471 (1978); Robb, supra note

85, at 454.
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The test for determining whether an interstate agreement needs
congressional consent is whether the agreement would increase the
power of the states at the expense of the federal government.276 The test

277focuses on potential, not actual, impact on federal supremacy. The
Supreme Court has held that an agreement that does not increase the
powers of the agreeing states, that does not delegate the sovereign
authority of the state to another body, and that allows states to withdraw
at any time, is a valid agreement that does not require congressional
approval. 278 Implementing the District-Popular Plan through an interstate
agreement would pass this test.

The Constitution grants states broad latitude in determining how to
allocate presidential electors.279 The U.S. Supreme Court held in
McPherson v. Blacker28° that "the appointment and mode of appointment
of electors belong exclusively to the States under the Constitution. 28'
More recently, the Supreme Court reaffirmed this authority in Bush v.
Gore,282 holding that "the state legislature's power to select the manner
for appointing electors is plenary; it may, if it so chooses, select the
electors itself., 283 Thus, because states have the exclusive power to
determine the appointment of electors, an interstate agreement for the
District-Popular Plan would not increase the power of states at the
expense of the federal government, and would not require congressional
approval.284 Additionally, the District-Popular Plan does not delegate a
state's sovereignty to another body, and would allow states to withdraw
at any time, which provides further support for the conclusion that it
does not need congressional approval.285

276. U.S. Steel Corp., 434 U.S. at 471, 473; New Hampshire v. Maine, 426 U.S. 363, 369-70
(1976); see Matthew Pincus, When Should Interstate Compacts Require Congressional Consent?,
42 COLUM. J.L. & SOC. PROBS. 511,522-26 (2009) (reviewing the current state of the law regarding
the interstate Compact Clause).

277. U.S. Steel Corp., 434 U.S. at 472.
278. Id. at 473.
279. See U.S. CONST. art. H, § I (stating that each state appoints electors "in such Manner as

the Legislature thereof may direct").
280. 146 U.S. 1 (1892).
281. Id. at 35 (emphasis added).
282. 531 U.S. 98 (2000) (per curiam).
283. Id. at 104.
284. See U.S. Steel Corp. v. Multistate Tax Comm'n, 434 U.S. 452, 471, 473 (1978) (holding

that congressional approval is not needed for an agreement between states that does not increase the
power of the states at the expense of the federal government); Hendricks, supra note 9, at 224-25
(stating that the NPV agreement among the states should pass the Supreme Court's test on the
Compact Clause).

285. See US. Steel Corp., 434 U.S. at 473 (holding an agreement between states valid that did
not delegate a state's sovereignty to another body and that allowed states to withdraw from it at any
time). Although states that do not join an interstate agreement for the District-Popular Plan may be
affected by the plan, it is irrelevant to count the number of states to an agreement if the agreement
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A major problem with implementing the District-Popular Plan
through an interstate compact is that states are not bound by this type of
compact and may withdraw.28 6 Another problem is determining the
requisite number of states needed to pass the legislation in order to make
the plan effective. The NPV provides that when enough states that
constitute a majority of electoral votes pass NPV legislation, that it will
go into effect.287 Unlike the NPV which ties electoral votes to the
nationwide popular vote, the District-Popular Plan ties electoral votes to
the nationwide popular vote, the statewide popular vote, and the popular
vote in individual districts. 288 Under the District-Popular Plan, it will be
more difficult to determine the number of states needed before the plan
takes effect because of the fractured way of allocating electoral votes.
Although these drawbacks exist, the interstate compact is still an
effective way of implementing the District-Popular Plan, as states can
change the operation of the Electoral College without amending
the Constitution.

2. Voter-Initiative
Another way to implement the District-Popular Plan would be

through a voter initiative.289 In recent years, voter-initiatives have been
used in several states to try to reform a state's method of allocating
electoral votes.290 In 2004, Colorado used a ballot initiative to try to
allocate its electoral votes proportionally to the state popular vote. 291 A
state's citizens would start this process by petitioning a suggested law on
a ballot. 292 If approved by the voters, it would become law.293 However,
there are two major problems in using a voter initiative to implement the

does not enhance state power at the expense of the federal government's supremacy. Id. at 472.
286. See Chang, supra note 11, at 212-13 (stating that states may withdraw from the NPV

legislation at any time, unless this withdrawal takes place in the last six months of a president's
term).

287. See Agreement Among the States to Elect the President by National Popular Vote, supra
note 271 (providing that the NPV would only take effect when enough states that constituted a
majority of electoral votes in the Electoral College passed the legislation).

288. See id. (providing that each state legislature would award its state's electoral votes to the
winner of the nationwide popular vote).

289. See John C. Armor, Electoral College Reform: By the Numbers, CONTINGENCIES,

Sept./Oct. 2001, at 38, 44, http://www.contingencies.org/sepoct01/electoral.pdf (stating that citizens
in some states can use an initiative process to pass a District System without having to wait for
legislative action).

290. Michael McLaughlin, Note, Direct Democracy and the Electoral College: Can a Popular
Initiative Change How a State Appoints Its Electors?, 76 FoRDHAM L. REv. 2943, 2947-49 (2008);
Wagner, supra note 130, at 589-92.

291. CEASER & BuscH, supra note 16, at 170.
292. Armor, supra note 289, at 44.
293. Id.
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District-Popular Plan. First, not every state utilizes voter initiatives.194

295Additionally, in some states that do use it, the initiative is not binding.
As such, the popular initiative is probably not the best method of
implementing the District-Popular Plan.

3. Constitutional Amendment
A third way to implement the District-Popular Plan would be

296through a constitutional amendment. Passing a constitutional
Amendment is a two-step process that includes a proposition phase, and
a ratification phase. Each phase can be undertaken by two different
methods. Article V of the Constitution provides two methods to begin
the proposition phase "Congress, [(1)] whenever two thirds of both
Houses shall deem it necessary, shall propose Amendments to this
Constitution, or, [(2)] on the Application of the Legislatures of two
thirds of the several States, shall call a Convention for proposing
Amendments., 297 After this proposition phase, an Amendment enters the
ratification phase. Article V provides that Amendments are valid "when
ratified [(1)] by the Legislatures of three fourths of the several States, or
[(2)] by Conventions in three fourths thereof, as the one or the other
Mode of Ratification may be proposed by the Congress. '

,
298 Either

method in the proposition and ratification phases of the Amendment
process would be a viable way to implement the District-Popular Plan.

Of the two ways to begin the proposition phase, the first method
(the "Congressional Initiative"), may be easier to accomplish than the
second method (the "State Initiative").29 9 The Congressional Initiative
amendment process begins when two-thirds of both Houses "deem it
necessary" to propose constitutional amendments. 300 All that is needed to
show that Congress deemed an amendment necessary is an adoption in
both houses, each with a two-thirds vote, of a joint resolution proposing
a constitutional amendment. 30 1 This is logistically easier to accomplish
than the State Initiative, as everything would occur in one place-

294. See Chang, supra note 11, at 214-15.
295. See id.
296. See U.S. CONST. art. V (providing for amendments to the Constitution).
297. Id.
298. Id.
299. See Richard L. Hasen, When "Legislature" May Mean More Than "Legislature":

Initiated Electoral College Reform and the Ghost of Bush v. Gore, 35 HASTINGS CONST. L.Q., 599,
602-03 (2008) (stating that using Article V conventions as a route for amending the Constitution is a
more difficult route than congressionally proposed amendments).

300. U.S. CONST. art. V.
301. Nat'l Prohibition Cases, 253 U.S. 350, 386 (1919). An express declaration that Congress

deemed the Amendment necessary is not required. Id.
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Congress. Historically, however, a large percentage of proposed
amendments have failed to receive two-thirds of votes in each house of
Congress, and have not been sent for ratification.30 2 Thus, although this
route is efficient logistically, the chance that it passes both houses with a
two-thirds vote is unlikely.

The State Initiative may be more burdensome in trying to achieve
Electoral College reform. This method requires many steps and actors.
To begin this process, the legislatures of two-thirds of the states would
submit to Congress an application for amending the Constitution. 3

1
3

Once this step is completed, Congress would then call a convention to
propose amendments. 3

0
4  The Convention would then propose

amendments.30 5 After this proposition phase is complete, the proposed
amendments would go back to the states for ratification.30 6 The State
Initiative requires more steps than the Congressional Initiative, which
requires only a two-thirds passage in both Houses, then submission to
the states for ratification.30 7 It also requires more actors, as many state
legislatures would need to agree on an application, and then Congress
would have to act. Additionally, the State Initiative is riddled with
question marks because a Convention has never been used before.30 8

However, if the State Initiative route is used, states can
simultaneously submit applications for amending the Constitution while
passing an interstate compact agreeing to allocate electoral votes under
the District-Popular Plan. The applications for amending the
Constitution and the legislation for an interstate compact can be passed
back to back in a state's legislature. Although a two-thirds majority of
the legislatures needed to complete the State Initiative may be hard to
reach, at least this would give the District-Popular Plan a chance at
becoming an amendment. 30 9 If the two-thirds of states requirement is not

302. Ruth Bader Ginsburg, On Amending the Constitution: A Plea for Patience, 12 U. ARK.

LITTLE ROCK L.J. 677, 690 (1989-1990).
303. U.S. CONST. art. V.
304. Id.

305. Bill Gaugush, Principles Governing the Interpretation and Exercise of Article V Powers,

35 W. POL. Q. 212, 217 (1982).

306. U.S. CONST. art. V.
307. Id.
308. Charles McC. Mathias, Jr., What's the Constitution Among Friends?, 67 A.B.A. J. 861,

861 (1981); Michael B. Rappaport, Reforming Article V. The Problems Created by the National
Convention Amendment Method and How to Fix Them, 96 VA. L. REV. 1509, 1512, 1532 (2010).
The Framers are of little help regarding the convention method, as no evidence exists as to the
Framer's specific intent concerning amendment conventions. Gaugush, supra note 305, at 217.

309. States may be reluctant to call a convention because of its uncertainties and the possibility
that it may propose amendments the states did not intend. Rappaport, supra note 308, at 1512-13,
1532. However, although it is uncertain, states may be able to limit the convention to certain
Amendments. See generally id. at 1517-23. Thus, the states calling a convention for the District-
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reached, at least there may be enough states necessary for an interstate
compact to take effect. In using the State Initiative, even if the two-thirds
requirement cannot be met, when enough states call for a Convention,
Congress has started its own Amendment process.3'0 Thus, calling for a
Convention can give Congress the initiative to start its own amendment
process for the District-Popular Plan.

Once proposed, the amendment must be ratified.31' Of the two ways
to achieve ratification, ratification by the legislatures of three-fourths of
the states is recommended. However, the ratification process represents
another roadblock for using a constitutional amendment to implement
the District-Popular Plan. It is incredibly difficult to pass an
amendment. 312 Thirty-eight states are needed to ratify an amendment, so
it only takes thirteen states to defeat it.313 Some states may oppose
amendments which would diminish their electoral voting power. For
example, a potential problem of implementing the National Bonus Plan
is that the 102 added electoral votes are more votes than many of the
smaller states.31 4 As a result, it would be unlikely that enough states
would support an amendment for the National Bonus Plan.315 As tying
the allocation of a large amount of electoral votes to the national popular
vote is similar under the District-Popular Plan, it may be difficult to get
small states to support this Amendment.316 Additionally, current
battleground states may also try to prevent the plan's adoption through a
constitutional Amendment, as they risk losing their current level of
attention from the candidates. 317 Thus, it may be difficult to get enough
legislators from states to support an Amendment, as they may perceive
their states as losing power under the District-Popular Plan.

Moreover, unless an amendment is noncontroversial, many
amendments come in clusters and address long term stresses which are
relieved through a string of amendments.31 8 There is likely not enough
built up stress in the populace to address Electoral College reform
through an amendment. If there was a stressful point, it would have been

Popular Plan may be able to limit the convention to that purpose.
310. Mathias, supra note 308, at 861.
311. U.S. CONST. art. V.
312. Hasen, supra note 299, at 602.
313. BEST, THE CHOICE OF THE PEOPLE?, supra note 102, at 63.
314. Id.

315. Id.
316. See id (noting that because the bonus votes awarded to the national popular vote winner

under the National Bonus Plan are more than the electoral votes of many small states, small states
may not ratify the plan).

317. See infra Part VLC.
318. Ginsburg, supra note 302, at 685-86.
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after the 2000 Election, but even after that election there was no serious
challenge to the Electoral College.319 As a result of these obstacles,
Electoral College reform is unlikely in the near future, and judging by
history, has little chance of success unless a major turning point
is reached.

Although a constitutional amendment would implement the
District-Popular Plan permanently, it would be very difficult to achieve.
As such, it is recommended that an amendment be proposed
simultaneously with an interstate compact implementing the plan. At the
same time, Congress should also start the amendment process by itself,
as that is a logistically easier route than getting enough states to start the
process. A movement to try to implement the District-Popular Plan
through an Amendment would be beneficial because an amendment
would require all states to use the plan, and states could not back out of it
as they could under an interstate compact.320  Additionally, an
amendment may give the plan some legitimacy, as it does not seem like
an end-run around the Constitution.32'

C. Addressing Potential Problems with the District-Popular Plan

Critics of the District-Popular Plan may point to potential problems
that would render it ineffective or stop its implementation. When
examined in greater depth, these critiques are not as strong as they seem.
One potential argument against the District-Popular Plan could be that
gerrymandered congressional districts would make the districts

322 1 iuncompetitive for presidential elections. For example, in 2004, only
twenty-two House races nationwide were decided by a margin of less

323than ten percentage points. House seats are particularly easy for
incumbents to win. For example, the reelection rate of incumbent House

319. CEASER & BUSCH, supra note 16, at 170-72. Even if many citizens wanted to change the

Electoral College after an election like the one in 2000, there may be some political pushback from

the party that won the election. See Joel K. Goldstein, Akhil ReedAmar and Presidential Continuity,

47 Hous. L. REv. 67, 70 n.6 (2010) (noting that a party that was favored by the system that

produced a president would not want to delegitimize the system that produced the president).

However, a couple of elections close in time where the nationwide popular vote winner did not

become president due to the Electoral College outcome, may provide the incentive for a change to

the system. CEASER & BUSCH, supra note 16, at 172.

320. See U.S. CONST. art.V (allowing Amendments to the Constitution).

321. Gringer, supra note 129, at 223-24 (stating that the NPV has legitimacy problems because

it is essentially an "end run" around the Constitution).

322. See John N. Friedman & Richard T. Holden, The Rising Incumbent Reelection Rate:

What's Gerrymandering Got to Do With It?, 71 J. POL. 593, 595 (2009) (explaining that

gerrymandering is the redrawing of district lines to favor a political party or an incumbent).

323. Alan Abramowitz, Brad Alexander & Matthew Gunning, Incumbency, Redistricting, and

the Decline of Competition in U.S. House Elections, 68 J. POL. 75, 75 (2006).
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members has increased since World War II, with 97% of incumbents
being reelected between 1982 and 2000, and 99% between 2002 and
2004.324 These statistics show that districts are often safely Democrat or
safely Republican, and critics may draw an inference that this would
carry over into presidential elections as well. However, it is only an
assumption that the traits of "safe" congressional districts for
Congressmen would spill over into presidential races at the
district level.325

Gerrymandered congressional districts may not play the same role
in presidential races at the district level as they do at the congressional
level. Voters in a congressional district may support candidates from
different parties for different offices. 326 With split-ticket voting, voters
vote for a candidate from one party for president, and a candidate from
the other party for Congress.3 27 In recent elections, roughly fifteen to
20% of Americans split their tickets when voting for the president and
members of the House.328 Split-ticket voting plays a role in a district's
fractured support for candidates for different offices.329

Fractured support in a district with candidates running for different
offices can take place in one of two ways. The first is voters in the
district support the same party for different offices, but with different
levels of support. The second is voters in the district support candidates
from different parties for different offices. Many districts fall under the
first scenario, where voters in the district vote for candidates from the
same party for different offices, but give different levels of support.330

324. Id.
325. Armor, supra note 289, at 44-45.
326. See Barry C. Burden & David C. Kimball, A New Approach to the Study of Ticket

Splitting, 92 AM. POL. SCI. REV. 533, 535 (1998) (noting an increase in the number of congressional
districts that have split results in House and presidential contests); Christopher G. Healey, 2012 U.S.
Election Visualizations, N.C. ST. U.: DEP'T COMPUTER SCI., http://www.csc.ncsu.edu/
faculty/healey/US election/ [hereinafter Healey, 2012 Election] (showing some districts support
different parties for the presidency and the House); see also Christopher G. Healey, 2008-2009 U.S.
Election Visualizations, N.C. ST. U.: DEP'T COMPUTER SCI.,
http://www.csc.ncsu.edu/faculty/healey/US election/2009/ [hereinafter Healey, 2008 Election].

327. Kenneth Mulligan, Partisan Ambivalence, Split-Ticket Voting, and Divided Government,
32 POL. PSYCHOL. 505, 505 (2011).

328. Id. at 513 fig.!.
329. See Healey, 2012 Election, supra note 326 (showing a map of the United States district by

district and indicating what party each candidate supported as its representative, senator, president,
and governor); see also Healey, 2008 Election, supra note 326.

330. See generally CONGRESSIONAL QUARTERLY, POLITICS IN AMERICA 2010 (Chuck
McCutcheon & Christina L. Lyons eds., 2011) [hereinafter C.Q., 2010] (providing the amount of the
popular vote presidential and house candidates received in individual districts); Healey, 2012
Election, supra note 326 (showing a district by district breakdown of the 2012 presidential election
and each district's varying support for candidates running for the presidency, the House, the Senate,
and for governor); see also, Healey, 2008 Election, supra note 326 (showing a district by district
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For example, in 2008, a higher percentage of voters in Maine's First
Congressional District voted for the Democratic presidential candidate,
Barack Obama, than they did for the Democratic House candidate.33" ' In
Maine's Second Congressional District, a lower percentage of voters
voted for Obama than they did for the Democratic House candidate.332

Interestingly, both of Maine's districts supported a Republican candidate
for the Senate.333 Thus, at the district level, voter support for the same
party may be different for different offices.

In the second scenario, voters in a district support candidates from
different parties for different offices.334 For example, in 2008, Iowa's
Fourth Congressional District supported Democratic presidential
candidate Barack Obama, but elected a Republican House member.335

Conversely, South Dakota supported Republican presidential candidate
John McCain, but elected a Democratic House member as its statewide

336representative. Although this happens less frequently than the first
scenario, this shows that at the district level, voters may not even support
the same party.

Candidate traits may also affect which candidate voters support. 337

Candidates who take on traits that resemble the opposing party may be
able to receive more support from voters. 338 Additionally, different
background traits of the candidate, such as military service or experience
as a governor, may affect voter approval of a candidate.339 Personal
character traits such as honesty, integrity, and other character values also
play a role in qualities that the public looks for in a presidential

breakdown of the 2008 presidential election and each district's varying support for candidates
running for the presidency, the House, the Senate, and for governor).

331. C.Q., 2010, supra note 330, at 450, 456; Healey, 2008 Election, supra note 326.
332. C.Q., 2010, supra note 330 at 450, 457; Healey, 2008 Election, supra note 326.
333. Healey, 2008 Election, supra note 326. Healey's results show the district support for

candidates for different offices in the most recent election for that office. Id. Thus, support for
senators and governors may not be reflective of the 2008 election. See id. However, in 2008, Maine
did have a Senate seat up for election. C.Q., 2010, supra note 330, at 454.

334. E.g., C.Q., 2010, supra note 330, at 506, 530 (showing that in 2008 Michigan's Eleventh
Congressional District supported a Democratic presidential candidate and elected a Republican
candidate into the House); see Healey, 2012 Election, supra note 326 (showing a map of the United
States district by district and that some districts supported a candidate from a different party for the
presidency and the House); see also Healey, 2008 Election, supra note 326.

335. C.Q., 2010, supra note 330, at 386, 398; Healey, 2008 Election, supra note 326.
336. C.Q., 2010, supra note 330, at 917, 923; Healey, 2008 Election, supra note 326.
337. Danny Hayes, Candidate Qualities Through a Partisan Lens: A Theory of Trait

Ownership, 49 J. POL. SCI. 908, 909 (2005).
338. Id. at919-20.
339. THE PEW RESEARCH CTR., CANDIDATE TRAITS: D.C. EXPERIENCE VIEWED LESS POSITIVE

AT 10, available at http://www.people-press.org/files/legacy-pdf/06-02-1 1%202012%20

Campaign%20Release.pdf.
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candidate. 340 This shows that who the candidate is may affect the level of
support the candidate will receive in different districts. A candidate that
has positive traits may be able to receive votes even in heavily
gerrymandered districts. Thus, split-ticket voting, fractured support for
candidates, and candidate traits and qualities all mitigate the effects of
gerrymandering.

Another potential critique of the District-Popular Plan is that it may
turn into a de facto nationwide popular vote reform.341 The fifty-one
electoral votes awarded to the winner of the nationwide popular vote is
the largest electoral prize under the plan. One may argue that candidates
may focus on major population centers to win this large share of
electoral votes, and rely on safe districts to make up the rest of their
electoral vote total. Additionally, one may argue that targeting
population centers will help candidates win some of the fifty-one
electoral votes awarded to the winner of each statewide popular vote,
adding extra incentive to target population centers at the expense of
districts. Critics may conclude that this would compromise the goal of
the District-Popular Plan to extend the benefits of presidential elections

342to more areas of the country. However, the structure of the District-
Popular Plan makes this outcome unlikely. In fact, as originally
designed, the District-Popular Plan had awarded all of the 102 at-large
votes tied to the Senate seats to the winner of the nationwide popular
vote. It was redesigned to its current structure to make it less likely that
it would turn into a defacto popular vote.

The structure of the District-Popular Plan prevents it from turning
into a de facto popular vote for two reasons. First, there are likely not
enough safe electoral votes at the district level for a candidate to ignore
campaigning at the district level. A candidate needs to receive 270
electoral votes to win the election, and if the candidate focuses only on
the nationwide popular vote, they may not get enough electoral votes
from districts to win the presidency. Second, if one candidate is trailing
in the nationwide polling or has less safe districts, that candidate may
turn the campaign's attention to competitive districts or districts that lean
towards the opposing candidate, forcing the opponent to campaign in
those districts.

340. Ron Fournier & Trevor Tompson, Voters Say Honesty, Integrity Trump Policies in
Presidential Candidates, USA TODAY (Mar. 12, 2007), http://usatoday30.usatoday.com/
news/washington/2007-03-1 l-candidate-traits N.htm.

341. See ROSS, supra note 78, at 150-51 (stating that under the National Bonus Plan, which
gives 102 electoral votes to candidates who win the nationwide popular vote, presidential candidates
would put their primary focus on popular vote totals).

342. See supra Part VIA.1.
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Short of a landslide election, there will likely not be enough safe
electoral votes from the districts for a presidential candidate to ignore
campaigning at the district level. For example, when looking at Table 3,
infra, in 2008 there were 135 districts where Obama had a favorable vote
margin of over 20%, 23 districts between 16 and 20%, and 29 districts
between 11 and 15%. 34 3 This represents 187 total districts that can be
labeled safe.344 At one point in the 2008 election, there were thirteen
states that leaned Democratic, twenty-two that leaned Republican, and
sixteen battleground states.345 If, under the District-Popular Plan, the
statewide at-large votes tied to one of the Senate seats from the thirteen
states that leaned Democratic were added to Obama's 187 safe district
total, Obama would have had 200 safe electoral votes. If Obama wanted
to campaign only for the 51 electoral votes tied to the winner of the
nationwide popular vote, that would only total 251 electoral votes.
Obama could also count on some electoral votes from winning the
statewide popular vote in some of the battleground states, but he would
still need to campaign in the remaining competitive districts in order to
achieve the 270 electoral vote majority needed to become president. One
may argue that the states in the 6 to 10% category should be added in,
and this would put Obama over the 270 mark. However, these districts
can be considered competitive or leaning districts, as a swing of 3 to 5%
of voters would make them even races. Of course, all of these numbers
are based on retrospective data, and the numbers may have been
different if the candidates campaigned under the District-Popular Plan
because they would have had different strategies to win electoral votes.

The second factor, a trailing candidate campaigning in competing or
leaning districts, also plays a key role. In 2008, if the district and
statewide numbers are added for McCain in the same way they were
added for Obama in the preceding paragraph, then McCain would have
had 142 safe districts and statewide votes.346 Even if McCain won the
nationwide popular vote, capturing those fifty-one electoral votes, he
would only be at 193 electoral votes. McCain would have still had to
compete at the district level to gain enough electoral votes to capture the
270-vote majority. In campaigning at the district level, he would have
likely targeted the districts that were competitive, and leaned

343. Infra Appendix Table 2.
344. See SHAW, THE RACE TO 270, supra note 162, at 46 (noting that presidential campaigns

group states into different competitive levels ranging from battleground to base).
345. Dan Balz & Alec Macgillis, Battleground States, WASH. POST, Jun. 8, 2008, at A10.
346. See id. (noting the number of safe states for McCain); infra Appendix Table 2 (noting the

number of districts that favored McCain grouped by favorable voting percentage).
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Democratic.347 This would likely induce the Democratic Party to
campaign at the district level as well to prevent the Republican Party
from gaining those electoral votes.348 Even if Democrats did not
campaign for those electoral votes, at least one of the candidates would
have been visiting and pouring resources into those areas. Thus, because
of the structure of the District-Popular Plan, it is unlikely to turn into a
defacto popular vote.

Another argument that may be put forth against the District-Popular
Plan is that it could increase the chance of "minority presidents" if
enough districts are carried by small margins by the party that wins the
nationwide popular vote. Mathematical formulas are beyond the scope of
this Note and would be needed to test the probability of increased
chances of a "minority president" winning the presidency under the
District-Popular Plan. Although there is a chance that this could happen,
the fifty-one electoral votes awarded to the candidate that wins the
nationwide popular vote would mitigate this risk. For example, if the
District-Popular Plan was in effect nationwide during the 2000 Election,
Vice President and Democratic presidential candidate Al Gore, the
nationwide popular vote winner, would have been elected president with
280 electoral votes. 349 In comparison, if a pure district system was in
effect nationwide in the 2000 election, President George W. Bush would

347. See SHAW, THE RACE TO 270, supra note 162, at 46 (discussing grouping of states into
Base Democrat, Lean Democrat, Battleground, Lean Republican, and Base Republican by
presidential campaigns as part of Electoral College strategies); Turner, supra note 12, at 122 (noting
that under a district system, candidates would focus heavily on battleground districts, less on
marginal districts, and even less on base districts).

348. See SHAW, THE RACE TO 270, supra note 162, at 46 (noting that if a candidate trailing by
five percentage points buys advertising in a state, the opposing candidate may feel compelled to
respond); Conroy, supra note 254 (noting that in 2008 many pundits saw a quickly scheduled
Republican visit to Nebraska, where the Obama campaign was seriously campaigning for an
electoral vote from the Second Congressional District, as a defensive move to secure the Second
Congressional District).

349. Bush would have won 228 electoral votes from districts and thirty electoral votes from
winning the statewide popular vote in thirty states, totaling 258 electoral votes. See
CONGRESSIONAL QUARTERLY, POLITICS IN AMERICA 2002 (Brian Nutting & H. Amy Stem eds.,
2001) [hereinafter C.Q., 2002] (providing the winner of the statewide popular vote for every state);
infra Appendix Table I (providing the amount of districts won by Bush in the 2000 election). Gore
would have won 208 electoral votes from districts, 21 from winning the statewide popular vote in 20
states and the District of Columbia, and 51 electoral votes from winning the nationwide popular
vote, totaling 280 electoral votes. See C.Q., 2002, supra (providing the winner of the statewide
popular vote for every state); Fullerton, supra note 15, at 729 (noting that Gore won the nationwide
popular vote); infra Appendix Table 1 (providing the amount of districts won by Gore in the 2000
election). Gore would have received more than the 270 electoral votes needed to be elected
president. Of course, the numbers are based on retrospective data, and the numbers may have been
different if the candidates campaigned under the District-Popular Plan because they would have had
different strategies to win electoral votes.
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have defeated Gore with 288 electoral votes.350 Thus, the chance
of having a "minority president" is greatly mitigated under the
District-Popular Plan.

There are two more potential arguments critiquing the District-
Popular Plan. One may observe that the District-Popular Plan would
adversely affect battleground states. Battleground states currently enjoy
many benefits during presidential elections."' Under the District-
Popular Plan, candidates would spread their campaigns to many other
states.352 By expanding their campaigns, fewer resources would be
devoted to current battleground states. The benefits discussed in Part
IV.C may then be reduced in battleground states. Thus, battleground
states may not implement the District-Popular Plan to avoid a loss in the
advantages attached with the attention of presidential campaigns. As
such, this may block its passage. However, battleground states are not
stable, and shift from election to election.353 For example, Indiana,
Michigan, Missouri, and Pennsylvania were battleground states in 2008,
but were not battleground states in 2012 and thus did not see much
campaign advertising in 2012. 354 Thus, it would be in the long-term
interests of all states to adopt the District-Popular Plan, so they can
remain competitive in future elections whether they are a battleground
state or not.

Another argument may be that the benefits enjoyed in battleground
states are a result of how much money is spent there. One may argue that
the level of spending will likely not be able to be spread nationwide, and
that by not spending this amount in other states, the benefits discussed in
Part VI.A would not happen. However, the law of diminishing returns
indicates that more spending does not necessarily result in higher results
for the candidates.355 There comes a point where the investment of

350. See C.Q., 2002, supra note 349 (providing the winner of the statewide popular vote for
every state); infra Appendix Table 1 (providing the amount of districts won by Bush in the 2000
election). This total assumes that every state and D.C. would have had a district system where
electoral votes were tied to congressional districts, and the statewide popular vote winner received
both of the state's at-large electoral votes tied to Senate seats. Again, the numbers are based on
retrospective data, and the numbers may have been different if the candidates campaigned under the
district system because they would have had different strategies to win electoral votes.

351. See supra Part IV.C (discussing the advantages that battleground states receive in
presidential elections).

352. Supra Part VIA.
353. Moore, supra note 1. Some scholars have suggested that battleground status can change

over the longer term, but other scholars argue recent elections suggest continuity in what is a
battleground state and what is a safe state. Gimpel et al., supra note 188, at 788.

354. Moore, supra note 1.

355. See Evans, supra note 237, at 453-54 (noting that the excess campaign spending is
unlikely to impact elections because of the rate of diminishing returns).
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resources in swing states does not matter to the voters as much.356

Spreading this excess investment of resources that only makes a
marginal impact in battleground states, to other areas, will help bring the
benefits discussed in Part VI.A to those areas.

Thus, when looked at more closely, the arguments against the
District-Popular Plan are not as powerful as they might seem at first
glance. Of course, more research would be needed to fully explore some
of the critiques addressed above, but overall, the District-Popular Plan
would create a competitive nationwide election. The advantages of the
District-Popular Plan discussed in Part VI.A outweigh its possible
disadvantages. The District-Popular Plan would expand the benefits of
presidential elections.357

VII. CONCLUSION

No matter what method is used to tabulate votes in a political
system, there will be groups in the electorate that benefit at the expense
of others. 358 This occurs because presidential candidates will devise
strategies aimed at winning the election under whatever rules are being
used at the time.359 Under the District-Popular Plan, candidates would
develop strategies to win the nationwide popular vote, statewide popular
vote, and individual districts.360 Candidate visits and campaign spending
would expand to more states than it does under the current winner-take
all system. 361 Turnout levels would increase nationwide, as well as
knowledge of political issues. 362 Additionally, more areas of the country
would see their interests being addressed in presidential campaigns. 3 63

Thus, more than any other reform proposal, the District-Popular Plan
would expand the benefits of presidential elections to many groups of
people, while reducing the amount of groups that are disadvantaged.364

356. Editorial, The Cacophony of Money, N.Y. TIMES, Oct. 7, 2012 at A22; see Evans, supra
note 237, at 453-54 (noting the excess campaign spending is unlikely to impact elections because of
the rate of diminishing returns).

357. See supra Part VI.A.1.
358. Adkins & Kirwan, supra note 95, at 82; Hill and McKee, supra note 166, at 702. Indeed,

no electoral system is neutral, and there will always be individuals arguing for a change in the
system. Adkins & Kirwan, supra note 95, at 82.

359. See Hill and McKee, supra note 166, at 702 (stating that different electoral systems
produce different electoral strategies).

360. See supra Part VI.A. 1.

361. See supra Parts IV.C, VI.A.1.
362. See supra Part VI.A.2.
363. See supra Part VI.A.2.
364. See supra Part VI.A. 1-3.
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The best way to implement the District-Popular Plan is through an
interstate compact or a constitutional Amendment.365 A constitutional
Amendment would be difficult because of how much support is needed
to pass one, and there may be backlash from smaller and battleground

366states. 3 6 An interstate compact may be easier to implement than a
constitutional Amendment, but it would not necessarily include all
states, and states would be free to withdraw. 367 It is urged that both
methods be pursued simultaneously. 368 If the District-Popular Plan is
implemented nationwide, the benefits of presidential campaigns would
be expanded and more areas of the country would play a prominent role
in electing the president.

Craig J. Herbst*

365. See supra Part VI.B.I,VI.B.3.

366. See supra Part VI.B.3.
367. See supra Part VI.B.1.
368. See supra Part VIB.3.
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APPENDIX

Table 1: Total Number of Districts that Voted for Each Party in
2000 Arranged by Favorable Winning Percentage369

Favorable Winning %

.01-5%
6-10%
11-15%
16-20%
Over 20%

Total Number of Districts

Voting Voting Districts by
for Gore (D) for Bush (R) Winning %

Table 2: Total Number of Districts that Voted for
2004 Arranged by Favorable Winning Percentage370

Favorable Winning %

.01-5%
6-10%
11-15%
16-20%
Over 20%
Total Number of Districts

Each Party in

Voting Voting Districts by
for Kerry (D) for Bush (R) Winning %

369. These totals are based on the statistics included in C.Q., 2002, supra note 349. They
include the District of Columbia, whose statistics were based on information provided at General
Election, D.C. BOARD ELECTIONS, http://www.dcboee.org/electioninfo/election-results/elec_2000/
general elec.asp (last visited Feb. 7, 2013).

370. These totals are based on the statistics included in CONGRESSIONAL QUARTERLY,

POLITICS IN AMERICA 2006 (Jackie Koszczuk & H. Amy Stem eds., 2005). They include the
District of Columbia, whose statistics were based on information provided at Summary Report, D.C.
BOARD ELECTIONS, http://www.dcboee.org/pdffiles/Summary_2.pdf (last visited Feb. 7, 2013).
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Table 3: Total Number of Districts that Voted for Each Party in
2008 Arranged by Favorable Winning Percentage 371

Favorable Winning %

0%

.01-5%
6-10%

11-15%
16-20%
Over 20%
Total Number of Districts

Voting
for Obama (D)

Voting

for McCain (R)

371. These totals are based on the statistics included in C.Q., 2010, supra note 330. They
include the District of Columbia, whose statistics were based on information provided at Certified
Election Results, D.C. BOARD ELECTIONS, http://www.dcboee.org/electioninfo/electionresults/
downloads/General_08_CertifiedResultsSummary.pdf (last visited Feb. 7, 2013).

Districts by
Winning %
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