





Pearce and Wald: The Relational Infrastructure of Law Firm Culture and Regulation:

Published by Scholarly Commons at Hofstra Law, 2013

17



Hofstra Law Review, Vol. 42, Iss. 1 [2013], Art. 16

126 HOFSTRA LAW REVIEW [Vol. 42:109

2013."¢ For the period from 2007 through 2010, profits per equity
partner increased almost 10%.'"

Of course, the notion that Big Law will always remain the same,
without changing for better or worse, is absurd. The history of law firms
providing legal services to corporate clients is one of change and
evolution. In his insightful analysis of the modern legal profession,
Benjamin Barton reminds us of Lawrence Friedman’s astute description
of how the post-Civil War legal profession battled outsiders who
contested its business model: “Nevertheless, the lawyers prospered. The
truth was that the profession was exceedingly nimble at finding new
kinds of work and new ways to do it. Its nimbleness was no doubt due to
the character of the bar: open-ended, unrestricted, uninhibited, and
attractive to sharp, ambitious men.”''®

Like the Death of Big Law commentators, we too anticipate
changes in large law firms. Our point is simply this—by strongly relying
on a conception of lawyers and clients as autonomous, and not relational
actors, proponents of the Death of Big Law hypothesis have exaggerated
their case. They have, moreover, failed to recognize evidence that at
least somﬁglarge firms are evolving in ways that allow them to continue
to thrive.

B. The Death of Big Law Account Ignores Evidence of
Big Law Innovation

Robert Eli Rosen, Eli Wald, and David Wilkins have identified
innovative and successful models of Big Law practice that have
developed and expanded during the period where Death of Big Law
commentators only find decline.'”

Wald has suggested that the Death of Big Law’s focus on the
shift from the classic tournament to the elastic tournament misses
some of “the actual rich and vibrant world of large law firms.”"*' Wald
notes that:

116. Sara Randazzo, Goodbye to All That, AM. LAW. Mar. 2013, at 43, 43.

117. MACEWEN, supra note 3, at 15-16.

118. Benjamin H. Barton, A Glass Half Full Look at the Changes in the American Legal
Market, INT'L J.L. & ECON. (forthcoming) (manuscript at 46).

119. See infra Part TL.B.

120. Robert Eli Rosen, “We're All Consultants Now": How Change in Client Organizational
Strategies Influences Change in the Organization of Corporate Legal Services, 44 ARIZ. L. REV.
637, 641-50 (2002); Wald, Smart Growth, supra note 12, at 2873-74; Wilkins, supra note 73, at
2070.

121.  Wald, Smart Growth, supra note 12, at 2868.
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[SJome ‘large’ law firms have opted out and choose to remain,
relatively speaking, small[,] . .. defying the organic growth prediction
of the standard story . . . . [SJome national firms have pursued a limited
regional growth model, as opposed to a global one . ... [SJome have
followed a smart growth strategy establishing niches in particular
subject matters . . . . [And] some large firms have disappeared, electing
to merge with growing law firms.

Wald suggests that “[nJew models of organization and theories of
growth patterns must be developed to account for the diversity of entities
populating the large law firm universe.”'>

In particular, as a counterpoint to the Death of Big Law analysis,
Wald offers a case study of “the rise of a large Am Law 200 firm that
does not follow the standard story.”'** His study “suggests an alternative
model, one that relies on practice areas other than corporate law,
depends on a client base not dominated by large corporate entities, and
that features a partner-heavy, as opposed to an associate-heavy (or
as of late, a non-partner-heavy) attorney pool.”'” In many
ways, the firm’s growth was self-consciously relational. It built on
“success in commercial real estate and lobbying”'*® to develop
“mainstream practice areas of corporate law and litigation” through
“systematically . . . min[ing] its existing strengths and relationships.”'?’
In addition, “the firm employed strategically opportunistic thinking with
regard to hiring, promotion, and retention of its associates and lateral
partners.”’?® Aware of the difficulty of retaining both associates and
lateral hires, the firm looks for a “personality fit” through “one-
on-one . . . recruiting”'” and recognizes the importance of training
junior lawyers."*

While Wald highlights alternative models of large law firms that
build on “smart” relationships with clients,””' Rosen and Wilkins have
identified the development of a relational approach to the lawyer-client
relationship that offers significant positive benefits to Big Law.'*?
Contrary to the relationship between autonomous lawyers and clients

122, Id. at 2873-74.
123. Id. at2874.
124. Id. at 2875.
125. Id

126. Id. at 2910.
127. Id. at2911.
128. Id. at2912.
129. Id

130. Id at2913.
131. I

132. Rosen, supra note 120, at 670; Wilkins, supra note 73, at 2106.
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that Death of Big Law theorists describe, Wilkins describes how
corporate clients have rejected a “spot-contracting”'> model that
underlies Death of Big Law analysis,"** in favor of “strategic alliances”
that provide mutual benefit."** Corporate clients have discovered that the
autonomously based “spot-contracting model . . . has failed to deliver the
full range of benefits in terms of either quality or price that the in-house
lawyers who led this charge believed that it would.”"*® Wilkins identifies
“five interlocking trends” that have facilitated what Rosen has described
as “partnering” between in-house counsel and outside law firms:"’

[Clonvergence of work in the hands of a limited number of ‘preferred’
firms, consolidation of the firms themselves through merger and
acquisition, greater integration and knowledge transfer between
companies and firms, changes in the organizational structure of
companies that promote integration and blur the boundaries between
the inside and the outside, and increasing instability and contraction in
general counsel offices . . . 38

As a result, the relationship between clients and lawyers, characterized
“simultaneous[ly by] cooperation and competition[,] . .. increasingly
ha[s] come to resemble the kind of strategic alliances or partnerships that
many companies have entered into with other long-term suppliers in
order to achieve common objectives.”’® In contrast to “spot
contracting,” these strategic alliances “emphasize[] the importance of
reciprocity and mutual trust for the production of joint gains.”'*

IV. AN ALTERNATIVE FRAMEWORK: THE RELATIONAL
INFRASTRUCTURE OF LAW FIRM CULTURE AND REGULATION

While the Death of Big Law hypothesis has not been persuasive in
signaling the Death of Big Law, it has identified some ways that the
dominant  culture of autonomous self-interest undermines
competitiveness, mentoring and training, diversity and ethics, and
professionalism. But, in responding to these weaknesses, the Death of
Big Law approach, which itself relies on the assumption of autonomous
self-interest, misses the mark. Instead, a relational approach to law firm

133.  Wilkins, supra note 73, at 2071.

134. Galanter & Henderson, supra note 3, at 1911.

135.  Wilkins, supra note 73, at 2070-71.

136. Id. at2071.

137. Rosen, supra note 120, at 670; Wilkins, supra note 73, at 2096.
138. Wilkins, supra note 73, at 2096.

139. Id. at 2097.

140. Id at 2071.
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culture and regulation offers a more effective framework for promoting
competitiveness, diversity, and professional values.

A. Enhancing Competitiveness

The Death of Big Law advocates’ prescription for
compe’titiveness141 is more autonomous self-interest and more
experimentation in terms of non-lawyer ownership and new business
models that “move beyond client advice by law firms to include
completely different types of businesses”'* that focus on the
commoditization and ownership of intellectual property in legal service
products. These recommendations reflect the inevitable assumption
regarding the autonomous self-interest of large law firms’ lawyers and
their corporate clients: because the old values of reputational capital and
partners’ cooperative conduct cannot be saved, Big Law’s future must be
invention and transformation to modes that are more consistent with
autonomous self-interest.

Consider the Death of Big Law commentators’ suggestions to
change the American Bar Association Model Rules of Professional
Conduct (“Rules™) to “restrict[] limited liability [and allow] non-
competition agreements.”'** These proposals, they argue, will encourage
lawyers to devote more energy to maintaining the quality of the firm
because they could potentially face personal liability for poor quality
services; and similarly, they will remove partners’ incentives to develop
their own independent relationships with clients at the expense of their
commitment to the firm because they will not be able to take those
clients with them if they leave the firm.'*

Assuming that these Rules were to be adopted, and we do not reach
the question of whether they should be adopted, they would likely have a
limited impact at best. The Rules themselves would signal to large firm
lawyers that their colleagues do indeed understand them as
autonomously self-interested, expect them to act in order to benefit
themselves without concern for their colleagues, and do not trust them to
be loyal to their firm. The very existence of the Rules would reinforce

141. For purposes of this Article, we are limiting our focus to consideration of how to make
large law firms as competitive as they can be within the parameters of their existing form in
providing advice and representation to businesses and wealthy individuals.

142. Ribstein, supra note 3, at 752.

143. Id; see also Henderson, supra note 3, at 16-17; see generally Eli Wald, Non-Compete
Agreements in Colorado, COLO. LAW., June 2011, at 63, 63 (2011) (summarizing recent
developments in the approach of the Rules to lawyers’ and law firms” non-compete agreements).

144. Henderson, supra note 3,at 17.
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lawyers’ understanding of themselves as autonomously self-interested
Holmesian bad men and women.'¥

And in that role, of course, large law firms’ lawyers would view
these Rules from the perspective of what they could get away with and
seek to evade the spirit of the Rules while complying with their letter. '
They would therefore seek to do the minimum required to avoid liability.
This could include finding ways to make others in the firm responsible
for potential liability, developing a method for insuring their own
liability, or demanding increased compensation to cover their potential
liability, and at the same time, continuing to cultivate their individual
clients at the expense of their obligations to the firm. Similarly, with
regard to non-competition agreements, rainmakers could refuse to work
for firms that impose these Rules, require higher compensation from
firms that impose them, and put efforts into developing networks of
connections that would provide business to them or their new firm upon
leaving, despite the non-competition agreement.

Our point is that rules that conceive of lawyers as autonomously
self-interested, even as they attempt to provide disincentives to atomistic
and individualistic conduct, will tend only to reinforce and legitimate
autonomously self-interested conduct. A more effective way to promote
firm loyalty would be to pursue a relational strategy. If lawyers were to
understand that their self-interest was best pursued relationally, and not
autonomously, they would see the good of the firm and their colleagues
as inextricably connected to their own good. Even though, as we have
explained earlier, the reality of legal work is relational, a change in
lawyers’ attitudes would indeed make a difference in how they manage
those relationships.'*’

As a general matter, businesses that maximize relational self-
interest are more effective, and thus, more competitive.'** The challenge
to maximizing law firm effectiveness, therefore, is to encourage lawyers
to understand their self-interest as relational and to view the goal of their
relationships with their clients and the firm as a mutual benefit. The
direct method to accomplish this goal is to persuade lawyers that their
self-interest is in fact inextricably connected with that of their
colleagues. This approach already seems to have had significant

145. Pearce & Wald, Relational Approach, supra note 6, at 515.

146. Id.

147. For example, a Stanford study of long-term Prisoner’s Dilemma games found that seventy
percent of participants chose to cooperate when they believed the game to be about community,
which they understood as relational, and only thirty percent chose a cooperative strategy when they
believed the game was “Wall Street,” which they viewed as autonomous. ROBERT F. HURLEY, THE
DECISION TO TRUST 195 (2012).

148. Wilkins, supra note 73, at 2093.
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success.'®® The strategic alliances that Wilkins describes as accounting
for significant business for law firms rely on an understanding that
lawyers and clients function best when they seek mutual benefit."® As a
general matter, moreover, rainmakers succeed as rainmakers precisely
because they understand the value of mutually valuable long-term
relationships with clients."”! These developments provide helpful
evidence in demonstrating the value of relational self-interest.

Consider the following examples of how law firms can rethink and
reconceive of their relationships with their clients, moving away from an
autonomously self-interested mindset and embracing relational self-
interest instead. Large law firms and their partners increasingly complain
about corporate clients’ growing micromanagement of staffing and cost
decisions pertaining to their attorney-client relationships.'*> Corporate
clients, taking advantage of the growing sophistication of their in-house
legal departments and their increased bargaining power vis-a-vis their
outside counsel, impose fee caps, negotiate lower fees, and intervene in
staffing decisions, refusing to pay for the work of junior associates and
demanding that senior partners with relevant expertise actually work on
their matters, as opposed to merely supervising the work of associates
and junior partners."”® This perspective reveals an autonomously self-
interested mindset, conceiving of in-house counsel and large law firm
lawyers as rivals playing a zero-sum game in which one’s loss is the
other’s gain.

We suggest a different perspective, one in which law firms and
their partners embrace these new staffing and cost realities as an
opportunity to work more closely with clients, to better understand the
clients’ business needs and costs, and to fashion better and more cost-
effective solutions to the challenges clients face. Such a change, to be
sure, is not going to be easy to implement. Large law firms have long
relied on staffing associates to generate fees, train the associates, and
relatively reduce the time demands imposed on senior partners;"™* and
have similarly relied on the billable hour as a constitutive organizational
feature not only to generate profit, but also to assess associates and
partners alike, such that fee caps and negotiated reduced fees disturb and
undermine Big Law’s organizational infrastructure.'”® And yet, a

149. See, e.g., Ribstein, supra note 3, at 755.

150. Wilkins, supra note 73, at 2072.

151. Pearce & Wald, Relational Approach, supra note 6, at 535.
152. Wilkins, supra note 73, at 2123 n.233.

153. Id. at2108.

154. Wald, Smart Growth, supra note 12, at 2870.

155. Wilkins, supra note 73, at 2133.
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relational commitment to clients suggests that large law firms should not
be coerced to negotiate staffing and cost decisions with their most
powerful and demanding clients, but should offer these new
arrangements to all of their clients. Interest among clients in these new
arrangements will no doubt vary, but all will appreciate Big Law’s
demonstrated and visible attention to the cost considerations faced by in-
house lawyers and corporate clients.

Next, consider the increasingly common phenomenon known as
“secondment,” in which large law firms lend their associates and
partners to their clients for a few months at a time."*® Historically, large
law firms have treated secondments with suspicion, and of course, they
would, pursuant to an autonomously self-interested perspective:
associates and partners are the human capital property of the firm and
corporate clients are the enemy trying to lure them away."”’ Viewed in
this light, secondments were understood to be a dangerous tool by which
corporate clients could recruit a law firm’s top talent and undermine its
diversity efforts.'® Indeed, even as law firms have increasingly come to
terms with secondments, they have done so from an autonomous
perspective, conceiving of these arrangements as consistent with the
firm’s self-interest at the expense of others. If, for example, a corporate
client did lure a firm attorney away into its in-house department,
that attorney might later direct work to his old law firm rather than to
its competitors.

Once again, we suggest an alternative relational perspective,
pursuant to which Big Law will embrace secondments as a way of
connecting with clients for mutual benefit. Large law firms should
restructure their associate and partnership tracks to fully integrate
secondments and proactively encourage their own lawyers and clients to
seek these opportunities. For example, firms should ensure that returning
lawyers are effectively integrated back into the law firm ranks and do
not experience an adverse consequence as a result of being away from
the firm. We envision a reality in which first year Big Law associates
and their firms might think of the paradigmatic partnership track not as
an eight-year track within the firm, but as a period of time that includes
several secondments."’

156. Ass’n of the Bar of the New York City Comm. on Prof’l and Judicial Ethics, Formal Op.
2007-2 (2007), available at http://www.nycbar.org/Ethics/eth2007.htm (discussing secondment of
law firm attorneys and association with a law firm); see Rosen, supra note 120, at 647; Wilkins,
supra note 73, at 2092.

157.  See Wald, In-House Myths, supra note 13, at 433,

158. Seeid.

159. Reintegrating seconded attorneys back into the firm after a time away from it somewhat
parallels the ongoing efforts of some law firms, as well as other companies, to develop off-ramps

http://scholarlycommons.law.hofstra.edu/hlr/vol42/iss1/16
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Finally, consider the application of a relational perspective to
relationships within law firms. When co-workers view each other from a
perspective of mutual benefit, they can trust each other and build social
capital.'® Robert Hurley has noted that trust “enables cooperative
behavior” and “is a form of social capital that enhances performance
between individuals, within and among groups, and in larger collectives
(for example, organizations).”'®' He further noted that, “leaders without
trust have slower and more cautious followers [and] organizations
without trust struggle to be productive.”'® Similarly, Bruni and Sugden
emphasize the importance of mutual benefit to economic flourishing,'®’
An expectation of mutual benefit encourages exchanges that create
value, while an expectation of an autonomous response results in the
absence of trust and the avoidance of efforts to create value.

Law firms can promote relational self-interest through institutional
policies and practices that build trust. Hurley explains that, “research
makes it clear that trustworthiness or its absence emanates from the
basic underpinnings of how the organization operates and that building
trust requires more than ethics classes or codes of conduct.”'® A
characteristic of “high-trust organizations” is that “employees exercise
their ability to make decisions and take risks while feeling secure that
others want them to succeed. They feel that their efforts will be fairly
supported and that their results will be judged fairly.”'® Some of
Hurley’s suggestions for creating a high-trust organization are well
within the capacity of a large law firm: develop a shared understanding
of “why the firm exists (purpose and mission) and its obligations to
stakeholders™;'® “[c]reate an empowering culture [by, among other
things], promot[ing] managers who share power and retrain[ing] or

demot{ing] micromanagers™;'’ “[c]ontinuously upgrade and improve

capability”;'®® “[m]easure the degree to which your espoused culture is

and on-ramps policies allowing firm attomeys who have left the firm to subsequently return to it.
See generally SYLVIA ANN HEWLETT, OFF-RAMPS AND ON-RAMPS: KEEPING TALENTED WOMEN
ON THE ROAD TO SUCCESS (2007).

160. HURLEY, supra note 147, at 7-8; see Eli Wald, The Visibility of Socioeconomic Status and
Class-Based Affirmative Action: A Reply to Professor Sander, 88 DENV. U. L. REv. 861, 870-73
(2011) (exploring the impact of social capital on lawyers’ careers).

161. HURLEY, supra note 147,at 7.

162. Id at8.

163. Pearce & Wald, The Obligation of Lawyers, supra note 8, at 8 n.33.

164. HURLEY, supra note 147, at 1 14.

165. Id. at 114-15.

166. Id. at 124.

167. Id at121.

168. Id at132.
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practice overcommunicate”;'”° and “[h]old leaders accountable

for helping people understand the ‘why’ behind company values
and decisions.”'”"

These may sound a bit abstract. Consider sabbatical programs in
which every few years a partner can go on a three month fully-paid
leave.'” An autonomously self-interested cynic might respond that these
will never work out in Big Law’s “eat-what-you-kill” climate—partners
will not take sabbaticals for fear that their clients will resent their
absence; or that colleagues who cover for them and address their clients’
need will then steal their clients; or that the firm might construe their
sabbatical as demonstrating insufficient commitment to the firm and its
clients—all reasonable concerns from an autonomous perspective. And
indeed, if all Big Law did was to adopt a paper policy of sabbaticals,
many, if not most, partners would likely not take advantage of it; or, if
there was an option to keep working in lieu of a sabbatical and cash its
value, some, if not most, partners would opt for that.

But what if large law firms made taking a sabbatical a mandatory
requirement such that every partner at the firm had to take it? And what
if the firm developed a detailed infrastructure to support these
sabbaticals, including a transition period both before and after each
sabbatical to ensure that partners and clients felt comfortable with it? Of
course, firms could not guarantee that covering partners would not steal
the clients of a vacationing colleague, but they could implement
procedures and policies that would discourage such conduct. The end
result could be firms with changed, more trusting, more cooperative
work environments.

Although we do not offer a detailed roadmap for creating a high-
trust organization of relational self-interest, we will in the following
Subparts elaborate on some of these suggestions as we offer more
particular analysis of important components of a competitive and
effective law firm.

169
d”, «

169. Id. at 135.

170. Id. at137.

171. Id.

172. See, e.g., Bruce Balestier, Shearman Associates Like Their Time Off: Fifth- and Sixth-
Years Praise Sabbatical Idea, N.Y. L.J., June 2, 2000, at 24, 24; Friederike Heine, Law Firm
Sabbaticals Continue Even in Recession, LAW.COM (Apr. 13, 2010), http://www.law.com/jsp/
article jsp?id=1202447960512&slretum=20131014173920; see also Bruce A. Green, Foreword:
Professional Challenges in Large Firm Practices, 33 FORDHAM URB. L.J. 7, 27 (2005) (“[L]arge
law firms experiment with sabbaticals for both promising associates and productive partners, very
much along the line of academic sabbaticals—three months, full pay, as a reward for particularly
promising, productive, exceptional members of the firm.” (internal quotation marks omitted)).
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B. Training and Mentoring

In a business that sells legal services, the training and mentoring of
lawyers is vital.'” Proponents of the Death of Big Law thesis have
identified the failure to do so as a major source of the decline of large
law firms. Henderson asserts that reputational capital has diminished—
and will continue to diminish—because “partners may be able to make
more money by focusing on their own client relationships and giving
short-shrift to activities that would preserve and grow the firm’s
reputational capital (for example, training and mentoring junior
lawyers).”'” Given the incentives of its lawyers, “the ‘firm’ itself has
remarkably little autonomy to pursue noneconomic objectives, such
as . . . the training and mentoring of the next generation of lawyers.”'”
Moreover, as sophisticated clients increasingly refuse to pay for what
they perceive is the training and mentoring of junior associates, firms
have even less of an incentive to invest in these activities. That is, law
firms find it increasingly harder to get their best talent to train and
mentor, and cannot write off the time doing so as billable; thus, further
reducing the willingness of billing-minded lawyers to train and mentor,
resulting in a vicious cycle of diminishing training and mentoring.'®

But, because of its reliance on the assumption of autonomous self-
interest, the Death of Big Law hypothesis cannot offer an effective
solution to the problem it identifies. For example, commentators
describe mentoring as a “noneconomic objective.”!”’ Mentoring can only
be noneconomic under an autonomous paradigm where the lawyer
defines her self-interest without regard to interests of her colleagues,
clients, and firm. Under relational self-interest, where the good of the
individual lawyer is inextricably intertwined with the colleagues and the
firm and where mutual benefit is the goal, mentoring is without question
central to the work and the economic well-being of the firm.
Accordingly, developing a culture of relational self-interest would make
mentoring a priority.

173. Henderson, supra note 3, at 3.

174. Id.

175. Galanter & Henderson, supra note 3, at 1868. Galanter and Henderson note that,
“informal training and mentoring in most large firms are on the wane because partners are reluctant
to invest the time beyond what is necessary to optimize their own practices.” Id. at 1918.

176. The diminishing space for mentoring and training at Big Law has been well documented
by many scholars. See, e.g., Susan Saab Fortney, The Billable Hours Derby: Empirical Data on the
Problems and Pressure Points, 33 FORDHAM URB. L.J. 171, 178 (2005); Susan Saab Fortney, Sou/
for Sale: An Empirical Study of Associate Satisfaction, Law Firm Culture, and the Effects of
Billable Hour Requirements, 69 UMKC L. REV. 239, 281-82 (2000) [hereinafter Fortney, Sou! for
Sale].

177. Fortney, Soul for Sale, supra note 176, at 282.
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Autonomous self-interest, moreover, also explains a weakness in
how law firms understand and seek to implement mentoring. Most law
firms establish mentoring programs that consist of autonomous lawyers
communicating with other autonomous lawyers about a process they
understand from an autonomous perspective. Even though they focus on
skill building and sometimes “office politics,”'”® this generally consists
of formal expectations of associates and informal etiquette, important
but quite limited dimensions of mentoring. A relational approach to
mentoring, like that found more generally in business, is far more robust.
The mentor-mentee relationship begins when the two work together, not
as a result of an assignment independent from shared work. In their
shared work, mentors are responsible for helping their mentee develop
“competence, credibility, and confidence.”'” They “must play the dual
role of coach and counselor: coaches give technical advice — explaining
how to do something — while counselors talk about the experience of
doing it and offer emotional support.”'*® The mentor must also help the
mentee “establish[] and expand[] a network of relationships,” including
the development of relationships with sponsors, peers, role models, and
additional mentors." In doing so, the mentor would prepare the mentee
not only for an expanded role within the firm but also for other
employment if partnership is not in the mentee’s future. This far more
robust and effective approach to mentoring would produce both better
quality work and a high-trust environment, results that would in turn
maximize the firm’s competitiveness.

Such a mentoring relationship is, importantly, not a one-way street.
Instead, the mentor receives significant rewards from the relationship as
well: every lawyer in a firm, the most powerful and effective rainmakers
included, rely on a team of associates and partners to assist them in their
work. A lawyer with a reputation for being a great trainer and mentor
will attract the best associates and junior partners who will, in turn,
render the mentor even more successful.'®? Autonomous self-interested
lawyers, both partners and associates, tend to think of a mentorship
relationship as a handout given from the former to the latter, an activity
in which the partner is actively mentoring and the associate is passively
being mentored.'® Effective business models demonstrate the fallacy in

178. David A. Thomas, The Truth About Mentoring Minorities: Race Matters, HARV. BUS.
REV., Apr. 2001, at 98, 100.

179. DavVID A. THOMAS & JOHN J. GABARRO, BREAKING THROUGH: THE MAKING OF
MINORITY EXECUTIVES IN CORPORATE AMERICA 96 (1999).

180. Thomas, supra note 178, at 104.

181. Id

182. Wilkins & Gulati, supra note 100, at 565-66.

183. See SHERYL SANDBERG, LEAN IN: WOMEN, WORK, AND THE WILL TO LEAD 69 (2013).
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such thinking: mentoring demands two active participants. It works most
effectively not in the abstract but when the mentoring is tied to work
done together and also entails training. The mentee must not approach
the relationship passively but must be thoroughly prepared and
researched, demonstrating that she respects and values the time and
commitment invested by the mentor. This, in turn, would render the
mentorship more valuable from the mentor’s perspective. In Lean In,
Sheryl Sandberg captures this very insight cautioning future mentees
from approaching mentors with an “Are you my mentor? Are you my
mentor?” attitude akin to the one-sided and dependent relationship a
baby bird has with its mom in the children’s story Are You My
Mother?'® The point is not only that if one has to ask, then the answer is
already known. Rather, it is also that if partners and associates alike
thought of mentorship as inherently tied to their work together and as
a mutually beneficial activity, there would be no need to really ask
the question.'®®

Large law firms can support such a relational perspective by
eliminating formal and informal mentoring programs that are detached
from work assignments and that tend to promote identity matching and
stereotypes. They can signal the importance of mentoring and training
by recognizing that not everybody is equally gifted as a mentor and train
their partners to become good mentors. And, they can visibly recognize
and institutionalize the importance of mentoring by recognizing it as a
billable activity, akin to the growing recognition of mentoring for
Continuing Legal Education (“CLE”) credits.'®® Indeed, firms can set
mentorship hours expectancies just like they do for pro bono work, tie
partner compensation to it, and evaluate performance by seeking
feedback from both partners and associates. Finally, firms can
restructure the assignment of work policies of its associates and partners
in order to reflect the importance of training and mentorship inherently
tied to the firm’s allocation of work.

184. SANDBERG, supra note 183, at 64; see generally P.D. EASTMAN, ARE YOU MY MOTHER?
(1960);

185. SANDBERG, supra note 183, at 69.

186. See, e.g., Terrence O’Donnell, Federal Court Practitioners Serve as Mentors to Newly
Admitted Attorneys: The Supreme Court of Ohio’s Lawyer to Lawyer Mentoring Program, FED.
LAW., Feb. 2011, at 28, 29 (describing a mentorship CLE program approved by the Ohio Supreme
Court); Tennessee Bar Association Launches New Program: Get CLE Credit by Mentoring, TENN.
B.J, Feb. 2011, at 5, 5 (reporting a proposed mentorship CLE program pending before the
Tennessee Supreme Court); see also Eli Wald, 4 Primer on Diversity, Discrimination and Equality
in the Legal Profession or Who is Responsible for Pursuing Diversity and Why, 24 GEO. J. LEGAL
ETHICS 1079, 1117 (2011) [hereinafter Wald, Primer on Diversity).
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C. Diversity

Diversity is another area where a relational approach could benefit
law firms. Women and people of color are significantly under-
represented in partnership ranks despite the significant efforts law firms
have made in both hiring and mentoring.'”’ Death of Big Law
commentators have identified “racial and gender diversity” as one of
those “noneconomic objectives” that firms are not, and will not,
significantly pursue,'®® at least not in times of economic crisis. Here too,
an ethic of autonomous self-interest does not support commitment to a
firm-wide objective. Lawyers do not understand the diversity of the firm
as reflecting on their self-interest. Instead, they often think of diversity
efforts as a cost and increasingly complain of “diversity fatigue.”'®
Moreover, to the extent that firms do worry about diversity—and many
do—they apply an autonomous approach to mentoring women and
people of color just like the general mentoring program described above.
Research in business indicates that a more robust, relational approach to
mentoring is more effective at promoting women and people of color.'®

In addition, rather than viewing mentor and mentee as autonomous
actors, a relational perspective understands them as embedded in the
gender and racial dynamics of the firm, the legal profession, and the
larger society.'”! Accordingly, a relational approach to diversity would
require race- and gender-conscious measures to educate mentors and
mentees on how to openly discuss issues of race and gender and to
ensure that women and people of color find mentors, sponsors, and role
models with whom they share an identity, as well as with white men
who continue to be the dominant group within law firms.'*? Importantly,
such training will be part and parcel of the holistic relational approach to
training and mentoring discussed above and not a standalone “diversity”
effort. It will therefore result in better training and mentoring for all, not
just women and minorities.

Consider maternity leave policies in the context of gender diversity:
some firms have recently implemented policies that allow male
associates to claim paternity leave,'” but in an autonomously self-
interested culture, female attorneys are incentivized to take as short a

187. Wald, Primer on Diversity, supra note 186, at 1079.

188. Galanter & Henderson, supra note 3, at 1868.

189. Wald, Primer on Diversity, supra note 186, at 1110.

190. Id. at1118.

191. THOMAS & GABARRO, supra note 179, at 110-11.

192. Id. at110.

193. Christen Linke Young, Note, Childbearing, Childrearing, and Title VII: Parental Leave
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leave as possible and male lawyers are discouraged from taking it
altogether, rendering more generous parental procedures unutilized
paper policies.194 Firms could, as an alternative, require all of their
attorneys, male and female alike, to take paid parental leave upon
becoming parents, and also encourage all of their attorneys to take
additional unpaid leave. Similar to a sabbatical program, firms could
take proactive steps to ensure that lawyers on leave do not suffer adverse
consequences as result of taking a leave by closely monitoring workload
assignments before and after the leave, and institutionally arranging for
coverage while lawyers are on leave. Of course, some female and male
attorneys will still only take the required paid leave, but even so, firms
would be sending a credible signal reflecting their commitment to
gender diversity to all.

D. FEthics and Professionalism

Death of Big Law commentators argue that lawyer individualism
has caused the “[d]ecline of [ljarge [f]irms as [e]xemplars of [l]egal
[e]thics”'®® and has led large firms to discard professionalism’s
commitment to the public good in favor of an embrace of the hired gun
role.'”® Examples may include: pressure on associates and partners alike
to meet increased billable targets, which incentivize firm lawyers to pad
their time; and an “eat-what-you-kill” culture that causes relative
unhappiness among firm lawyers and, at the same time, crowds out
activities like becoming active members of bar associations and
occupying public roles in the community. Here too, a relational
approach offers the potential for responding to the harms of an
autonomous approach.

Without engaging in the debate regarding whether large firms ever
were, or are, exemplars of legal ethics, we agree that the individualist
ethos of autonomous self-interest is problematic for legal ethics rules.
The autonomous Holmesian bad man or woman looks at the Rules as
obstacles to get around and not as the embodiment of aspirations and
values.'”” As we have written elsewhere, a relational approach would
suggest principles-based regulations that are implemented at the firm
level.'”® Where command and control regulations reinforce the

194. Id at1191-92.

195. Galanter & Henderson, supra note 3, at 1907.

196. Id. at 1867-68.

197. Pearce & Wald, The Obligation of Lawyers, supra note 8, at 5.

198. Pearce & Wald, Relational Approach, supra note 6, at 531-33; see also Susan Saab
Fortney & Tahlia Gordon, Adopting Law Firm Management Systems to Survive and Thrive: A Study
of the Australian Approach to Management-Based Regulation, 10 U. ST. THOMAS L.J. 152, 154-55
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autonomous approach of the Holmesian bad man, principles-based
regulations emphasize the relationships of those being regulated with
each other and their regulators as they involved the regulated lawyers in
creating specific rules for themselves. These strategies have been
employed in Australia'® and the United Kingdom,” and the early
indications are that they have been successful.®' Such relational
approaches make it more likely that lawyers understand, and identify
with, the rules that govern them.

In addition, firms should pursue a relational approach by infusing a
commitment to legal ethics and professionalism throughout the firm.
This, to be clear, does not necessarily mean institutionalizing legal
ethics, for example, by putting in place a risk assessment and risk
management department. Indeed, some have argued such
institutionalization could end up decreasing a commitment to
professionalism rather than increasing it Instead, law firms could
demonstrate their commitment to professionalism by sending visible
signals to all lawyers about its importance. This could involve vesting an
ethics guru or an ethics committee with actual power, for example, by
putting in place procedures that subject all partners, powerful rainmakers
included, to the judgment of an ethics committee regarding conflicts of
interest and their resolution.

In the same way, relational self-interest helps restore professional
values, such as civility and commitment to the public good. Here too, if
lawyers recognize that their relational self-interest depends upon that of
their adversaries and of their community, then they will take seriously
their professional values. One proposal that encourages the development
of this perspective is Green’s suggestion that law firms, “develop, adopt,
and implement their own individualized codes of professionalism.”*”
Firms, for example, could encourage their lawyers to, and reward them
for, acting as public citizens within their communities by creating a
space for such activities alongside billable targets and pro bono activities
and signaling their importance by having their most powerful partners
actively participate in them.

(2012) [hereinafter Fortney & Gordon, Australian Approach].
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V. CONCLUSION

The Death of Big Law advocates argue that large law firms are
facing a near perfect storm: on the one hand, corporate clients, using in-
house legal departments, have reduced the information asymmetry that
used to be the bread and butter of Big Law’s reputational capital and
source of their high fees, ™ and have used their new-found bargaining
power to significantly curtail Big Law’s profits.””® On the other hand, the
culture of autonomous self-interest has taken hold at Big Law, making
their lawyers increasingly less likely to perform the very tasks essential
to sustaining large law firms’ reputational capital, and their rainmakers
more likely to demand “eat-what-they-kill” compensation and leave if
their demands are not met.’® Consequently, large law firms have
become inherently unstable with little hope for reversing course. The
very cooperative reforms and measures Big Law would need to
implement in order to survive are the actions that their increasingly
autonomously self-interested lawyers refuse to take.

The Death of Big Law has been greatly exaggerated. First, while
the market for corporate legal services has experienced a significant
power shift from outside counsel to their clients, Big Law has been
proactive in its response, both vis-a-vis clients by developing new skills
and services, such as replacing its dependency on high volume
paperwork with highly specialized legal services and by offering new
and competitive fee arrangements; and, internally by restructuring,
securing the compensation of its rainmakers by labeling them equity
partners, and reducing costs in all of its other tracks. Second, while large
law firms and their lawyers have grown increasingly autonomously self-
interested, this dominant culture is not inevitable. Big Law can take
measures to protect its key asset—reputational capital—by putting in
place a relational infrastructure that is likely to build and develop its
human capital, while limiting opportunistic and individualistic conduct.

Building a relational ethical infrastructure, moreover, represents
more than a chance for Big Law to respond to increased competition in
the market for corporate legal services, ever more powerful clients, and
gradually more discontent and mobile rainmakers who increasingly
refuse to monitor and build the firms’ capital, demand more pay, and
sometimes still leave, further destabilizing already compromised
institutions. Instead, a relational perspective presents an opportunity for
large law firms to reinvent themselves as great institutions, organizations

204. Ribstein, supra note 3, at 760.
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that do well by doing right, arenas for pursuit of clients’ private
interests alongside the public good that deserve their elite status atop
the profession.

In Partner Shmartner!, Wilkins argues the large law firms are at a
turning point.*”” While in the past, they were able to attract top talent by
credibly promising their lawyers cutting-edge intellectual work, a seat at
the table advising private and public clients regarding their most
significant private and public decisions, socioeconomic and cultural
status, and high pay; Big Law can increasingly only offer high pay and
even that, in exchange for imposing higher and higher demands on its
lawyers’ personal lives, may not be enough.208 While high pay on these
terms may continue to appeal to some lawyers, Wilkins cautions that this
state of affairs is unstable in the long-run: large law firms may survive
but they will lose their credible claim for elite professional status and
become little more than professional sweatshops.”” Relational
infrastructure, relational values, and relational perspective, however,
offer an alternative—a way for Big Law not only to survive but to
reinvent itself as a desirable elite institution. It may not be able to offer
lawyers the same mix of cutting-edge intellectual work Big Law could
offer when the world of large law firms was populated by a couple
dozen competitors, and may not be able to guarantee a seat at major
decision-making junctions now taken by in-house counsel, other
advisors, and other lawyers. But it can offer, in addition to high pay,
compelling professional careers serving important private and public
interests, a workplace characterized by trust and loyalty, and not only
socioeconomic but also cultural and professional status.
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