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THE PAST, PRESENT, AND FUTURE
OF THE MITIGATION PROFESSION:
FULFILLING THE CONSTITUTIONAL REQUIREMENT OF
INDIVIDUALIZED SENTENCING IN CAPITAL CASES

Russell Stetler*

I. INTRODUCTION

This Article will discuss the changing world of mitigation
specialists from their origins in the era of the post-Furman' death
penalty to the present, when they are not only acknowledged by
the ABA Death Penalty Representation Guidelines as essential
members of the core team? required for effective representation in
capital punishment cases, but as valuable assets in individualized
sentencing in noncapital cases.® The Article will begin with the
simultaneous discovery of the value of multidisciplinary teams as
multiple jurisdictions responded to the challenge of the newly
enacted death penalty statutes approved by the Supreme Court of

* Russell Stetler is the National Mitigation Coordinator for the federal death penalty
projects. He is based in the Office of the Federal Public Defender in Oakland, California. The views
expressed in this Article are his own.

1. Furman v. Georgia, 408 U.S. 238, 239-40 (1972) (finding death penalty statutes, as
applied, violated the Eighth Amendment); id. at 274, 286 (Douglas, J., concurring) (noting that “it is
a denial of human dignity for the State arbitrarily to subject a person to an unusually severe
punishment™); id. at 314-15 (White, J., concurring) (discussing a jury’s unfettered discretion to
decline to apply the death penalty). The post-Furman era encompasses all the capital cases litigated
under the statutes enacted after the decision—some in its immediate aftermath and others as late as
the 1990s.

2. See Am. Bar Ass’n, Guidelines for the Appointment and Performance of Defense Counsel
in Death Penalty Cases (rev. 2003), 31 HOFSTRA L. REV. 913, 952, 999-1000 (2003) [hereinafter
ABA Revised Guidelines] (Guidelines 4.1.A.1 and 10.4.C.2.A identify mitigation specialists as
members of the minimal core team); see also infra Part TV.

3. See, e.g., Dana Cook et al., Miller, Montgomery, and Mitigation: Incorporating Life
History Investigations and Reentry Planning into Effective Representation for “Juvenile Lifers,”
THE CHAMPION, Apr. 2017, at 44.

1161
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the United States in 1976 in Gregg v. Georgia,® Proffitt v.
Florida,? and Jurek v. Texas.®

Even before the term “mitigation specialist” had been coined,
individuals dedicated to the development of effective penalty-
phase evidence appeared across the country—in some cases as pro
bono volunteers in underfunded jurisdictions, and elsewhere
relying on counsels’ successful applications for funds for the
ancillary services that some states recognized as reasonably
necessary in death penalty cases.” The contribution of these newly
minted capital team members was then chronicled in numerous
articles in defense bar publications during the 1980s, including one
in 1987 whose authors included two staff members of a state
public defender office’s Mitigation Specialists Department.® When
the American Bar Association (“ABA”) published its original
Guidelines for the Appointment and Performance of Counsel in
Death Penalty Cases (“ABA Guidelines™) in 1989, there was just
one modest reference to mitigation specialists,'® but the reference
is positive proof of the national recognition they had earned in
the 1980s.

The emergence of specialized capital defense units, beginning
at the trial level with the New York State Capital Defender Office
in 1995!! and in post-conviction with the capital habeas units
established in federal public defender offices around the same
time,'? led to a vast increase in the number of mitigation
specialists working as in-house indigent defense staff. The
revision of the ABA Guidelines in 2003, codifying standards that
had become well accepted by that time, recognized mitigation

4. 428 U.S. 153, 206-07 (1976) (finding newly enacted guided discretion statute in Georgia
constitutional).

5. 428 U.S. 242, 253 (1976) (finding newly enacted guided discretion statute in Florida
constitutional).

6. 428 U.S. 262, 276 (1976) (finding newly enacted guided discretion statute in Texas
constitutional).

7. See infra Part 1.

8. James Hudson et al., Using the Mitigation Specialist and the Team Approach, THE
CHAMPION, June 1987, at 33, 33-36.

9. GUIDELINES FOR THE APPOINTMENT AND PERFORMANCE OF COUNSEL IN DEATH
PENALTY CASES (1989) (AM. BAR ASS’N, amended 2003), http://www.ambar.org/1989guidelines
[hereinafter “ABA ORIGINAL GUIDELINES™].

10. Id. at Guideline 11.4.1(D)(3)(C).

11. See BRANDON L. GARRETT, END OF ITS ROPE: HOW KILLING THE DEATH PENALTY CAN
REVIVE CRIMINAL JUSTICE 113-15 (2017); see also Russell Stetler & Aurélie Tabuteau, The ABA
Guidelines: A Historical Perspective, 43 HOFSTRA L. REV. 731, 744-45 (2015).

12.  See infra notes 213-14 and accompanying text. See generally infra Part IIL.
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specialists as core team members.'* The Supplementary Guidelines
for the Mitigation Function (“Supplementary Guidelines”) in 2008
provided a detailed elaboration of defense team duties in this
critical area.'*

The Article will discuss how these developments have
contributed to the sharp reduction in both death sentences and
executions in the new millennium,!> as well as the increased
recognition of mitigation in the noncapital world following United
States v. Booker'® and in juvenile life-without-parole cases
following Graham v. Florida,'” Miller v. Alabama,'® and
Montgomery v. Louisiana."

The Article will conclude with some thoughts about future
challenges.?® The widespread proliferation of salaried positions for
mitigation specialists within institutional offices in both trial and
post-conviction contexts represents a well-earned recognition of
their importance. However, a model based entirely on government
funding is risky pragmatically, as demonstrated two decades ago
by the defunding of the federally funded death penalty resource
centers?! and more recently by the passage of the California death

13.  See supra note 2; see also infra Part IV.

14. Supplementary Guidelines for the Mitigation Function of Defense Teams in Death Penalty
Cases, 36 HOFSTRA L. REV. 677, 682-83, 688-92 (2008) [hereinafter “Supplementary Guidelines™].

15. See infra Part V.

16. 543 U.S. 220, 264-65 (2005) (finding federal sentencing guidelines advisory rather than
mandatory); see also Miriam S. Gohara, Grace Notes: A Case for Making Mitigation the Heart of
Noncapital Sentencing, 41 AM. J. CRIM. L. 41, 57-63, 65-66 (2013); Hugh M. Mundy, It’s Not Just
for Death Cases Anymore: How Capital Mitigation Investigation Can Enhance Experiential
Learning and Improve Advocacy in Law School Non-Capital Criminal Defense Clinics,
50 CAL. W. L. REV. 31, 49-53 (2013); Amy Baron-Evans, The Continuing Struggle for Just,
Effective and Constitutional Sentencing After United States v. Booker: Why and How the Guidelines
Do Not Comply with §3553(4), THE CHAMPION, Sept./Oct. 2006, at 32, 35; James E. Boren &
Alyson Lang, Using Lessons from the Capital Arena for Sentencing Advocacy in All Cases, THE
CHAMPION (forthcoming) (on file with author); James Tibensky, Interviewing for Noncapital
Mitigation, THE CHAMPION, June 2014, at 30, 30-31.

17. 560 U.S. 48, 82 (2010) (barring life without parole sentences for non-homicide offenses
committed prior to age eighteen).

18. 567 U.S. 460, 489 (2012) (barring mandatory life without parole sentences for homicide
offenses committed prior to age eighteen).

19. 136 S. Ct. 718, 736 (2016) (holding that Miller applies retroactively).

20. See infra Parts VIL.C-VIL

21. See Corinna Barrett Lain, Following Finality: Why Capital Punishment Is Collapsing
Under Its Own Weight, in FINAL JUDGMENTS: THE DEATH PENALTY IN AMERICAN LAW AND
CULTURE 35 (Austin Sarat ed., 2017). Lain quotes an open letter to Congress, stating: “We should
not be spending federal money to subsidize think tanks run by people whose sole purpose is to
concoct theories to frustrate the implementation of the death penalty.” Id. (footnote omitted). See
also infra notes 95-97 and accompanying text. For a discussion of drastic cuts to the budget of the
Georgia Capital Defender Office, see infra note 177.
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penalty ballot measure (Proposition 66) in November 2016,
radically altering the structure of a well-regarded state post-
conviction office.?? It is critical to maintain a robust and diverse
pool of private mitigation specialists, adequately funded in court-
appointed cases, so that the successes so far in producing more
reliable and humane outcomes throughout our criminal justice
systems will carry us into the future as our maturing society’s
standards of decency continue to evolve.

II. MITIGATION: ITS ORIGINS AND EVOLUTION
[THE 1970s AND 1980s]

When new capital statutes were enacted after Furman,? five
cases testing their constitutionality reached the Supreme Court by
the summer of 1976. The Court approved three statutes from
Georgia, Florida, and Texas that permitted jurors to withhold the
death penalty based on the unique characteristics of the offense
and the offender;>* while declaring unconstitutional two from
North Carolina and Louisiana that proposed to eliminate jury
discretion by making the death penalty mandatory for a narrow
categories of offenses, such as the murder of police officers or
children.?® As Professor Craig Haney has noted, there was irony in
the High Court’s approval of the Georgia statute that incorporated
aggravating and mitigating factors from the Model Penal Code: no
mitigation whatsoever was presented at Troy Gregg’s trial.?® Most
death penalty jurisdictions soon embraced the same basic
framework of statutory factors.?’

22. In the fine print of the complex 2016 ballot measure promising to “mend” (not “end”)
California’s dysfunctional death penalty system, Proposition 66 dissolved the board of directors of
the Habeas Corpus Resource Center and instead vested authority for selecting its executive director
with the California Supreme Court and limited the salaries of its staff attorneys. CAL. Gov’T CODE
§§ 68664(b), (d) (West 2017).

23. Thirty-five states enacted new capital punishment statutes in the wake of Furman. See,
e.g., Gregg v. Georgia, 428 U.S. 153, 179-81 (1976); see also EVAN MANDERY, A WILD JUSTICE:
THE DEATH AND RESURRECTION OF CAPITAL PUNISHMENT IN AMERICA 303-04 (2013) (discussing
state legislative reactions to Furman).

24. Jurek v. Texas, 428 U.S. 262, 276 (1976); Proffitt v. Florida, 428 U.S. 242, 253, 259-60
(1976); Gregg, 428 U.S. at 206-07.

25. See Woodson v. North Carolina, 428 U.S. 280, 286-87, 305 (1976); Roberts v. Louisiana,
428 U.S. 325, 328-30 & n.3, 336 (1976).

26. Craig Haney, Evolving Standards of Decency: Advancing the Nature and Logic of Capital
Mitigation, 36 HOFSTRA L. REV. 835, 835, 845 (2008).

27. See MANDERY, supra note 23, at 305-06. In 2009, the American Law Institute decided to
delete the death penalty provisions from the Model Penal Code because they simply did not work.
See Carol S. Steiker & Jordan M. Steiker, No More Tinkering: The American Law Institute and the
Death Penalty Provisions of the Model Penal Code, 89 TEXAS L. REV. 353, 359-60 (2010); Stetler
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Not surprisingly, some of the most prominent figures in the
early development of mitigation evidence post-Furman were anti-
death penalty activists in southern states that were eager to resume
executions.?® Ten of the first thirty-two post-Furman executions,
from 1977 through the end of 1984, were in Florida,”® where the
late Scharlette Holdman immediately emerged as a forceful figure
recruiting lawyers for prisoners under execution warrants and
attempting to investigate persuasive evidence in the context of
clemency and end-stage petitions for post-conviction relief3® A
story in People magazine in 1983 said that: “Holdman jump[ed]
into the void” “[w]henever the [Florida] Supreme Court upheld a
death sentence . . . begging and cajoling lawyers” to take the
case.>! Holdman’s job did not end with lining up a lawyer.
According to the magazine, she had recently advised an attorney
that she knew he was not supposed to be arguing the facts at this
stage: “[blut put them in anyway. The details are what pique the
justices’ interest. That’s what makes them perk up.”*? She
operated the Florida Clearinghouse on Criminal Justice on a
“shoestring budget” reported to be between $25,000 and $50,000
per year.3*> As a single mother of two children, she drew a salary of
$9,600 per year.>* Before heading the Clearinghouse, she had
worked as the American Civil Liberties Union’s state director in
Honolulu, New Orleans, and Miami.>> An obituary in 2017 noted

& Tabuteau, supra note 11, at 734 n.23.

28. See TODD C. PEPPERS WITH MARGARET A. ANDERSON, A COURAGEOUS FOOL: MARIE
DEANS AND HER STRUGGLE AGAINST THE DEATH PENALTY (2017); see also John D. Bessler,
Tinkering Around the Edges: The Supreme Court’s Death Penalty Jurisprudence, 49 AM. CrIM. L.
REV. 1913, 1921 n.64, 1931 & n.144 (2012).

29. Searchable Execution Database, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.
org/views-executions (last visited Aug. 23, 2018).

30. See PEPPERS & ANDERSON, supra note 28; Peter Carlson, Florida’s Death Row Defender
Stands Between 89 Condemned Men and the Electric Chair, PEOPLE (July 11, 1983, 12:00 PM),
http://people.com/archiv‘e/ﬂoridas-death-row-defender—stands-between-S9-condemned-men-and-
the-electric-chair (describing Holdman as “a sloppily dressed, chain-smoking workaholic with
frizzy dirty-blond hair, boundless energy and a self-imposed mission to end capital punishment in
Florida”). One of Holdman’s early colleagues, public defender Susan Cary, has never left Florida
and remains dedicated to that mission.

31. Carlson, supra note 30.

32. Id

33. Id. (estimating budget at $50,000); Emily Langer, Scharlette Holdman, Activist Known as
“dngel of Death Row,” Dies at 70, WASH. PosT (July 25, 2017),
https://www.washingtonpost.com/local/obituaries/scharlette-holdman-activist-known-as-angel-of-
death-row-dies-at-70/2017/07/24/6638b100-7079-11¢7-8£39-
eeb7d3a2d304_story.html?utm_term=.16982019bbf1 (estimating budget to be less than $25,000).

34. Carlson, supra note 30.

35, Id
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Holdman’s pivotal role in using her training in anthropology “to
develop a deep understanding of her clients and their
backgrounds.”*® Holdman is widely recognized as “creating the
model for the life-history investigations that the ABA now
considers standard in death penalty defense work.”?’

Another activist who pioneered mitigation investigation was
the late Marie Deans.”® She was in South Carolina when she
“started doing mitigation work, namely, collecting information on
an inmate’s background as evidence that the death penalty was not
merited and that the failure of the trial attorneys to present such
evidence constituted ineffective assistance of counsel.”?® In 1983,
she moved to Virginia to head the Virginia Coalition on Jails and
Prisons.*® Virginia had carried out its first post-Furman execution
in 1982 and would carry out its second in 1984.*! Although
recruited to Virginia to work on prison conditions, Deans quickly
turned her focus to the death penalty and the prisoners on
Virginia’s death row. Like Holdman, she recognized humanity
where others saw only monsters:

Marie’s integrity was founded in an abiding belief in the basic
humanity of the men on death row, men who society had condemned
as monsters. “From Marie, I learned to see the guys on death row as
human beings,” explained former death penalty attorney Steve
Northrup. “No matter what they had done, she was able to see them as
human beings. When you came under her influence, you would see the
men in the same way.”42

In her long career, Deans worked effectively as a mitigation
specialist in pretrial, as well as post-conviction, cases. Over a
twenty-year period, she worked on approximately 220 trials, of
which only three resulted in death sentences.*?

Some trial lawyers immediately embraced a multidisciplinary
approach and the need for capital defense teams. In Atlanta,
attorney Millard Farmer had formed the “Team Defense Project”

36. Maurice Chammah, We Saw Monsters. She Saw Humans. Scharlette Holdman,
Pioneering Foe of the Death Penalty, Dies at 70, MARSHALL PROJECT (July 13, 2017),
https://themarshallproject.org/2017/07/13/we-saw-monsters-she-saw-humans#.JhnjcMsRk.

37. Langer, supra note 33 (quoting Robert Dunham, executive director of the Death Penalty
Information Center, concerning Holdman’s role in creating the model for mitigation investigation).

38. See PEPPERS & ANDERSON, supra note 28.

39. Id. at62.

40. See id. at 40.

41. Searchable Execution Database, supra note 29.

42. PEPPERS & ANDERSON, supra note 28, at 42 (footnote omitted).

43. Id at 108,
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by the time the Georgia statute was deemed constitutional in
1976.4 Other practitioners throughout the South also began
aggressively developing capital defense strategies, including how
to investigate and present effective mitigating evidence. Dennis N.
Balske, an attorney then practicing with the Southern Poverty Law
Center in Alabama, stressed the need for teams in a 1979 law
review article: '

No attorney should ever solo a capital case. There are simply too many
things going on for one attorney to manage. Moreover, it is difficult to
maintain one’s sanity under such intense pressure without the support
of another attorney. Thus, as an absolute minimum, every capital case
should have two defense attorneys.45

Balske’s article also emphasized the importance of
investigation,*® consistent theories in both phases,” and
preparation of penalty phase strategy and evidence far in advance
of trial, so that “rather than scurrying around to discover
information to save your client, your job will consist of
administering the most persuasive presentation possible from the
wealth of information already accumulated, in such a way as to
complement, through consistency, your trial presentation.”*®
Balske also appreciated the power of transformative stories of

44. See, e.g., Jill Miller, The Defense Team in Capital Cases, 31 HOFSTRA L. REV. 1117,
1123 (2003) (“Millard Farmer, an attorney who assisted with the Team Defense Project in Georgia
in 1976, was one of the first to articulate the team concept in capital defense work. The project
employed an interdisciplinary approach and strategies that reached beyond the courtroom in
representing its clients.” (footnotes omitted)); Michael G. Millman, Interview: Millard Farmer,
FORUM, Nov.—Dec. 1984, at 31, 31-32; Team Defense in Capital Cases, FORUM, May-June 1978, at
24,24,

45. Dennis N. Balske, New Strategies for the Defense of Capital Cases, 13 AKRON L. REV.
331, 331, 336 (1979). By 1982, Balske’s admonition never to “solo” a capital case was successfully
litigated by a court-appointed lawyer in California. See Keenan v. Superior Court of S.F., 640 P.2d
108, 109-10, 113-14 (Cal. 1982) (granting mandamus to compel appointment of second counsel
because of complex factual and legal issues in capital case); see also ABA ORIGINAL GUIDELINES,
supra note 9, at Guideline 2.1 (requiring two qualified attorneys at trial, on appeal, and in post-
conviction).

46. See Balske, supra note 45, at 352 (siressing the importance of information gathering in
jury selection); see also ABA ORIGINAL GUIDELINES, supra note 9, at Guideline 11.4.1(A)
(requiring that “independent investigations relating to the guilt/innocence phase and to the penalty
phase of a capital trial . . . should begin immediately upon counsel’s entry into the case and should
be pursued expeditiously”).

47. Balske, supra note 45, at 353; see also ABA ORIGINAL GUIDELINES, supra note 9, at
Guideline 11.7.1(A)~(B) (requiring counsel to formulate a defense theory “that will be effective
through both phases,” and seek to minimize inconsistencies).

48. Balske, supra note 45, at 353-54; see also ABA ORIGINAL GUIDELINES, supra note 9, at
Guideline 11.8.3(A) (requiting sentencing preparation to commence “immediately upon counsel’s
entry into the case”™).
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redemption, so he did not view mitigation as limited to the client’s
pre-offense background' “Importantly, the life story must be
complete. That is, it must include information up to the day of the
sentencing hearmg itself.”*

Fortunately, the Supreme Court’s own Eighth Amendment
jurisprudence was also defining mitigation in the broadest possible
terms, extending way beyond the statutory strictures. Professor
Anthony G. Amsterdam, who had argued Furman on behalf of the
NAACP Legal Defense Fund, returned to the Supreme Court in
1978 to challenge an Ohio statute that had prevented the sentencer
from considering all the relevant mitigation in the case of Sandra
Lockett.>® Writing for the Court’s ma_]orlty, Chief Justice Warren
Burger clarified the lessons of Woodson®! and Gregg, explaining:

[A] statute that prevents the sentencer in all capital cases from giving
independent mitigating weight to aspects of the defendant’s character
and record and to circumstances of the offense proffered in mitigation
creates the risk that the death penalty will be imposed in spite of
factors which may call for a less severe penalty. When the choice is
between life and death, that risk is unacceptable and incom; gatlble with
the commands of the Eighth and Fourteenth Amendments.’

49. Balske, supra note 45, at 357-58; see also ABA ORIGINAL GUIDELINES, supra note 9, at
Guideline 11.8.6(A)~(B) (noting that counsel should consider presenting evidence of the
“rehabilitative potential of the client,” in addition to information from his medical, educational,
military, employment, family, and social history); see also Skipper v. South Carolina, 476 U.S. 1, 4-
5 (1986) (evidence of positive jail adjustment relevant as mitigation, even though it “would not
relate specifically to petitioner’s culpability for the crime he committed™).

50. See Lockett v. Ohio, 438 U.S. 586, 588-89 (1978); see also MANDERY, supra note 23, at
303 (describing the Legal Defense Fund’s fight as one “against the insidious notion that the death
penalty could be applied rationally”). For Amsterdam’s role in multiple cases in the 1970s, see JACK
GREENBERG, CRUSADERS IN THE COURTS: HOW A DEDICATED BAND OF LAWYERS FOUGHT FOR
THE CIVIL RIGHTS REVOLUTION 444-50, 452-54, 456 (1994) (describing how Amsterdam led the
NAACP Legal Defense Fund’s death penalty litigation in the 1970s).

51. Woodson v. North Carolina, 428 U.S. 305 (1976). Woodson was also argued by Professor
Amsterdam. See GREENBERG, supra note 50, at 600.

52. Lockett, 438 U.S. at 605. Multiple statutory schemes now contain a “catch-all” mitigating
factor. See, e.g., 18 U.S.C. § 3592(a)(8) (2012) (“Other factors in the defendant’s background,
record, or character or any other circumstance of the offense that mitigate against imposition of the
death sentence.”); ALA. CODE § 13A-5-52 (1975) (“[Alny aspect of a defendant’s character or
record and any of the circumstances of the offense” and “any other relevant mitigating circumstance
which the defendant offers as a basis for a sentence of life imprisonment without parole instead of
death.”); Ariz. REV. STAT. ANN. § 13-701.E.6 (2017) (“Any other factor that is relevant to the
defendant's character or background or to the nature or circumstances of the crime and that the court
finds to be mitigating.”); CAL. PENAL CODE § 190.3(k) (West 2014) (“Any other circumstance
which extenuates the gravity of the crime even though it is not a legal excuse for the crime.”);
CoLO. REV. STAT. § 18-1.3-1201(4)(l) (West 2017) (“Any other evidence which in the court’s
opinion bears on the question of mitigation.”); FLA. STAT. ANN. § 921.141(6)(h) (West 2015) (“The
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The Court declined to create an exemption from execution for
juveniles in the case of sixteen-year-old Monte Eddings in 1982,
but eloquently evoked the mitigating importance of childhood,
thereby reinforcing the need for thorough investigation of every
capital client’s developmental years:

The trial judge recognized that youth must be considered a relevant
mitigating factor. But youth is more than a chronological fact. It is a
time and condition of life when a person may be most susceptible to
influence and to psychological damage. Our history is replete with
laws and judicial recognition that minors, especially in their earlier
years, generally are less mature and responsible than adults.
Particularly “during the formative years of childhood and adolescence,
minors often lack the experience, perspective, and judgment” expected
of adults.

Even the normal 16-year-old customarily lacks the maturity of an
adult. In this case, Eddings was not a normal 16-year-old; he had been
deprived of the care, concern, and paternal attention that children
deserve. On the contrary, it is not disputed that he was a juvenile with
serious emotional problems, and had been raised in a neglectful,
sometimes even violent, family background. In addition, there was
testimony that Eddings’ mental and emotional development were at a
level several years below his chronological age. All of this does not
suggest an absence of responsibility for the crime of murder,
deliberately committed in this case. Rather, it is to say that just as the
chronological age of a minor is itself a relevant mitigating factor of

existence of any other factors in the defendant’s background that would mitigate against imposition
of the death penalty.”); IND. CODE § 35-50-2-9(c)(8) (2017) (“Any other circumstance appropriate
for consideration.”); La. CODE CRIM. PROC. ANN. art. 905.5(h) (2003) (“Any other relevant
mitigating circumstance.”); MONT. CODE ANN. § 46-18-304(2) (2007) (“The court may consider
any other fact that exists in mitigation of the penalty.”); NEV. REV. STAT. ANN. § 200.035.7 (West
2017) (“Any other mitigating circumstance.”); N.H. REV. STAT. ANN. § 630:5.VL(i) (2018) (“Other
factors in the defendant’s background or character mitigate against imposition of the death
sentence.”); N.C. GEN. STAT. ANN. § 15A-2000(£)(9) (2017) (“Any other circumstance arising from
the evidence which the jury deems to have mitigating value.”); OHIO REV. CODE ANN.
§ 2929.04(B)(7) (West 2016) (“Any other factors that are relevant to the issue of whether the
offender should be sentenced to death.”); OKLA. UNIF. JURY INSTRUCTIONS — CRIM. § 4-79 (West
2007) (“In addition, you may decide that other mitigating circumstances exist, and if so, you should
consider these circumstances as well.”); 42 PA. CONS. STAT. § 9711(e)(8) (2012) (“Any other
evidence of mitigation concerning the character and record of the defendant and the circumstances
of his offense.”); TENN. CODE ANN. § 39-13-204()(9) (2017) (“Any other mitigating factor that is
raised by the evidence produced by either the prosecution or defense, at either the guilt or
sentencing hearing.””); UTAH CODE ANN. § 76-3-207(4)(g) (West 2018) (“[Alny other fact in
mitigation of the penalty.”); WYO. STAT. ANN. § 6-2-102(j)(viii) (2007) (“Any other fact or
circumstance of the defendant’s character or prior record or matter surrounding his offense which
serves to mitigate his culpability.”).

53. Eddings v. Oklahoma, 455 U.S. 104, 105, 113-14 (1982) (holding that a sentencer may
not, as a matter of law, refuse to consider any relevant mitigating evidence).
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great weight, so must the background and mental and
emotional development of a youthful defendant be duly considered
in sentencing.

The Court also declined to limit mitigating evidence to the
pre-offense time frame, but instead showed how it can embrace
redemption and post-offense “good adjustment” in jail.¥ In
Skipper v. South Carolina,® the Court held that the defense should
have been permitted to introduce such evidence at trial even
though it “would not relate specifically to petitioner’s culpability
for the crime he committed” because “there is no question but that
such inferences would be ‘mitigating’ in the sense that they might
serve ‘as a basis for a sentence less than death.””®” The Skipper
Court thus seemed to define mitigation as anything which
might lead a reasonable juror to conclude that life is the
appropriate punishment.>®

As Professors Carol S. Steiker and Jordan M. Steiker
have noted:

The irony, of course, was that the Court seemed to be protecting as a
matter of constitutional law the very discretion Furman had identified
as constitutionally problematic. But according to the Court, the
discretion to withhold the death penalty based on mitigating factors is
categorically different from the discretion to impose the death penalty
based on amorphous perceptions of the aggravating aspects of the
offense. So was born the central tension in American death penalty
law: its simultaneous command that states cabin discretion of who
shall die while facilitating discretion of who shall live.>?

Meanwhile, the details of teamwork had been evolving in
capital defense practice. Post-Lockert, trial lawyers quickly
appreciated the value of having someone give undivided attention
to the client and the development of mitigating evidence. One
lawyer in California hired a former New York Times reporter to

54. Id. at 115-16 (footnotes omitted) (quoting Bellotti v. Baird, 443 U.S. 622, 635 (1979)).

55. Skipper v. South Carolina, 476 U.S. 1, 6, 8 (1986).

56. Id. at1.

57. Id. at 4-5 (quoting Lockett, 438 U.S. at 604).
' 58. See id. The low relevance threshold of Eddings and Skipper was reinforced in McKoy v.
North Carolina, 494 U.S. 433, 440-41 (1990), where a state court dissent was quoted with approval:
“Relevant mitigating evidence is evidence which fends logically to prove or disprove some fact or
circumstance which a fact-finder could reasonably deem to have mitigating value.” Id. at 440
(emphasis added) (quoting State v. McKoy, 372 S.E.2d 12, 45 (N.C. 1988)).

59. CAROL S. STEIKER & JORDAN M. STEIKER, COURTING DEATH: THE SUPREME COURT AND
CAPITAL PUNISHMENT 165 (2016) (footnote omitted).
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investigate the life history of his client.® The reporter, the late
Lacey Fosburgh, was teaching at the Journalism School at the
University of California, Berkeley, and she had previously written
Closing Time: The True Story of the “Goodbar” Murder, a best
seller about a case that she had covered for the newspaper.®!
Fosburgh’s account of her experience assisting in the successful
representation of a capital client was published in 1982:

[A] significant legal blind spot existed between the roles played by the
private investigator and the psychiatrist, the two standard information-
getters in the trial process. Neither one was suited to the task at hand
here—namely discovering and then communicating the complex
human reality of the defendant’s personality in a sympathetic way . . . .

Significantly, the defendant’s personal history and family life, his
obsessions, aspirations, hopes, and flaws, are rarely a matter of
physical evidence. Instead they are both discovered and portrayed
through narrative, incident, scene, memory, language, style, and even a
whole array of intangibles like eye contact, body movement, patterns
of speech—things that to a jury convey as much information, if not
more, as any set of facts. But all of this is hard to recognize or develop,
understand or systematize without someone on the defense team
having it as his specific function. This person should have nothing else
to do but work with the defendant, his family, friends, enemies,
business associates and casual acquaintances, perhaps even duplicating
some of what the private detective does, but going beyond that and
looking for more. This takes a lot of time and patience.

In 1983, Professor Gary Goodpaster published an article
entitled The Trial for Life: Effective Assistance of Counsel in
Death Penalty Cases that was widely read and frequently cited.®®
He discussed trial counsel’s “duty to investigate the client’s life
history, and emotional and psychological make-up” in death
penalty cases.®* He continued: : '

60. See Lacey Fosburgh, The Nelson Case: A Model for a New Approach to Capital Trials,
FORUM, Sept.-Oct. 1982, at 31.

61. LACEY FOSBURGH, CLOSING TIME: THE TRUE STORY OF THE “GOODBAR” MURDER
(1977).

62. Fosburgh, supra note 60, at 31-32 (emphasis added).

63. See generally Gary Goodpaster, The Trial for Life: Effective Assistance of Counsel in
Death Penalty Cases, 58 N.Y.U. L. REV. 299 (1983). The article was cited four times in Strickland
v. Washington, 466 U.S. 668, 689-90 (1984) (cited once in Justice Sandra Day O’Connor’s opinion
for the majority of the Court); id. at 716 n.13, n.15, 718 (cited three times in Justice Thurgood
Marshall’s dissent). Justice Marshall referred to the article as “a sensible effort to formulate
guidelines for the conduct of defense counsel in capital sentencing proceedings.” /d. at 716 n.15.

64. Goodpaster, supra note 63, at 323-24.
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There must be inquiry into the client’s childhood, upbringing,
education, relationships, friendships, formative and traumatic
experiences, personal psychology, and present feelings. The
affirmative case for sparing the defendant’s life will be composed in
part of information uncovered in the course of this investigation. The
importance of this investigation, and the thorou%hness and care with
which it is conducted, cannot be overemphasized. 3

By the mid-1980s, there was increasing recognition of the
need for multidisciplinary teams, including nonlawyers, who
would give fulltime attention to social history investigation.%® Not
surprisingly, the first defense bar organization to attempt to set out
standards in capital defense was the nation’s leading association of
counsel for the indigent, the National Legal Aid and Defender
Association (“NLADA”).8” After circulating preliminary drafts
over a period of years, NLADA first published its Standards for
the Appointment of Defense Counsel in Death Penalty Cases in
1985.%%  Standard 11.4.1(D)(3)(C), Investigation, noted the
potential use of mitigation specialists—a historic first
acknowledgment of mitigation specialists as capital defense team
members.%® The introduction to the 1985 Standards stressed that
the word “should” had been used as a mandatory term: “what
counsel ‘should’ do is intended as a standard to be met now, not an
ideal to be attained at a later time.””°

65. Id. at 324 (footnote omitted). The Supreme Court had noted the year before that in death
penalty cases “[e]vidence of a difficult family history and of emotional disturbance [was already]
typically introduced by defendants in mitigation.” Eddings v. Oklahoma, 455 U.S. 104, 115 (1982).

66. See, e.g., Cessie Alfonso & Katharine Baur, Enhancing Capital Defense: The Role of the
Forensic Clinical Social Worker, THE CHAMPION, June 1986, at 26, 26-27; David C. Stebbins &
Scott P. Kenney, Zen and the Art of Mitigation Presentation, or, the Use of Psycho-Social Experts
in the Penalty Phase of a Capital Trial, THE CHAMPION, Aug. 1986, at 14, 16-17.

67. Stetler & Tabuteau, supra note 11, at 741.

68. Id. See generally Standards for the Appointment and Performance of Counsel in Death
Penalty Cases, NAT’L LEGAL AID & DEFENDER ASS’N, http://www.nlada.org/defender-
standards/death-penalty/black-letter (last visited Aug. 23, 2018) [hereinafter 1985 NLADA
Appointment Standards). While the text was not amended, NLADA changed the name of the
document from “appointment” to “performance” standards in 1987-88. See STANDARDS FOR THE
PERFORMANCE OF COUNSEL IN DEATH PENALTY CASES (1987) (NAT’L LEGAL AID & DEFENDER
ASS’N, amended  1988), https://www.americanbar.org/content/dam/aba/uncategorized/Death
Penalty Representation/Standards/Nationa/NLADA DP_Apptmt_Stnd_1987.authcheckdam.pdf
[hereinafter 1987-88 NLADA PERFORMANCE STANDARDS].

' 69. See 1985 NLADA Appointment Standards, supra note 68, at Standard 11.4.1(D)3)(C);
1987-88 NLADA PERFORMANCE STANDARDS, supra note 68, at Standard 11.4.1(D)(3)(C).

70. 1987-88 NLADA PERFORMANCE STANDARDS, supra note 68. Both the Original ABA
Guidelines and the 2003 revision adhere to the same view of counsel’s duties. As summarized in the
Guidelines, these duties are not aspirational, but reflect what counsel ought to do now based on
prevailing norms. See ABA Revised Guidelines, supra note 2, at 919 n.1 (“As in the first edition,

https://scholarlycommons.law.hofstra.edu/hlr/vol46/iss4/5
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In 1986, New Jersey social workers Cessie Alfonso and
Katharine Baur wrote about their experience in capital defense
teams over the preceding five years, “bridg[ing] the gap” between
attorneys and clients’ families, fostering closer cooperation
between clients and attorneys, and using psychosocial expertise to
help shape the mitigation narrative.”! The California defense bar
prominently featured a former probation officer who had become a
capital penalty phase investigator on the cover of its magazine
Forum.” The interview described how the mitigation investigator
is “[d]ifferent from an investigator in that the whole emphasis on
what I do has to do with the social and psychological factors in a
person’s life—their biographical history....””> The same
magazine featured an interview with New Jersey social worker
Alfonso as its cover story in 1988.74

Ohio attorneys David C. Stebbins and Scott P. Kenney
reiterated the importance of capital defense counsel being team
players, and bluntly acknowledged that lawyers just do not have
the “psycho-social” expertise that mitigation work requires.”® They
stressed the importance of parallel tracks of investigation: “Upon
appointment to a capital case, two concurrent investigations
should be begun by separate and distinct investigatory personnel.
The criminal investigation is self-explanatory. A social
investigation or social history is a creature of capital litigation,
however, and is a key to a successful mitigation.”’® Stebbins and
Kenney also noted how social history is the key to reliable mental
health assessments in capital cases: “Without a complete social
history, any psychological examination is incomplete and the
resulting opinions, conclusions, or diagnoses are subject to severe
scrutiny.””” Another article in the national defense bar magazine in

‘should’ is a mandatory term.”).

71. Alfonso & Baur, supra note 66, at 26-29.

72. Anne E. Fragasso, Interview: Casey Cohen, FORUM, Jan.-Feb. 1987, at 22, 22.

73. Id at26.

74. Leslie H. Abramson, Interview: Cessie Alfonso, FORUM, Mar.-Apr. 1988, at 24, 24.

75. Stebbins & Kenney, supra note 66, at 16, 18 (noting that “[t]he capital defense attorney
must recognize that the profession demands a higher standard of practice in capital cases”).

76. Id. at16-17.

77. Id. at 17. This point was subsequently stressed in numerous articles on the standard of
care in capital mental health assessments, noting that an independently corroborated social history is
the foundation of reliable assessments. See Richard G. Dudley, Jr. & Pamela Blume Leonard,
Getting It Right: Life History Investigation as the Foundation for a Reliable Mental Health
Assessment, 36 HOFSTRA L. REV. 963, 966-71 (2008); Douglas S. Liebert & David V. Foster, The
Mental Health Evaluation in Capital Cases: Standards of Practice, 15 AM. J. FORENSIC
PSYCHIATRY 43, 46-47 (1994); see also Russell Stetler, Mental Health Evidence and the Capital
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1987 concluded: “The mitigation specialist is a professional who,
as attorneys across the nation are recognizing, should be included
and will be primary to the defense team.”’® These authors also
stressed the importance of engaging the services of a mitigation
specialist at the outset of the case: “Since the penalty phase is
always a possibility and the entire case strategy needs to be
planned and prepared around mitigation, the mitigation specialist
should be obtained as soon as the attorney is retained or
assigned.”” What was just as significant as the substance of the
article was the affiliation of its three authors: one headed the
Mitigation Specialists Department of the Ohio Public Defenders,
another had worked there, and the third was the head of the Social
Services Department of the Cuyahoga County Public Defenders
Office, as well as an independent licensed social worker.

In February 1988, the NLADA referred its death penalty
standards to the ABA’s Standing Committee on Legal Aid and
Indigent Defendants (“SCLAID”), which had provided initial
support to NLADA in the development of these standards.®!
SCLAID reviewed the standards and “circulated them to
appropriate ABA sections and committees” for further vetting.®?
“SCLAID incorporated the only substantive concerns expressed
(by the Criminal Justice Section) and changed the nomenclature”
from Standards to Guidelines.** The ABA House of Delegates
formally adopted the first edition of the ABA Death Penalty
Guidelines at its midyear meeting in 1989.3% Thus, the 4BA
Guidelines from the beginning reflected the national consensus
among capital defense practitioners based on their work in the
trenches throughout the 1980s.35 The first edition of the ABA
Ghuidelines had only one modest reference to mitigation specialists

Defense Function: Prevailing Norms, 82 UMKC L. REV. 407, 410, 417-18 (2014) (noting how the
importance of independent corroboration had also been acknowledged in the mental health field as
carly as the 1980s because patients are often poor historians); George W. Woods et al.,
Neurobehavioral Assessment in Forensic Practice, 35 INT'L J.L. & PSYCHIATRY 432, 433 (2012).

78. Hudson et al., supra note 8, at 36.

79. Id. at 34 (emphasis in original).

80. Id.at33.

81. Russell Stetler & W. Bradley Wendel, The ABA Guidelines and the Norms of Capital
Defense Representation, 41 HOFSTRA L. REV. 635, 675 (2013) (quoting Affidavit of Russell Stetler
at 14, Lopez v. Ryan, 678 F.3d 1131 (9th Cir. 2012) (No. 12-99001)).

82. Id. at 675.

83. Id

84. Stetler & Tabuteau, supra note 11, at 742 (citing ABA ORIGINAL GUIDELINES, supra note
9, at Introduction).

85. See Stetler & Tabuteau, supra note 11, at 742.
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at Guideline 11.4.1(D)(3)(C),¥ the Investigation section
corresponding to the predecessor editions of the NLADA
standards. Nonetheless, it is significant that Guideline
11.4.1(D)(3)(C) referred to mitigation specialists at all—proof
positive of their national recognition back in the 1980s.%’
Moreover, the ABA Guidelines were not meant to be aspirational,
but instead to “enumerate the minimal resources and practices
necessary to provide effective assistance of counsel.”®

In the days before e-mail, blogs, and social media, news about
practice tips, effective strategies, and the importance of mitigation
specialists spread through the spoken and written word at
conferences, in defense bar magazines, law review articles, and in
capital defense manuals.?® In 1992, the federally funded Capital
Case Resource Center of Tennessee published a lengthy
Mitigation Workbook by Jeff Blum providing extensive guidance
in multiple areas of mitigation investigation, including
neurological impairment, psychological impairment, dysfunctional
family, substance abuse, social/cultural factors, “positive prisoner”
evidence, offense factors, “good person” evidence, and victim
related factors.”® Not only was this workbook circulated at national

86. ABA ORIGINAL GUIDELINES, supra note 9, at Guideline 11.4.1(D)(3)(C).

87. Seeid.

88. Stetler & Tabuteau, supra note 11, at 742 (quoting ABA ORIGINAL GUIDELINES, supra
note 9, at Introduction).

89. Interestingly, these are the very sources Justice Stevens noted that courts should look to in
establishing the objective indicia of the prevailing professional norms for evaluating ineffective
assistance of counsel claims under the performance prong of Strickland v. Washington, 466 U.S.
668, 688, 690, 692 (1984) (requiring both deficient performance and prejudice). See Padilla v.
Kentucky, 559 U.S. 356, 366-68 (2010). The High Court subsequently adopted this analysis in the
capital case of Hinton v. Alabama, 134 S. Ct. 1081, 1083, 1088 (2014) (per curiam) (quoting the
first two sentences of Justice Stevens’s analysis of prevailing norms verbatim).

The importance of collecting and preserving these historical materials documenting the
collective wisdom of the capital defense community year by year has been widely recognized, and
there are several efforts to make the relevant documentation available online. See Emily Olson-
Gault, Reclaiming Van Hook: Using the ABA’s Guidelines and Resources to Establish Prevailing
Professional Norms, 46 HOFSTRA L. REV. 1279, 1294-98 for a discussion of the valuable resource
created by the ABA Death Penalty Representation Project (describing a password-protected online
tool providing access to Standards, Caselaw Summaries, and Interactive Guidelines). The Habeas
Assistance and Training Counsel Project is adding comparable resources to its website,
www.capdefnet.org. Other regional offices, such as the California Appellate Project and the Habeas
Corpus Resource Center in California, have created similar online, password-protected resources.
For a discussion of the hard copy National Death Penalty Archive at the State University of New
York at Albany, see infra note 250.

90. See generally JEFF BLUM, MITIGATION WORKBOOK (1992).
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resource center training programs, but it was soon incorporated in
the trial manuals of other states, such as California.”!

III. “PART OF THE EXISTING STANDARD OF CARE” [THE 1990s]

In 1992, the National Alliance of Sentencing Advocates was
founded.”? It was eventually renamed the National Alliance of
Sentencing Advocates and Mitigation Specialists (“NASAMS”)
and became a practice section of the National Legal Aid and
Defender Association in 2005.”> Merging the two organizations
was a natural progression, since mitigation was a core component
of NLADA’s annual death penalty training conferences from
the outset.”

In the late 1980s and early 1990s, communication between
capital defense practitioners in different states was increased and
facilitated by the establishment of federally funded Post-
Conviction Defender Organizations (“PCDOs”) in some twenty
states.” These organizations, known as “resource centers,” had
their own national training programs that stressed the importance
of mitigation investigation, and a number of the practitioners who
had pioneered the use of nonlawyer mitigation specialists
(including, for example, Scharlette Holdman) worked in the
resource centers and offered training to teams from diverse
jurisdictions.”’® In 1996, Congress eliminated all funding for the

91. CALIFORNIA ATTORNEYS FOR CRIMINAL JUSTICE & CALIFORNIA PUBLIC DEFENDERS
ASSOCIATION, CALIFORNIA DEATH PENALTY DEFENSE MANUAL, V. II, MITIGATION WORKBOOK
(1993).

92. See Who We Are, NAT’L ALLIANCE OF SENT'G ADVOCS. & MITGATION SPECIALISTS,
http://www.nlada.org/NASAMS (last visited Aug. 23, 2018).

93. Seeid.

94. See infra note 100 and accompanying text.

95. See Roscoe C. Howard, Jr., The Defunding of the Post-Conviction Defense Organizations
as a Denial of the Right to Counsel, 98 W. VA. L. REV. 863, 904 & n.248 (1996). According to
Howard, the federal grants were contingent on each PCDO receiving state funds to support their
work in state court. /d. at 904. Their primary function was to recruit and train private attomeys to
represent death row inmates, to serve as consultants to these attorneys, and to provide expertise in
death row litigation. Id. The jurisdictions with PCDOs were Alabama, Arizona, Arkansas,
California, Florida, Georgia, Illinois, Kentucky, Louisiana, Mississippi, Missouri, Nevada, North
Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, Tennessee, Texas, and Virginia. /d. at
904 n.248; see also The Crisis in Capital Representation, 51 REC. ASS’NB. CITY N.Y. 169, 187-91
(1996) (discussing history, success, and defunding of the PCDOs).

96. Howard, supra note 95, at 904 (noting that PCDO training was “pivotal to effective and
cost-efficient representation of death row inmates™). The Death Penalty Resource Center Training
Seminar in 1994, for example, was in Charleston, South Carolina in late May, and Holdman was on
the faculty. Charleston Res. Ctr., Agenda for Training Seminar at the Charleston Sheraton (May 26-
28, 1994) (on file with author).
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twenty capital post-conviction defender organizations.”” However,
many were resurrected as nonprofit organizations, funded through
charitable donations, foundations, and fees earned from court-
appointed cases.”® In addition, as the widespread use of e-mail
emerged, listservs soon became an instantaneous means of
communicating among capital defenders nationwide.” The
National Legal Aid and Defender Association reached many
practitioners through an annual death penalty training program,
“Life in the Balance,” half of which was dedicated to mitigation
and the remainder to litigation.!%

97. Howard, supra note 95, at 914-15. Compare Judiciary Appropriations Act of 1995, Pub.
L. No. 103-317, 108 Stat. 1724, 1750-51 (1994) (allocating up to $19.8 million for Death Penalty
Resource Centers), with Judiciary Appropriations Act of 1996, Pub. L. No. 104-34, 110 Stat. 1321-
34 (1996) (“[N]one of the funds provided in this Act shall be available for Death Penalty Resource
Centers or Post-Conviction Defender Organizations after April 1, 1996.”).

98. For example, the Equal Justice Initiative of Alabama is “a private, 501(c)(3) nonprofit
organization that provides legal representation to people who have been illegally convicted, unfairly
sentenced, or abused in state jails and prisons.” About EJI, THE EQUAL JUST. INITIATIVE,
https://eji.org/about-eji (last visited Aug. 23, 2018). EJI also challenges “the death penalty and
excessive punishment” and “provide[s] re-entry assistance to formerly incarcerated people.” Id.
It began as a resource center in 1989. See id. The Georgia Resource Center (officially known as the
Georgia Appellate Practice & Educational Resource Center), founded in 1988, has continued as a
nonprofit ever since. About Us, THE GA. RESOURCE CTR., http://www.garesource.org/about (last
visited Aug. 23, 2018). It describes itself as “housed in the basement of an Atlanta pizza restaurant,”
providing representation in “the only state in the country which does not provide a right to counsel
for death-sentenced inmates in post-conviction proceedings.” Id. North Carolina’s “Center for Death
Penalty Litigation started in 1989 as the North Carolina Resource Center,” but changed its name
when it became an independent nonprofit in 1995. About, CTR. DEATH PENALTY LITIG.,
http://cdpl.org/about (last visited Aug. 23, 2018). The Texas Defender Service is “a non-profit
organization established in 1995 by experienced death penalty attorneys.” Who We Are, TEX.
DEFENDER SERVS., http://texasdefender.org/about (last visited Aug. 23, 2018). Its stated mission is
to “establish a fair and just criminal justice system in Texas” and to “improve the quality of
representation afforded to those facing a death sentence....” Jd. The Virginia Capital
Representation Resource Center is a not-for-profit law firm assisted by the Virginia Law
Foundation. VCRRC Mission Statement, VA.CAP. REPRESENTATION RESOURCE CTR.,
http://www.verrc.org (last visited Aug. 23, 2018). It provides both direct representation and
assistance to private attorneys representing death-sentenced inmates. /d.

99. The first capital defense listservs were discussed at the NAACP Legal Defense &
Education Fund’s Eighteenth Annual Capital Punishment Training Conference at the Airlie
Conference Center in Warrenton, Virginia, Aug. 2, 1997, at a panel entitled “How available
technologies can quickly and cheaply access needed information, link colleagues closer together,
and save lives.” NAACP Legal Def. and Educ. Fund, 18th Annual .Capital Punishment Training
Conference Program at Airlie Conference Center, Warrenton, Va. (July 31- Aug. 3, 1997) (agenda
on file with author). Two years earlier, some attendees at this conference had begun to list e-mail
addresses, but they were a small minority.

100. See NLADA MITIGATION DIRECTORY, A NATIONAL COMPILATION OF MITIGATION
SPECIALISTS (2002). Preface:
NLADA’s annual Life in the Balance Training Conference includes two days of plenary
sessions and workshops focusing on the unique role that mitigation specialists play in
capital defense teams. The two-day Mitigation Track is designed for investigators, social

Published by Scholarship @ Hofstra Law, 2018

17



Hofstra Law Review, Vol. 46, Iss. 4 [2018], Art. 5

1178 - HOFSTMMWREVIEW [Vol. 46:1161

The defunding of the federal resource centers also provided a
ready pool of experienced capital defense practitioners when the
death penalty was reinstated in New York in 1995.1%' The
legislation that brought back the death penalty also created a
Capital Defender Office (“CDO”) with a mandate to ensure that
capitally charged defendants received effective representation.'®2
The CDO was the first publicly funded, statewide indigent defense
organization dedicated uniquely to the representation of capitally
charged clients.!®> The CDO hired staff who had capital
experience in numerous other jurisdictions, including Alabama,
California, Florida, Georgia, New Jersey, North Carolina, South
Carolina, and Texas.!” The CDO hired roughly as many
investigators and mitigation specialists as trial lawyers—a
decision that reflected “a simple attempt to implement the
techniques developed by experienced capital defense practitioners
all over the country that were the subject of regular presentations
at training programs.”!% The CDO staffed each of its cases with at
least two lawyers, an investigator, and a mitigation specialist.!%
The CDO’s success was remarkable: as Professor Garrett has
noted, there were nearly 900 cases in which prosecutors
considered seeking the death penalty, but they were dissuaded
from doing so in all but fifty-eight cases.!%” Only seven defendants
were sentenced to death before the state’s high court deemed the
statute unconstitutional .!%

workers, mental health workers and others who specialize in, or are interested in
specializing in, capital mitigation investigation. Up to five simultaneous workshops are
conducted in each time slot, covering such topics as team defense, mitigation-related
case law, conducting thorough social history investigations, client interviewing skills,
neuropsychological and other testing, case organization and report writing, the effects of
substance abuse, psychological trauma, brain damage and other medical or psychological
mitigating phenomena, and a variety of other substantive and skills topics.
Id. at 6.

101. See GARRETT, supra note 11, at 113-14; Stetler & Tabuteau, supra note 11, at 744.

102. Stetler & Tabuteau, supra note 11, at 744.

103. Id.

104. Id

105. Id. at 744-45.

106. Id. at744.

107. GARRETT, supra note 11, at 114. For precise details, see infra text accompanying notes
268-76.

108. People v. LaValle, 817 N.E.2d 341, 344, 367 (N.Y. 2004); see GARRETT, supra note 11, at
114; Stetler & Tabuteau, supra note 11, at 744 nn. 81, 83. Professor Garrett suggests that “one
might argue that New York was never a hard-core death penalty state.” GARRETT, supra note 11, at
115. However, in the pre-Furman era, New York carried out 695 executions between 1890 and
1963-—more than any other jurisdiction in the country. See WILLIAM J. BOWERS WITH GLENN L.
PiERCE & JOHN F. MCDEVITT, LEGAL HOMICIDE: DEATH AS PUNISHMENT IN AMERICA, 1864-1982,
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The federal death penalty was reinstated in 1988,'% and it was
greatly expanded under the Federal Death Penalty Act (“FDPA”)
of 1994.'"® Many of the mitigation pioneers (including Carmeta
Albarus, Cessie Alfonso, Scharlette Holdman, Jill Miller, Lee
Norton, Hans Selvog, and Jan Vogelsang) became involved in the
early capital cases prosecuted in federal court.!!! Funding under

at 458 (1984).

109. The death penalty was enacted as part of the Anti-Drug Abuse Act of 1988 (effective
Nov. 18, 1988). See Pub. L. No. 100-690, 102 Stat. 4181, 4387-88 (codified at 21 U.S.C.
§ 848(e)(1)(A)-(B) (1988)). .

110. The Federal Death Penalty Act of 1994 was enacted as Title VI of the Violent Crime
Control and Law Enforcement Act of 1994 and became effective Sept. 13, 1994. See Pub. L. No.
103-322, 108 Stat. 1796, 1959-68 (codified at 18 U.S.C. §§ 3591-3598 (1994)).

111. Carmeta Albarus recalls that her first big federal death penalty case was the New Jersey
prosecution of Bilal Pretlow in 1991. See Joseph F. Sullivan, 27-Year-Old Stands Trial Under Drug
Kingpin Law, N.Y. TIMES (Dec. 10, 1991), http://www.nytimes.com/1991/12/10/nyregion/21 -year-
old-stands-trial-under-drug-kingpin-law.html?pagewanted=print; E-mail from Carmeta Albarus to
Russell Stetler (Nov. 3, 2017, 12:20 PM) (on file with author). Cessie Alfonso began working on
federal death penalty cases in 1989. E-mail from Cessie Alfonso to Russell Stetler (Nov. 4, 2017,
_ 4:12 PM) (on file with author); see also E-mail from Jill Miller to Russell Stetler (Nov. 5, 2017,
7:47 AM) (on file with author) (“I believe the first capital case was in Chicago, Ill. Charged under
the drug kingpin law (1988) in 1989. I was hired in 1990. It was charged as U.S. v. Davis though
my client’s name was Darnell Turner. He was charged under the wrong name. . . . I had a case in
Alaska in 1992 under what we called the ‘zombie’ prosecutions in which fed. prosecutors tried to
claim they could seek death in non-drug kingpin cases. It didn’t fly. Two more drug cases in
Louisiana and Michigan before the expanded crime bill in 1994.”). Lee Norton worked on an early
case in which James Roane was sentenced to death in 1993. See 3 Sentenced to Death Under U.S.
Drug Law, N.Y. TIMES (Feb. 19, 1993), http://www.nytimes.com/1993/02/19/us/3-sentenced-to-
death-under-us-drug-law.html; E-mail from Lee Norton to Russell Stetler (Nov. 3, 2017, 2:56 PM)
(on file with author). Hans Selvog worked on two cases in the Eastern District of Virginia in 1992
(Richard Tipton & Marvin Damon); another in the Eastern District of Virginia (Jean Claude Oscar);
and two in the District of Columbia (Wayne Perry & Donzell McCauley) in 1994, E-mail from Hans
Selvog to Russell Stetler (Nov. 6, 2017, 11:53 AM) (on file with author) (Selvog is the mitigation
specialist mentioned in the U.S. Supreme Court’s grant of relief in Wiggins v. Smith, discussed
infra, text accompanying notes 132-34.) Jan Vogelsang worked on the case of Anthony Battle,
which spanned from Dec. 1994 through 1998. E-mail from Jan Vogelsang to Russell Stetler (Nov.
4, 2017, 7:42 PM) (on file with author); see also United States v. Battle, 235 F. Supp. 2d 1301,
1304, 1326, 1337 (N.D. Ga. 2001); Langer, supra note 33 (noting Holdman’s work on federal death
penalty cases of “Theodore J. Kaczynski, known as the Unabomber . . . .; Eric Rudolph, who
confessed to perpetrating bombings at the 1996 Atlanta Olympics and at abortion clinics; Jared L.
Loughner, who pleaded guilty in the 2011 shooting that wounded then-Rep. Gabrielle Giffords (D-
Ariz.); and Dzhokhar Tsarnaev, who was convicted in the 2013 Boston Marathon bombing”).
Holdman’s extraordinary impact on the defense team in the Rudolph case was vividly described by
one of the lawyers, a former judge from the Alabama Court of Criminal Appeals. William M.
Bowen, Jr., A Former Alabama Appellate Judge’s Perspective on the Mitigation Function in
Capital Cases, 36 HOFSTRA L. REV. 805, 813 (2008) (“The first time I met Scharlette Holdman was
at a meeting of the defense team . . .. Because this was my first capital case, I had never worked
with a mitigation specialist before, so I did not know what to expect. When she started talking, I
thought to myself, ‘Thank God, we have some direction.” After that meeting, I talked to Scharlette
almost every day.”).
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the Criminal Justice Act!'?> was generally more reliable (both for
counsel and for ancillary services) than in many state jurisdictions,
and the complexity of the cases resulted in longer intervals
between arrest and trial.!'®> The cases frequently involved criminal
conspiracies, often drug-related, operating across multiple states
over a period of years. Mitigation budgets were substantial.'!*

In 1998, a committee of federal judges chaired by the Hon.
James R. Spencer of the Eastern District of Virginia examined the
cost of the federal death penalty.!!> The Spencer Report noted that
“[t]he work performed by mitigation specialists is work which
otherwise would have to be done by a lawyer, rather than an
investigator or paralegal.”!!® The report also noted that mitigation
specialists “have extensive training and experience in the defense
of capital cases. They are generally hired to coordinate an
investigation of the defendant’s life history, identify issues
requiring evaluation by psychologists, psychiatrists or other
medical professionals, and assist attorneys in locating experts and
providing documentary material for them to review.”!!” In the
Commentary to its Recommendation 7 (Experts), the Report
described mitigation specialists as “individuals trained and
experienced in the development and presentation of evidence for
the penalty phase of a capital case.”!’® The Commentary
continued, “[t]heir work is part of the existing ‘standard of care’ in
a federal death penalty case,” but noted that mitigation specialists
are in “short supply” and often not available locally.'"® Judge

112. 18 U.S.C. § 3006A (2012).

113. Seeid. § 3006A(a), (d)(1), (f).

114. See DAVID DEMATTEO ET AL., FORENSIC MENTAL HEALTH ASSESSMENTS IN DEATH
PENALTY CASES 244 (2011) (“Typically, mitigation specialists invest hundreds of hours in a
detailed mitigation investigation.”); see also Pamela Blume Leonard, 4 New Profession for an Old
Need: Why a Mitigation Specialist Must Be Included on the Capital Defense Team, 31 HOFSTRA L.
REV. 1143, 1154 (2003) (reiterating that “it takes hundreds of hours to conduct a thorough social
history investigation”); Lee Norton, Capital Cases: Mitigation Investigation, THE CHAMPION, May
1992, at 43-45 (estimating that hundreds of hours were typically required in a mitigation
investigation).

115. SUBCOMM. ON FED. DEATH PENALTY CASES, JUDICIAL CONFERENCE OF THE UNITED
STATES, FEDERAL DEATH PENALTY CASES: RECOMMENDATIONS CONCERNING THE COST AND
QUALITY OF DEFENSE REPRESENTATION PT. I. (May 1998), http://www.uscourts.gov/sites/default/
files/original_spencer_report.pdf [hereinafter “SPENCER REPORT”].

116. Id at Part 1B.7 (Importance of Experts and Their Cost); see also Jonathan P. Tomes,
Damned If You Do, Damned If You Don’t: The Use of Mitigation Experts in Death Penalty
Litigation, 24 AM. J. CRIM. L. 359, 364 (1997) (“[L]aw school prepares one to be an advocate, not
an investigator . . . .”).

117. SPENCER REPORT, supra note 115, Part L B.7.

118. Id. at commentary to Part IL7.

119. .
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Spencer’s report recommended that federal defender organizations
consider “creating salaried positions” for mitigation specialists.!?°
In 2002, NLADA published a directory that confirmed the “short
supply” to which the Spencer Report alluded: the directory listed
only 136 private mitigation specialists in the whole country.!?!

IV. MITIGATION SPECIALISTS IN THE NEW MILLENNIUM

In 2000, the Supreme Court of the United States for the first
time reversed a death sentence for a trial counsel’s failure to
conduct a thorough mitigation investigation.!?> Writing for the
Court’s majority, Justice John Paul Stevens cited the ABA’s
Standards for Criminal Justice: The Defense Function, concerning
the need to investigate sentencing issues thoroughly.!?* Standard
4-4.1 of the Defense Function described the duty to investigate as
follows: “It is the duty of the lawyer to conduct a prompt
investigation of the circumstances of the case and explore all
avenues leading to facts relevant to the merits of the case and the
penalty in the event of conviction.”'?* In discussing mitigation, the
Commentary continued: “Information concerning the defendant’s
background, education, employment record, mental and emotional
stability, family relationships, and the like, will be relevant, as will
mitigating circumstances surrounding the commission of the
offense itself.”!%°

In February 2003, mitigation specialists were recognized as
part of the core capital defense team when the ABA released the
second edition of its death penalty Guidelines, following years of

120. Id. at Part I1.7.a. The Commentary suggested that “[t]he feasibility of having these
salaried employees work not only on cases to which their federal defender organization is
appointed, but on others within their region, should be explored as well.” /d. at commentary to Part
IL7.

121. NLADA MITIGATION DIRECTORY, supra note 100. This was the third edition of a
directory originally published in 1990, when numbers were even lower.

122. Williams v. Taylor, 529 U.S. 362, 367, 395-96 (2000) (ineffective assistance where
capital trial counsel in Virginia in 1986 did not fulfill their obligation to conduct a thorough
investigation of the defendant’s background).

123. Id. at 396 (citing STANDARDS FOR CRIMINAL JUSTICE, THE DEFENSE FUNCTION, Standard
No. 4-4.1 (AM. BAR ASS'N, 2d ed. 1980)).

124, STANDARDS FOR CRIMINAL JUSTICE, THE DEFENSE FUNCTION, Standard No. 4-4.1, supra
note 123 (emphasis added).

125. Id. commentary to Standard 4-4.1 at 4-53.
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study and review.'?® The Commentary elaborated on why
mitigation specialists were needed:

A mitigation specialist is also an indispensable member of the
defense team throughout all capital proceedings. Mitigation specialists
possess clinical and information-gathering skills and training that most
lawyers simply do not have. They have the time and the ability to elicit
sensitive, embarrassing and often humiliating evidence (e.g., family
sexual abuse) that the defendant may have never disclosed. They have
the clinical skills to recognize such things as congenital, mental or
neurological conditions, to understand how these conditions may have
affected the defendant’s development and behavior, and to identify the
most appropriate experts to examine the defendant or testify on his
behalf. Moreover, they may be critical to assuring that the client
obtains therapeutic services that render him cognitively and
emotionally competent to make sound decisions concerning his case.

Perhaps most critically, having a qualified mitigation specialist
assigned to every capital case as an integral part of the defense team
insures that the presentation to be made at the penalty phase is
integrated into the overall preparation of the case rather than being
hurriedly thrown together by defense counsel still in shock at the guilty
verdict. The mitigation specialist compiles a comprehensive and well-
documented psycho-social history of the client based on an exhaustive
investigation; analyzes the significance of the information in terms of
impact on development, including effect on personality and behavior;
finds mitigating themes in the client’s life history; identifies the need
for expert assistance; assists in locating appropriate experts; provides
social history information to experts to enable them to conduct
competent and reliable evaluations, and works with the defense

126. See ABA Revised Guidelines, supra note 2, at 952, 999-1000 (reiterating minimal
components of a defense team); see also Robin M. Maher, The ABA and the Supplementary
Guidelines for the Mitigation Function of Defense Teams in Death Penalty Cases, 36 HOFSTRA L.
REV. 763, 766 (2008) (“The revised edition of the ABA Guidelines greatly expanded and updated
an earlier set that had been published in 1989. In addition to taking into account intervening legal
and case law developments, the ABA Advisory Committee also identified areas of legal practice
that had proved particularly problematic and sought to provide specific guidance to remedy some of
the most serious mistakes made by counsel and other actors in the criminal justice system. One of
these errors was the frequent failure of defense counsel to investigate and present mitigation
evidence during the penalty phase of a capital trial. This was true despite the fact that the
importance of mitigation evidence was not a new concept.” (footnotes omitted)). Maher noted that
the ABA Advisory Committee that coordinated the revision included “experienced capital
defenders, volunteer death penalty lawyers, law school professors, representatives from national
defender organizations and members of many ABA Sections, including the Criminal Justice
Section.” Id. at n.13; see ABA Revised Guidelines, supra note 2, at 914-15 (listing in full the experts
involved in the revision).
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team and experts to develop a comprehensive and cohesive case
in mitigation.

The mitigation specialist often plays an important role as well in
maintaining close contact with the client and his family while the case
is pending. The rapport developed in the process can be the key to
persuading a client to accept a plea to a sentence less than death. 12

The Commentary to Guideline 10.7, Investigation, also
includes a lengthy discussion of counsel’s duty to investigate and
present mitigating evidence, and the many sources of the
documentary evidence and collateral witnesses that a mitigation
specialist will explore in a social history investigation.!?® The
Commentary contains some eighty footnotes citing law review
articles; most of the authors ultimately had academic affiliations,
but the vast majority also had experience as capital
practitioners.'? Over two dozen other notes cited publications of
the National Association of Criminal Defense Lawyers and the
National Legal Aid and Defender Association, and another dozen
cited the trial manuals of Alabama, California, Florida, Kentucky,
and Texas.!* In short, the revision largely reflected the experience
of the capital defense community subsequent to the original
edition of the Guidelines in 1989 and overwhelmingly reaffirmed
the practical and legal lessons that had been set out in the original
edition. The ABA’s reiteration of these norms in 2003 “did not
magically emerge from the word processors of agenda-driven
activists or the imagination of elitist academics.”!>!

Later in the spring of 2003, the Supreme Court issued its
historic decision in Wiggins v. Smith.'*> While the High Court did
not use the term “mitigation specialist,” it acknowledged the
importance of the nonlawyer who had conducted the thorough
post-conviction investigation of readily available mitigation

127. ABA Revised Guidelines, supra note 2, at 959-60 (footnotes omitted).

128. Id. at 1021-26.

129. Stetler & Tabuteau, supra note 11, at 745 & nn.84-110 (identifying the various authors
and the specific revised Guidelines to which their articles were relevant).

130. Id. at 745-46.

131. Id. at 748. Publication of the 2003 revision of the Guidelines also reminded the outliers of
the need to bring their local lawyers up to the prevailing norms of the capital defense community.
See, e.g., Craig M. Cooley, Mapping the Monster’s Mental Health and Social History: Why Capital
Defense Attorneys and Public Defender Death Penalty Units Require the Services of Mitigation
Specialists, 30 OKLA. CiTy U. L. REV. 23, 95 (2005) (citing Rompilla v. Beard, 545 U.S. 374, 387
(2005)).

132. 539 U.S. 510, 514, 524 (2003) (finding counsel ineffective in a 1989 Maryland trial
because they “abandoned their investigation of petitioner’s background after having acquired only
rudimentary knowledge of his history from a narrow set of sources™).
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evidence that had been neglected at trial.'** Citing the 4BA Death
Penalty Guidelines published in 1989 (the year of Kevin
Wiggins’s trial), Justice Sandra Day O’Connor, writing for the
Court’s majority, offered a lengthy description of what a thorough
mitigation should entail:

The ABA Guidelines provide that investigations into mitigating
evidence “should comprise efforts to discover all reasonably available
mitigating evidence and evidence to rebut any aggravating evidence
that may be introduced by the prosecutor.” Despite these well-defined
norms, however, counsel abandoned their investigation of petitioner’s
background after having acquired only rudimentary knowledge of his
history from a narrow set of sources. ... [A]Jmong the topics counsel
should consider presenting are medical history, educational history,
employment and training history, family and social history, prior adult
and juvenile correctional experience, and religious and cultural
influences. . . . (“The lawyer also has a substantial and important role
to perform in raising mitigating factors both to the prosecutor initially
and to the court at sentencing. ...Investigation is essential to
fulfillment of these functions”).134

Shortly after the Wiggins decision, a multi-year effort began
to produce more detailed guidelines for the mitigation function.'®’
The experienced practitioners involved in this project agreed that
it was preferable to articulate performance standards rather than to
certify individuals as “qualified” mitigation specialists.'*® The
drafters of the ABA Guidelines revision in 2003 had made a
similar choice: they eliminated the specific experiential
qualifications in the original edition in 1989 in favor of a
demonstrated commitment to high-quality representation,
appropriate training, and specific knowledge and skills.”®” As the

133. Id. at 516 (licensed clinical social worker Hans Seclvog provided “the elaborate social
history report” in post-conviction proceedings).

134. Id. at 524-25 (citations omitted).

135. For history, see Sean D. O’Brien, When Life Depends on It: Supplementary Guidelines for
the Mitigation Function of Defense Teams in Death Penalty Cases, 36 HOFSTRA L. REV. 693, 693
n.2 (2008) (acknowledging the “substantial contributions from many experienced capital defense
attorneys, mitigation specialists, and mental health professionals” in the work that resulted in the
publication of these Supplementary Guidelines, “including Chris Adams, Jean Barrett, John Blume,
Mickell Branham, Richard Burr, the late Marie LeBoeuf Campbell, Melanie Carr, Ingrid
Christensen, Eric M. Freedman, Judy Gallant, Tanya Greene, Lisa Greenman, Scharlette Holdman,
John Holdridge, Lori James-Townes, Pamela Blume Leonard, Andrea Lyon, Robin Maher, Jennifer
Merrigan, Jill Miller, Lee Norton, Mark Olive, Danalynn Recer, Lisa Rickert, David Ruhnke,
Russell Stetler, Ronald Tabak, Naomi Terr, Kathy Wayland, Juliet Yackel, and Denise Young”).

136. Id. at 697.

137. Compare ABA Revised Guidelines, supra note 2, at 961-62 (noting that Guideline 5.1 of
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mitigation guidelines took form over the course of three-to-four
years, drafts were circulated at multiple national training programs
and modified as a result of the feedback received.!*® Experienced
practitioners in all forty jurisdictions that then had death penalty
statutes (thirty-eight states plus the federal and military systems)
were contacted for input.!* In the spring of 2008, the
Supplementary Guidelines for the Mitigation Function of Defense
Teams in Death Penalty Cases were published in a symposium
edition of this Law Review featuring over four hundred pages of
mitigation-related articles by academics, attorneys, ethics experts,
mitigation specialists, judges, and mental health experts.'*® Robin
M. Mabher, then director of the ABA Death Penalty Representation
Project, succinctly summarized the importance of the
Supplementary Guidelines:

The Supplementary Guidelines for the Mitigation Function of
Defense Teams in Death Penalty Cases...are a natural and
complementary extension of the ABA Guidelines. They spell out
important features of the existing standards of practice that enable
mitigation specialists and defense attorneys to work together to
uncover and develop evidence that humanizes the client. Most

the 2003 revised Guidelines, entitled “Qualifications of Defense Counsel,” was “substantially
reorganized for this edition ... [to] focu[s] on counsel’s ability to provide high quality legal
representation”), with ABA ORIGINAL GUIDELINES, supra note 9, at Guideline 5.1 (requiring “at
least five years litigation experience in the field of criminal defense . .. no fewer than nine jury
trials of serious and complex cases,” etc.). The 2003 Commentary noted that “quantitative measures
of experience are not a sufficient basis to determine an attorney’s qualifications,” and “[a]n attorney
with substantial prior experience in the representation of death penalty cases, but whose past
performance does not represent the level of proficiency and commitment necessary for the adequate
representation of a client in a capital case, should not be placed on the appointment roster.” 484
Revised Guidelines, supra note 2, at 964 (citing Stephen B. Bright, Counsel for the Poor: The Death
Sentence Not for the Worst Crime but for the Worst Lawyer, 103 YALE L.J. 1835, 1871 n.209
(1994) (“Standards for the appointment of counsel, which are defined in terms of number of years in
practice and number of trials, do very little to improve the quality of representation since many of
the worst lawyers are those who have long taken criminal appointments and would meet the
qualifications.”)).

138. See O’Brien, supra note 135, at 697-98, 701-02.

139. Id at 698.

140. Published in 36 HOFSTRA L. REV. 663 (2008). The articles in that issue of the
Hofstra Law Review covered ethical duties, the perspectives of a retired judge of the Alabama Court
of Criminal Appeals and the then-Chief Judge of the Eastern District of Louisiana, evolving
standards, cultural competency, the importance of trauma investigation, reliable mental health
assessments, foreign national cases, defense-initiated victim outreach, research by the Capital Jury
Project, and post-conviction litigation of mitigation-based claims. The authors included many of the
practitioners involved in developing the Supplementary Guidelines (see supra note 135 for a list of
those practitioners), as well as the Hon. Helen G. Berrigan, William M. Bowen, Jr., Richard G.
Dudley, M.D., Lawrence J. Fox, Craig Haney, Sheri Lynn Johnson, Gregory J. Kuykendall, Alicia
Amezcua Rodriguez, Christopher Seeds, Scott Sundby, and Mark Warren.
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importantly, the Supplementary Guidelines will help defense counsel
understand how to supervise the development of mitigation evidence
and direct a key member of the defense team. This guidance is urgently
needed. In my role as Director of the ABA Death Penalty
Representation Project, I often receive inquiries from judges and
lawyers about what training and experience a mitigation specialist
should have before being appointed and what his or her responsibilities
in a capital case should be. I also receive calls from mitigation
specialists themselves, frustrated because defense counsel does not
understand their role and what they need by way of support and
direction. The Supplementary Guidelines will provide answers to many
of those questions, continuing what the ABA Guidelines began
when they first described the unique role and responsibilities of
mitigation specialists. 141
V. DEATH SENTENCES ARE BECOMING VANISHINGLY RARE'#
On hearing an account of the sort of horrible crime that grabs
headlines on Fox News, many ordinary people—the sort of people
who serve on juries!**—will likely react viscerally, thinking there
is nothing anyone could tell them about the perpetrator that would
convince them that he does not deserve execution. Yet from the
inception of the modern era of capital punishment to the present
day, the statistics tell a different story. In earlier cases in which
practitioners had learned the lessons described above, the outcome
was in a surprising number of instances a sentence less than
death.'** In more recent times, death sentences have become
almost vanishingly rare notwithstanding intense social and
political pressures in the opposite direction.

141. Mabher, supra note 126, at 770-71 (footnotes omitted).

142. Appendices 1 to 4 to this Article, infra, summarize data from multiple jurisdictions and
scores of highly aggravated cases (child victims, killing of police officers, and multiple victim
cases) to make the point that the overwhelming majority of post-Furman death-eligible cases have
always avoided death sentences, regardless of the brutality of the crime. In short, mitigation has
always mattered. In this Part, however, the emphasis is slightly different. This Part focuses entirely
on the trend toward dramatically diminished death sentencing in the twenty-first century,
particularly in those states that have established dedicated, specialized capital defense units with in-
house mitigation staff. Instead of being rare, as they have always been, annual death sentences are
now nearing zero in the states with enhanced mitigation capacity. The Appendices provide
important context. They do not purport to be exhaustive surveys, but simply illustrations of the
overall rarity of death sentences in the modern era and some readily available examples of highly
aggravated cases known to the author where jurors rejected the death penalty.

143, See ABA Revised Guidelines, supra note 2, at 1052 (describing how “death qualification”
process skews juries in favor of both conviction and death sentences); Adam Liptak, Court Ruling
Expected to Spur Convictions in Capital Cases, N.Y. TIMES, June 9, 2007, at Al.

144. See infra apps. 1-4.
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This Article focuses on death sentences imposed rather than
executions because executions are affected by quite different
variables, including execution methods (availability of drugs, so-
called “botched” executions using experimental drug combinations
administered by nonmedical personnel, etc.),!** “volunteers” who
seek their own execution by waiving appeals or post-conviction
litigation, 46 politics in the executive branch (where the governors
of Colorado, Oregon, Pennsylvania, and Washington have vowed
not to carry out executions as long as they are in office),!*’ and

145. See AUSTIN SARAT, GRUESOME SPECTACLES: BOTCHED EXECUTIONS AND AMERICA’S
DEATH PENALTY 4, 21, 123 (2014) (listing various technologies used, and noting the availability of
lethal injection and the painful effects of administration by inexperienced personnel). The Death
Penalty Information Center offers an overview of lethal injection issues, with links to articles, media
reports, official actions, and court cases. Lethal Injection, DEATH PENALTY INFO. CTR.,
http://deathpenaltyinfo.org/lethal-injection (last visited Aug. 23, 2018).

146. See John H. Blume, Killing the Willing: “Volunteers,” Suicide and Competency, 103
MicH. L. REV. 939, 962 tbl. 2 (2004) (reviewing 106 “volunteer” executions and finding that
87.74% had struggled with mental iliness and/or substance abuse). About ten percent of executions
involve prisoners who have waived further litigation (146 out of 1471 as of May 10, 2018).
Searchable Execution Database, supra note 29.

147. Gov. John Kitzhaber of Oregon declared a moratorium on executions on Nov. 22, 2011.
Helen Jung, Gov. John Kitzhaber: Oregon Death Penalty Fails ‘Basic Standards of Justice’,
OREGONIAN (Nov. 23, 2011, 7:13 PM), http://www.oregonlive.com/pacific-northwest-
news/index.ssf/2011/11/gov_john_kitzhaber_oregon_deat.html. Kitzhaber’s successor, Gov. Kate
Brown, declared that she would maintain the moratorium on February 20, 2015. Oregon’s New
Governor Plans to Continue Death Penalty Moratorium, DEATH PENALTY INFO. CTR.,
http://deathpenaltyinfo.org/node/6060 (last visited Aug. 23, 2018) (citing Jonathan J. Cooper, New
Oregon Governor Will Continue Death Penalty Moratorium, HERALDNET (Feb. 20, 2015, 2:38
PM), http://www.heraldnet.com/news/new-oregon-governor-will-continue-death-penalty-
moratorium). In a special election to determine who would serve the remainder of Kitzhaber’s term,
Brown was elected in November 2016. Chris Lehman, Oregon Elects Kate Brown as Governor,
OPB (Nov. 9, 2016, 12:20 AM), http://www.opb.org/news/series/election-2016/oregon-governor-
kate-brown-bud-pierce-results. Washington’s Gov. Jay Inslee declared a moratorium in that state on
February 11, 2014. Ian Lovett, Executions Are Suspended by Governor in Washington, N.Y. TIMES
(Feb. 11, 2014), https://www.nytimes.com/2014/02/12/us/washington-governor-jay-inslee-
suspends-death-penalty.html. Inslee was also re-elected in November 2016. Jim Brunner, Gov. Jay
Inslee Defeats Republican Challenger Bill Bryant, SEATTLE TIMES (Nov. 7, 2016, 12:00 AM),
https://www.seattletimes.com/seattle-news/politics/washington-governor-jay-inslee-bill-bryant.
Gov. John Hickenlooper signed an Executive Order granting Nathan J. Dunlap a temporary reprieve
from his death sentence in Colorado on May 22, 2013. Press Release, Gov. John Hickenlooper,
Gov. Hickenlooper Grants Temp. Reprieve of Death Sentence (May 22, 2013),
https://colorado.gov/governor/news/gov-hickenlooper-grants-temporary-reprieve-death-sentence.
Hickenlooper has since “made it his policy that no one in Colorado will be executed as long as he is
in office.” Maria L. La Ganga, Death Penalty is Sought Against James Holmes, But Governor
Stands in the Way, L.A. TIMES (July 22, 2015, 4:00 AM), http://www.latimes.com/nation/la-na-
death-penalty-governors-20150722-story.html. Hickenlooper was re-elected in November 2014.
Lauren French, Hickenlooper Reelected in Colorado, POLITICO (Nov. S5, 2014, 11:32 AM),
https://www.politico.com/story/2014/11/john-hickenlooper-2014-elections-112585. Gov. Tom Wolf
declared a moratorium on the death penalty in Pennsylvania on February 13, 2015. Wallace
McKelvey, Gov. Tom Wolfe Declares Moratorium on Death Penalty in Pa., PENNLIVE (Feb. 13,
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labyrinthine obstacles to the review of new mitigation evidence in
post-conviction proceedings, especially in federal court.!®

The modern decline in death sentences returned by juries is all
the more remarkable because to convince jurors of the inherent
worth of the life of a capital defendant requires the defense team to
break through several culturally produced Predispositions
influencing the way capital jurors approach a case.'®

Professor Franklin Zimring has noted how the death penalty
was reinvented (or rebranded) in the 1990s as a “service to
victims,” providing “closure” for the surviving families."® He
traced the number of news stories that link the term “closure” to
the subject of executions in a broad sample of print media in the
United States from 1986 to 2001.!%! Professor Zimring found that
the term “closure” did not appear in death penalty stories prior
to 1989:

Its first and only mention in 1989 was followed by a year in which two
stories use the term. By 1993, ten stories a year combine the topic
“death penalty” and the word “closure,” and thereafter the combination
of “capital punishment” and “closure” grows almost geometrically to
more than 500 stories in 2001,

Professor Zimring noted that the empirical support for the
proposition that executions bring psychological benefits to
grieving survivors is “quite thin.”!>> However, even if it did bring

2015, 10:34 PM), http://www.pennlive.com/politics/index.ssf/2015/02/gov_tom_wolf_declares_mor
atori.html.

148. See, e.g., Coleman v. Thompson, 501 U.S. 722, 758-59, 762-67, 773 (1991) (Blackmun,
J., dissenting) (referring to habeas corpus proceedings, with all their procedural requirements, as a
“Byzantine morass™); Eric M. Freedman, Federal Habeas Corpus in Capital Cases, in AMERICA’S
EXPERIMENT WITH CAPITAL PUNISHMENT: REFLECTIONS ON THE PAST, PRESENT, AND FUTURE OF
THE ULTIMATE PENAL SANCTION 577, 589 (James R. Acker et al. eds, 3d ed. 2014) (criticizing “the
elaboration of a legalistic maze of restrictions on the availability of the habeas corpus remedy”); see
also Bryan A. Stevenson, The Politics of Fear and Death: Successive Problems in Capital Federal
Habeas Corpus Cases, 77 N.Y.U. L. REV. 699, 741, 750, 767-69 (2002); Samuel R. Wiseman,
Habeas After Pinholster, 53 B.C. L. REV. 953, 968-69 (2012).

149. See, e.g., Haney, supra note 26, at 839-41 (describing the importance of mitigation
counter-narrative).

150. See FRANKLIN E. ZIMRING, THE CONTRADICTIONS OF AMERICAN CAPITAL PUNISHMENT
59-61 (2003).

151. Id. at 60, fig. 3.1.

152. Id. at 60.

153. Id. at 59; see also JODY LYNEE MADEIRA, KILLING MCVEIGH: THE DEATH PENALTY AND
THE MYTH OF CLOSURE at xxv, 275 (2012) (empirical study of the survivors of Oklahoma City
bombing victims). It should also be noted that if there is some psychological benefit from
executions, it is dispensed disproportionately to the families of white victims, since 78% of the
executions in the modern era have involved white victims (1151 out of 1471). See Searchable
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such benefits, they would accrue to a minuscule fraction of the
more than ten thousand families victimized annually by homicide,
since death sentences have never exceeded a number in the three
hundreds and executions peaked at ninety-eight in 1999."%*

Even in the days when the rebranded death penalty was in its
ascendancy, with ever increasing numbers of annual death
sentences in the 1990s, most death-eligible cases still avoided
death sentences.!*> The peak in annual death sentences nationwide
came in the mid-1990s, with 311 death sentences in 1994, 310 in
1995, and 315 in 1996.'% The annual totals then began to decline;
and since 2011, the number has been in double, rather than triple
digits: 2011, 85; 2012, 82; 2013, 83; 2014, 73; 2015, 49; 2016, 31;
2017, 39.1%7

The increase in the number of dedicated, specialized capital
defense offices at trial and in post-conviction units with in-house
mitigation specialists has made death sentences and executions
rarer than at any previous time in the post-Furman era.'*®

The specialized trial level offices in the twenty-first century
generally follow the model launched in New York by the CDO
with stunning results: only seven death sentences in nearly 900
death eligible cases.® Indeed, commentators had predicted that
provision of resources on the front end would both reduce the
number of death sentences imposed and increase the reliability of
trial outcomes:

The single most meaningful reform of the capital punishment
system, short of its abolition, would be the provision of effective trial
counsel, through a system that provided adequate compensation, expert
resources, and the training and support needed to practice in this
esoteric field. If that happened...there would be far fewer
convictions and death sentences, but those few would be much more
likely to stick. That is an outcome that would be in the best interests of
all concerned. When the government attempts to evade costs at the

Execution Database, supra note 29.

154. Executions by Year, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/executions-
year (last visited Aug. 23, 2018).

155. See App. 1, infra Part IL.

156. TRACY L. SNELL, BUREAU OF JUSTICE STATISTICS, NCJ 248448, CAPITAL PUNISHMENT,
2013 — STATISTICAL TABLES 19 tbl. 16 (2014), https:/www.bjs.gov/content/pub/pdf/cpl3st.pdf;
Death Sentences in the United States from 1977 by State and by Year, DEATH PENALTY INFO. CTR.,
https://deathpenaltyinfo.org/death-sentences-united-states-1977-present (last visited Aug. °3, 2018).

157. Death Sentences in the United States from 1977 by State and by Year, supra no:> 156.

158. See infra note 161 and accompanying text.

159. See supra text accompanying notes 101-08; infra text accompanying notes 267-76.
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front end, they emerge at the back end—not just in the monetary drain
of lengthy appeals, but in such injustices as the irreplaceable years that
[DNA-exoneree] Earl Washington spent wrongfully 1mpr1soned

Five states illustrate the recent dramatic drop in death
sentencing where there has been statewide focus on the use of
mitigation specialists either through specialized capital defense
offices or training stressing the need for court-appointed attorneys
to comply with the 4BA Guidelines in this area.'s!

160. Eric M. Freedman, Earl Washington’s Ordeal, 29 HOFSTRA L. REV. 1089, 1106-07
(2001) (footnotes omitted).

161. Professor Brandon L. Garrett reached similar conclusions, based on “read[ing] a
collection of the death penalty trials” and research by law student Ankur Desai, which found that
“having statewide defense resources and assistance is strongly associated with the decline” in death
sentencing. GARRETT, supra note 11, at 112, 116-17. Desai found this

robust effect even when controlling for the numbers of homicides in different states, and

by using a series of statistical models and regressions, such as controlling for “fixed

effects” or other factors which might cause a given state to persist in the same death-

sentencing patterns over time. Even when the analysis was simplified, simply

determining whether a state had a statewide capital defense office or something less thari

that showed a strong statistical association between the states that had such offices and

those that experienced the greatest death penalty decline.
1d. at 112. Garrett concluded: “In short, it does not take a ‘dream team’ to turn the tide. It just takes
a team, working out of a state-supported office, which saves money by using nonlawyers like social
workers and mitigation investigators.” Id. at 113. The Commentary to the revised ABA Guidelines
notes that “[n]ational professional groups” have “for decades advocated” organizing “defender
services ... on a statewide basis.” ABA Revised Guidelines, supra note 2, at 941 & n.75 (citing
NAT’L LEGAL AID & DEFENDER ASS’N, NAT'L STUDY COMM’N ON DEFENSE SERVS., GUIDELINES
FOR LEGAL DEFENSE SYSTEMS IN THE UNITED STATES FINAL REPORT 2.4 (1976); Nat’l Conf. of
Comm’rs on Unif. State Laws, Prefatory Note to UNIFORM LAW COMMISIONERS’ MODEL PUBLIC
DEFENDER ACT 3-4 (1970); PRESIDENT’S COMM’N ON LAW ENF'T & ADMIN. OF JUSTICE, THE
CHALLENGE OF CRIME IN A FREE SOCIETY 151 (1967)); see also ABA Revised Guidelines, supra
note 2, at 939 (Guideline 2.1: Adoption and Implementation of a Plan to Provide High Quality
Legal Representation in Death Penalty Cases). The focus on five states in this Part is not meant to
ignore the impact of high-quality representation and effective mitigation development in other
Jurisdictions. In 2017, no death sentences were imposed in Colorado, Indiana, Kansas, Kentucky,
Louisiana, New Hampshire, Oregon, South Dakota, Tennessee, Utah, Washington, Wyoming, and
the U.S. military courts. Death Sentences in the United States from 1977 by State and by Year,
supra note 156. Seven other states had only one death sentence each (Arkansas, Idaho, Mississippi,
Missouri, Nebraska, Ohio, and the federal system). Death Sentences in 2017, DEATH PENALTY
INFO. CTR., http://deathpenaltyinfo.org/2017-sentencing (last visited Aug. 23, 2018). Indeed,
Missouri imposed its first new death sentence since 2013, and that was the result of a judge
overriding a jury’s eleven to one recommendation of a life sentence. MISSOURIANS FOR
ALTERNATIVES TO THE DEATH PENALTY, MISSOURI’S DEATH PENALTY IN 2017: THE YEAR IN
REVIEW 3 (2017) (“On October 6, St. Charles County Judge Kelly Wayne Parker imposed a death
sentence on Marvin Rice despite the fact that the jury deadlocked, with 11 out of 12 jurors voting
for life without the possibility of parole.”).
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A. North Carolina

According to statistics maintained by the North Carolina Office of
Indigent Defense Services (NCIDS), from 2007 to 2015, nearly 60
[percent] of capital prosecutions ended with non-capital convictions
for second-degree murder or less, and only 2.2 percent of all capital
cases in the state resulted in death sentences. ... With representation
by the regional capital defenders, there have been only
5 death sentences in the state over the past five years, down from
140 death sentences imposed 20 years ago in the five years spanning
1992-1996.152

“In 2015, North Carolina had no death sentences and only four
capital trials. In 2016, North Carolina had just one death
sentence.”!%3 In 2017, North Carolina sentenced no one to death.!%

B. South Carolina

A study by Professor John H. Blume and South Carolina
attorney Lindsey S. Vann reported that South Carolina had been
about average in its death-sentencing rate historically in the
modern era, but there had been only two death sentences in the
preceding five years.!®> The authors attributed the recent decrease
in death sentences, “at least in part, to the creation of the Capital
Trial Division of the South Carolina Commission on Indigent
Defense” in 2008.'% They note that early involvement by “the
[Capital Trial] Division or other lawyers trained by the
Division . . . allow[s] the [defense]...to conduct factual and
mitigation investigation early on for use in [plea] negotiations,”

162. North Carolina Decline in Death Verdicts Highlights Penalty’s Cost, Ineffectiveness,
DEATH PENALTY INFO. CTR., http:/deathpenaltyinfo.org/node/6881?utm_source=WeeklyUpdate
(last visited Aug. 23, 2018) (citing Max Seng, “It’s Not a Game”: District Attorney, Capital
Defender Dive into Importance of Negotiations, Death Penalty Ineffectiveness, HICKORY REC.
(Sept. 24, 2017), http://www.hickoryrecord.com/news/it-s-not-a-game-district-attorney-capital-defe
nder-dive/article_62b2c61e-a9fb-509e-a063-94d373b0616e.html). In 1993 alone, there were thirty-
two death sentences imposed; there were none in 2017. See Death Sentences in the United States
Jrom 1977 by State and by Year, supra note 156.

163. GARRETT, supra note 11, at 84.

164. See Death Sentences in 2017, supra note 161.

165. John H. Blume & Lindsey S. Vann, Forty Years of Death: The Past, Present, and Future
of the Death Penalty in South Carolina (Still Arbitrary After All These Years), 11 DUKE 1. CONST.
L. & PUB. POL’Y 183, 215-16 (2016).

166. Id.; see also JUSTICE 360 ANNUAL REPORT 6 (2016), https:/justice360sc.org/wp-
content/uploads/2017/01/2016-Annual-Report.pdf (indicating no death sentences in 2011, 2012, or
2013; two in 2014, and none in 2015 or 2016).
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and many cases have therefore avoided trial.'®” In 2017, South
Carolina sentenced no one to death. '8

C. Virginia

Professor Brandon L. Garrett, writing about the state of
Virginia in 2015, found that there “are now only two or fewer
trials per year” in which the sentencer could “consider. .. the
death penalty,” and that there had been no death sentences at all
since 2011.'% He compared every capital trial since 2005 (twenty-
one trials) with twenty trials from 1996 to 2004, when Regional
Capital Defender offices were created.!’® According to Garrett,
although there had been no changes in the law that would make
death sentences harder to obtain:

[Flrom 1996 to 2004 . . .. [t]he crucial sentencing phase, at which the
judge or jury decided whether to impose the death penalty, was
typically cursory, averaging less than two days long.

In the more recent trials, the average was twice that—jfour days.
The defense called the bulk of the witnesses during the sentencing
proceedings and cases handled by the Virginia RCD offices were still
more complex. The defense’s use of experts regarding mitigating
evidence such as the defendant’s mental health has markedly
advanced.!”!

In 2017, Virginia again sentenced no one to death.!”?

167. Blume & Vann, supra note 165, at 217; see also Russell Stetler, Commentary on
Counsel’s Duty to Seek and Negotiate a Disposition in Capital Cases (ABA Guideline 10.9.1), 31
HOFSTRA L. REV. 1157, 1158, 1160-61 (2003); Kevin McNally, Death Is Different: Your Approach
to a Capital Case Must Be Different, Too, THE CHAMPION, Mar. 1984, at 8, 15 (noting that capital
cases are different “because avoiding execution is, in many cases, the best and only realistic result
possible,” so instead of being “offered” a plea deal, “pleas in capital cases must be pursued and
won”), cited in ABA Revised Guidelines, supra note 2, at 1040 n.242 (Commentary to Guideline
10.9.1).

168. See Death Sentences in 2017, supra note 161.

169. Brandon L. Garrett, The Decline of the Virginia (and American) Death Penalty, 105 GEO.
L.J. 661, 664 (2016).

170. Id. at 664-66.

171. Id. at 667; see GARRETT, supra note 11, at 79-80 & fig. 4.1. When interviewed about his
book, Professor Garrett noted that “a defense lawyering effect” had “played an important role in this
death penalty decline” in Virginia and elsewhere: “The states that created offices for defense
lawyers experienced significantly more pronounced declines in their death sentences.” Maurice
Chammah, What’s Behind the Decline in the Death Penalty? A New Book Explores the Slow
Demise of the Ultimate Punishment, MARSHALL PROJECT (Oct. 2, 2017, 10:00 PM),
https://www.themarshallproject.org/2017/10/02/what-s-behind-the-decline-in-the-death-penalty. He
also stressed the value of mitigation investigators in providing jurors with a reason not to sentence a
murderer to death. /d.

172. See Death Sentences in 2017, supra note 161. This recent history in Virginia is
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D. Georgia

Georgia imposed double-digit death sentences in some years
in the 1980s and 1990s, prior to the creation of a statewide CDO in
2005.173 According to its website, “[t]he Georgia Capital Defender
is a division of the Georgia Public Defender Council and is
charged with providing defense to all indigent defendants facing
the death penalty.”'7* Its six regional offices “handle capital cases
for their geographic region and capital conflict representation for
nearby regions.”!”> Each office is staffed with one or more teams
“specially trained for the complexities of capital litigation,” and
including “two death penalty qualified lawyers, a trained
mitigation specialist, and a fact investigator.”'’® The office
suffered severe budget cuts two years after it opened, prompting
its initial director to step down.!”” Nonetheless, the office has
continued to function statewide, and only four death sentences
have been imposed in Georgia since 2010.'”® “Georgia had no

particularly remarkable because of the previous highly anomalous pattern of capital outcomes in the
state. A national study by Professor James S. Liebman, Jeffrey Fagan, Valerie West, and Jonathan
Lloyd, for the period 1973-1995, identified Virginia’s high execution rate as “nearly double that of
the next nearest state and five times the national average, and its low rate of capital reversals
[as] . . . nearly half that of the next nearest state and less than one-fourth the national average.”
Liebman et al., Capital Autrition: Error Rates of Capital Cases, 78 TEX. L. REv. 1839, 1857 fig. 2,
1858 (2000) (emphasis added). Thus, if a prisoner were sentenced to death during the study period,
the likelihood of his execution in Virginia was dramatically higher than anywhere else. See id.; see
also Freedman, supra note 160, at 1097 n.63.

173. See GARRETT, supra note 11, at 129 (noting that Georgia “creat[ed] a statewide public
defender system in 2003” and a Capital Defender Office in 2005). Georgia imposed eleven death
sentences in 1986, fifteen in 1987, thirteen in 1997, and eleven in 1998. Death Sentences in the
United States from 1977 by State and by Year, supra note 156.

174. See Office of the Capital Defender, GA. PUB. DEFENDER COUNCIL,
http://www.gapubdef.org/index.php/divisions/office-of-the-capital-defender (last visited Aug. 23,
2018).

175. Id.

176. Id.

177. GARRETT, supra note 11, at 129 (noting budget cuts in whole indigent defense system in
2008); Georgia’s Death Penalty System in Crisis Over Funding, DEATH PENALTY INFO. CTR.,
https://deathpenaltyinfo.org/node/2175 (last visited Aug. 23, 2018) (“Just two years after the
creation of the Georgia Office of the Capital Defender, which successfully defended 30 death
penalty cases in 2006 without a single client being sentenced to death, state budget cuts have left the
attorneys with less than half the resources needed to carry out their current case load. . . .
Christopher Adams recently stepped down as director of the Office of the Capital Defender because
he said Georgia made it nearly impossible for the office to function.”). The Capital Defender Office
“asked for $10.5 million and received $4.5 million, down from $7 million in 2005.” GARRETT,
supranote 11, at 129.

178. Two death sentences were imposed in 2012, and one each in 2011 and 2014. Death
Sentences in the United States from 1977 by State and by Year, supra note 156. There were no death
sentences in 2010, 2013, 2015, 2016, and 2017. Id.
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death sentences in 2015 or 2016.”'" In 2017, Georgia again
sentenced no one to death.'®

E. Pennsylvania

The increased use of mitigation specialists throughout
Pennsylvania (as emphasized at annual “bring-your-own-case”
training programs) has contributed to a dramatic decrease in
statewide death sentences, mirroring trends in the states with
specialized offices.!®! According to Marc Bookman, co-director of
the nonprofit Atlantic Center for Capital Representation (and a
former Philadelphia public defender in the capital homicide unit):

Death sentences have dropped precipitously since the 1990s, when the
state averaged well more than 10 per year. Over the past five years,
that average has dropped to three — meaning that fewer than half of one
percent of murders now end in the ultimate punishment. In 2016 there
was a single death sentence in the state.!8?

Bookman has noted elsewhere that ‘“Philadelphia, a city that not
long ago ranked third in the country for inmates on death row, has
produced only four death sentences in the last 10 years.”'®® On
November 7, 2017, Philadelphia voters elected a district attorney,
civil rights attorney Larry Krasner, who vowed never to seek the
death penalty.'® In 2017, there were two death sentences in
Pennsylvania, in Lancaster and Pike counties.'%

179. GARRETT, supra note 11, at 81, 213.

180. See Death Sentences in 2017, supra note 161.. .

181. The annual “bring-your-own-case” training programs have been held since 2010 at a
conference center just outside Philadelphia. Details of each training are on file with the author, who
has served on the faculty at each program.

182. Marc Bookman, Commentary: Next DA Must End Capital Punishment in Philly, PHILA.
INQUIRER (Feb. 23, 2017, 3:01 AM), http://www.philly.com/philly/opinion/20170223_Commentary
_ Next DA must_end_capital punishment_in_Philly.html. Pennsylvania . imposed twenty-one
death sentences in 1994 and twenty in 1995. Death Sentences in the United States from 1977 by
State and by Year, supra note 156.

183. Marc Bookman, The Last Death-Penalty Case in Philadelphia Before a New DA, PHILA.
INQUIRER (Sept. 27, 2017, 3:01 AM), http://www.philly.com/philly/opinion/the-last-death-penalty-
case-in-philadelphia-before-a-new-da-opinion-20170929.html.

184. Chris Brennan & Aubrey Whelan, Larry Krasner Wins Race for Philly DA, PHILA.
INQUIRER (Nov. 7, 2017, 10:37 PM), http://www.philly.com/philly/columnists/clout/larry-krasner-
wins-race-for-philly-da-20171107.html.

185. Death Sentences in 2017, supra note 161.
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VI. FEWER CAPITAL CASES,
MORE JOBS, CONTINUING CHALLENGES

A. Decline in Number of Capital Prosecutions
Nationwide in New Millennium

More robust capital defense, including mitigation staffing, has
contributed to the declining number of capital prosecutions in the
new millennium, but multiple additional influences have been at
work. These factors include:

e Declining murder rates. Figure 1 shows the trend
from 1970 to 2016.1%

National Murder Rate 1870 - 2016
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Figure 1: National murder rates, 1970-2016. Source: Death
Penalty Information Center. '8’

.® The availability of life without parole as the statutory
alternative to capital punishment in every death
penalty jurisdiction. '8

e Wrongful convictions and exonerations. According to
the Innocence Project, there have been over 350
DNA exonerations.’® According to the Death

186. See infra fig. 1.

187. Murder Rates Nationally and by State, DEATH PENALTY INFO. CITR.,
https://deathpenaltyinfo.org/murder-rates-nationally-and-state (last visited Aug. 23, 2018).

188. See GARRETT, supra note 11, at 167-71 (describing life without parole option as an
explanation for the decline in the death penalty). Every state except Alaska has adopted life without
parole as a sentencing option. See Year That States Adopted Life Without Parole (LWOP)
Sentencing, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/year-states-adopted-life-
without-parole-lwop-sentencing (last visited Aug. 23, 2018). Life without parole is also available in
the District of Columbia and under federal and military sentencing schemes. Jd.

189. INNOCENCE PROJECT, https://www.innocenceproject.org (last visited Aug. 23, 2018). In
addition, wrongful convictions disproportionately affect African Americans. See SAMUEL R. GROSS
ET AL., NAT’L REGISTRY OF EXONERATIONS, RACE AND WRONGFUL CONVICTIONS IN THE UNITED

Published by Scholarship @ Hofstra Law, 2018

35



Hofstra Law Review, Vol. 46, Iss. 4 [2018], Art. 5

1196 HOFSTRA LAW REVIEW [Vol. 46:1161

Penalty Information Center, there have been 161
death row exonerations from 1973 through
December 21, 2017.1%

¢ Long delays between sentence and execution. Figure
2 shows how this interval has increased from 1984
t0 2012.1°1

ge Time B Sent ing and Execution (Months)

R
Figure 2: Time between sentencing and execution. Source: Death
Penalty Information Center.'*2

e Cost. Numerous studies show that the cost of the
death penalty (both in terms of litigation from arrest
through post-conviction and incarceration, now that
the interval between sentence and execution, if it
occurs at all, is on average a decade and a half) far
exceeds the cost of life imprisonment.!??

STATES at ii, 1 (Samuel R. Gross ed., 2017) (explaining that African Americans constitute “13% of
the American population” but “47% of the 1,900 exonerations listed in the National Registry of
Exonerations (as of October 2016), and the great majority of more than 1,800 additional innocent
defendants who were framed and convicted of crimes in 15 large-scale police scandals and later
cleared in ‘group exonerations’”). The report focuses on cases of murder, sexual assault, and drug
crimes. See generally id.

190. Innocence: List of Those Freed from Death Row, DEATH PENALTY INFO. CTR,
https://deathpenaltyinfo.org/innocence-list-those-freed-death-row (last visited Aug. 23, 2018).
Inclusion on the DPIC innocence list requires acquittal of all charges placing the prisoners on death
row, dismissal of such charges by prosecutors or courts, or granting of pardons based on evidence of
innocence. Id.

191. See infra fig. 2.

192. Time on Death Row, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/time-
death-row (last visited Aug. 23, 2018). In his widely publicized dissent in Glossip v. Gross, inviting
briefing on the constitutionality of the death penalty, Justice Stephen Breyer referred to
‘“unconscionably long delays that undermine the death penalty’s penological purpose.” Glossip v.
Gross, 135 S. Ct. 2726, 2755-56 (2015) (Breyer, J., dissenting).

193. A compilation of state and federal studies (as well as news reports on this issue over the
past two decades) can be found at Costs of the Death Penalty, DEATH PENALTY INFO. CTR.,
http://deathpenaltyinfo.org/costs-death-penalty (last visited Aug. 23, 2018). For a concise summary,
see GARRETT, supra note 11, at 155-59. As Professor Eric M. Freedman has noted, in promulgating
the revised Guidelines in 2003, the ABA specifically recognized that cost might prompt some states
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e Public opinion (and related juror attitudes).
Figure 3 shows what Gallup polls have found about
Americans’ support for the death penalty over an
eighty-year period.!**

Americans' Support for Death Penalty L owest Since 1972
Are youinfavor of the death ity for a pesson o of nwarder?
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Figure 3: Support for the death penalty in the United States is at a
45-year low. Source: Death Penalty Information Center, Gallup.'’

e Geography. Recent studies have shown that two
percent of more than 3000 counties in the United
States are responsible for the majority of executions
and death sentences.'”® Figure 4 shows the
diminishing number of jurisdictions im]i)osing new
death sentences over the past five years.'?” Figure 5

to forego the death penalty. See Eric M. Freedman, 4dd Resources and Supply Them Systemically:
Governments’ Responsibilities Under the Revised ABA Capital Defense Representation Guidelines,
31 HOFSTRA L. REV. 1097, 1097-99, 1102 .14 (2003).

194. See infra fig. 3.

195. Gallup Poll: Support for Death Penalty in U.S. Falls to a 45-Year Low, DEATH PENALTY
INFO. CIR,, https://deathpenaltyinfo‘org/Gallup-Suppon_forﬁDeath_Penalty_Falls_in_2017 (last
visited Aug. 23, 2018) (citing Jeffrey M. Jones, U.S. Death Penalty Support Lowest Since 1972,
Gallup (Oct. 26, 2017), http://news.gallup.com/poll/221030/death-penalty-support-lowest-
1972.aspx).

196. See RICHARD C. DIETER, THE 2% DEATH PENALTY: HOW A MINORITY OF COUNTIES
PRODUCE MOST DEATH CASES AT ENORMOUS COSTS TO ALL 6 (2013),
https://deathpenaltyinfo.org/documents/TwoPercentReport.pdf; see also Robert J. Smith, The
Geography of the Death Penalty and Its Ramifications, 92 B.U. L. REV. 227, 233 (2012) (“Twenty-
nine counties — fewer than 1% of counties in the country — rendered death sentences at a rate of one
or more new sentences per year.” (footnote omitted)).

197. See infra fig. 4. :
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shows the counties that imposed new death
sentences in 2017.1%8

e Changing prosecutorial regimes. In the November
2016 election that brought Donald Trump to the
White House, voters also elected new prosecutors
with less enthusiasm for the death penalty than their
predecessors. In Colorado, newly elected Denver
district attorney Beth McCann pledged that her
administration will never seek the death penalty.'*
In Alabama, home state of Attorney General
Jefferson Sessions and where voters were almost
two to one in favor of Donald Trump, two
prosecutors “personally opposed” to the death
penalty were elected in populous Jefferson County,
which has the most prisoners on the state’s death
row.?® In Florida, Hillsborough County voters
replaced an incumbent who had obtained five death
sentences since 2010 with a new State Attorney
who said the use of the death penalty should be
“fair[] and consistent[] and rare[].”?°! Tn Houston,
long the buckle of the Texas death belt, voters
elected Kim Ogg as Harris County prosecutor; Ogg
had pledged “very few death penalty prosecutions”
because the death penalty had created a “terrible
image for our city.”??? She subsequently offered a
plea deal to Duane Buck, whose case had been
overturned by the United States Supreme Court
because an expert had testified that being black
made Buck more dangerous.’®® And as noted

198. See infra fig. 5.

199. Kyle Clark, New DA McCann Says Denver is Done with the Death Penalty, INEWS (Jan.
10, 2017, 10:05 PM), http://www.9news.com/news/local/next/new-da-mccann-says-denver-is-done-
with-the-death-penalty/384633301.

200. See Kent Faulk, New Jefferson County Prosecutors ‘Personally Opposed’ to the Death
Penalty, AL.CoM (Nov. 15, 2016, 7:46 AM), http://www.al.com/news/birmingham/index.ssf/2016/
11/new_jefferson_county_prosecutors_"personally_opposed”_to_Death_penalty.

201. Dan Sullivan, Andrew Warren Threads the Needle in Death Penalty Debate, TAMPA BAY
TIMES (Oct. 2, 2017), http://www.tampabay.com/news/courts/andrew-warren-threads-the-needle-in-
death-penalty-debate/2339202.

202. Death Sentences Decline, Even Within Texas'’s ‘Execution Belt’, NEWSWEEK (Nov. 4,
2016, 6:14 PM), http://www.newsweek.com/death-sentences-decline-texas-execution-belt-517675.

203. See Buck v. Davis, 137 S. Ct. 759, 777 (2017); Matt Ford, ‘Some Toxins Can Be Deadly
Even in Small Doses’, THE ATLANTIC (Feb. 22, 2017), https://www.theatlantic.com/
politics/archive/2017/02/supreme-court-duane-buck/517542; see also Brian Rogers, Condemned
Inmate Duane Buck Escapes Death Penalty, HOUS. CHRON. (Oct. 3, 2017, 9:33 PM),
http://www.chron.com/news/houston-texas/article/New-charges-filed-for-death-row-inmate-Duane-
Buck-12249540.php (noting that Buck’s case was the third Harris County death penalty case
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previously, in November 2017 (a year after the
presidential election), voters in Philadelphia
overwhelmingly elected Larry Krasner, who had
promised to end capital prosecutions as
district attorney.?%*

Of course, one result of the declining number of capital
prosecutions is a reduction in the number of pretrial cases where
mitigation specialists are needed. Ironically, they are at least
partially victims of their own success.

resolved with a plea bargain under Ogg after a successful appeal). Ogg subsequently asked the
Court of Criminal Appeals to sentence Bobby Moore to a life sentence after the U.S. Supreme Court
found him intellectuaily disabled. See Moore v. Texas 137 S. Ct. 1039, 1046, 1053 (2017); Keri
Blakinger, Prosecutors Ask for Life Sentence for Texas Death Row Inmate Bobby Moore,
LMTONLINE (Nov. 1, 2017, 7:46 PM) hitp://www.Imtonline.com/news/houston-
texas/article/Prosecutors-ask-judge-to-resentence-death-row-12324475.php.

204. Krasner was elected by a three to one margin. See Brennan & Whelan, supra note 184.
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.Stqte‘ Federal Jurisdictions
Jurisdictions
Years deral %
. Federa U.S. Decrease
Counties | States Government | Military Total Since
2013

2013 56 15 1 1 58
2014 56 20 1 0 57 1.7%
2015 35 14 1 0 36 37.9%
2016 28 13 0 0 28 51.7%
2017 29 14 1 0 30 48.3%

Figure 4: Jurisdictions imposing new death sentences, 2013-2017.
Source: Death Penalty Information Center.2%

JusT 3 COUNTIES ACCOUNTED FOR 31% OF THE
39 DEATH SENTENCES IN THE U.S. IN 2017

Countles that imposed
deathsentencesin2017  #7

Figure 5: Counties imposing new death sentences in 2017. Source:
Death Penalty Information Center.2%

205. The Death Penalty in 2017: Year End Report, DEATH PENALTY INFo. CTR.,
https://deathpenaltyinfo.org/yearend2017 (last visited Aug. 23, 2018).
206. The Death Penalty in 2017: Year End Report, supra note 205.
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B. More Institutional Jobs

The variety of fulltime, salaried jobs for mitigation specialists
is greater than ever before. There are capital defender offices and
units in multiple states, including Georgia, Mississigpi, Missouri,
North Carolina, South Carolina, and Virginia.?®’ In Texas,
multiple rural counties have funded a capital defense office based
on the concept of “murder insurance.”?® Large counties in other
states have specialized units in their public defender offices with
in-house mitigation specialists, including Maricopa County in
Arizona (one main office and two more for conflict cases, all with
in-house mitigation staff),>®® Dade County in Florida,*'® Clark
County in Nevada,?'! and Philadelphia in Pennsylvania.*'> There
are capital habeas units in federal defender organizations with in-
house mitigation capacity in over twenty federal districts covering
some fifteen states: Alabama (Middle), Arizona, Arkansas
(Eastern), California (Central and Eastern), Delaware, Florida
(Northern and Middle), Georgia (Northern), Idaho, Missouri
(Western), Nevada, Ohio (Northern and Southern), Oklahoma

207. See supra text accompanying notes 160-80 (discussing Georgia, North Carolina, South
Carolina, and Virginia). The Office of Capital Defense Counsel in Jackson, Mississippi, was
established by the Capital Litigation Act of 2000. OFF. OF ST. PUB. DEFENDER, CAP. DEF. DIVISION,
http://www.ospd.ms.gov/CapDef.htm (last visited Aug. 23, 2018). It became a division of the
Mississippi State Public Defender, effective July 1, 2011. /d. The website identifies staff mitigation
specialists. Lela Hubbard, OFF. OF ST. PUB. DEFENDER, CAP. DEF. DIVISION,
http://www.ospd.ms.gov/CapStaff/Lela.htm (last visited Aug. 23, 2018); Monica Lee, OFF. OF ST.
PUB. DEFENDER, CAP. DEF. DIVISION, http://www.ospd.ms.gov/CapStaff/MonicaLee.htm (last
visited Aug. 23, 2018). The Capital Division of the Missouri State Public Defender was established
in 1989. Capital Litigation, MO. ST. PUB. DEFENDER, http://www.publicdefender.mo.gov/legal/
capital_division.htm (last visited Aug. 23, 2018). Its defense teams include in-house mitigation
specialists. /d.

208. GARRETT, supra note 11, at 132-36. “A regional office . . . was funded by counties paying
annual ‘premiums’ based on population and average capital murder filings.” Id. at 134-35. The
office began in 2008 in west Texas but soon expanded to include 158 of Texas’s 240 counties. /d. at
135-36. Through mid-2013, only one in twenty-six cases tried by the office resulted in a death
sentence. Id. at 136.

209. E-mail from Natman Schaye, Senior Attorney, Ariz. Capital Representation Project, to
Russelt Stetler (Nov. 6, 2017, 1:31 PM) (on file with author).

210. E- mail from Stephen Harper, Visiting Clinical Professor of Law, Fla. Int’l Univ. Coll. of
Law, to Russell Stetler (Nov. 7, 2017, 2:40 PM) (on file with author). Harper was a public defender
in Miami-Dade for twenty-nine years, including seventeen as Co-coordinator of the Capital
Litigation Unit. FIU Law Faculty Directory: Stephen K Harper, FIU LAwW,
https://law.fiu.edu/faculty/directory/stephen-k-harper (last visited Aug. 23, 2018).

211. Mitigation Specialist, CLARK CTY. NEV., http://agency.governmentjobs.com/clarkcounty/
default.cfim?action=specbulletin&ClassSpecID=66871&headerfooter=0 (last updated Aug. 11,
2007).

212. E-mail from Frederick Goodman, Attorney, the Phila. Def. Ass’n Capital Homicide Unit,
to Russell Stetler Nov. 6, 2017, 4:59 PM) (on file with author).
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(Western), Pennsylvania (Eastern, Middle, and Western),
Tennessee (Eastern and Middle), and Texas (Northern and
Western).?!> There are both capital and noncapital (post-Booker)
mitigation specialists on staff in other federal defender
organizations, including California (Southern), Illinois, Indiana,
and Maryland.?'* Some creative public defender offices in
noncapital jurisdictions have comparable staff positions, including
the Public Defender Service of the District of Columbia, the
Neighborhood Defender Service of Harlem, Bronx Defenders, and
the San Francisco Public Defender’s Office.?!> The nonprofit

213. See AD Hoc COMMITTEE TO REVIEW THE CRIMINAL JUSTICE ACT 194 (rev. 2017)
(Section 9.2.3: Capital Habeas Units (“CHUSs™)) (listing the CHUs budgeted for Fiscal Year 2018
and noting that a CHU has been authorized for the Southern District of Indiana, with funding
beginning in Fiscal Year 2019). The CHUs thus exist in roughly twenty-five percent of the eighty-
one federal defender offices. /d. The author has personal knowledge of these units and their staffing
as an invited attendee at their annual supervisors’ roundtable (last held in Washington, D.C., Sept.
12, 2017).

214. The author’s personal communications with the heads of these offices has confirmed this
staffing. A decade after Booker, the federal defender organizations developed new job descriptions
in a “Mitigation Professional Series.” Since 2016, the Defender Organization Classification System
(“DOCS”) manual has included job descriptions for both non-capital and capital mitigation
specialists. See E-mail from Lisa Freeland, Chair, Death Penalty Working Grp., to Russell Stetler
(May 24,2016, 1:03 PM) (on file with author).

215. In their innovative use of nonlawyers, the Neighborhood Defender Service of Harlem
(founded in 1990) and Bronx Defenders (founded in 1997) have long employed a holistic approach
to defense representation—and all in the context of noncapital cases. Our Vision and Mission,
NEIGHBORHOOD DEFENDER SERV. OF HARLEM, http://www.ndsny.org/index/php/about-us/our-
vision-and-mission (last visited Aug. 23, 2018) (“NDS clients are represented by a team that
includes criminal and civil attorneys, social workers, investigators, paralegals, law school and social
work interns, and pro bono attorneys. . . . A core aspect of our holistic approach to public defense is
a commitment to search for the underlying issues that bring our clients into contact with the
criminal justice system, and providing comprehensive social service support to avoid or minimize
future problems.”); Our Mission and Story, THE BRONX DEFENDERS, http://www.bronxdefenders.
org/who-we-are (last visited Aug. 23, 2018) (describing the Bronx Defenders’ team as “comprised
of criminal defense attorneys, family attorneys, social workers, housing attorneys, employment
attorneys, immigration attorneys, benefits specialists, investigators, community organizers, team
administrators, civil legal advocates, and parent advocates”). The Bronx Defenders defines its
holistic approach as a combination of “aggressive legal advocacy with a broader recognition that for
most poor people arrested and charged with a crime, the criminal case is not the only issue with
which they struggle.” Holistic Defense, Defined, THE BRONX DEFENDERS, http://www.bronxdefend
ers.org/holistic-defense (last visited Aug. 23, 2018).

Really top-notch defenders like the Bronx Defenders have pioneered a “holistic” model,
using a team approach much like in death penalty cases. They do not just defend accused
criminals but also help them with social services such as welfare and counseling. They
try to help their clients get their lives on track and they negotiate the complex collateral
consequences of convictions that can make it so hard to work, obtain housing, and
maintain a family.
GARRETT, supra note 11, at 241. On the West Coast, the San Francisco Public Defender’s Office
similarly employs social workers as part of its own holistic approach. See S.F. PUB. DEFENDER,
http://sfpublicdefender.org/careers (last visited Aug. 23, 2018). Although California remains a death
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organizations that have arisen to litigate “Second Chances” for
prisoners sentenced to Life Without Parole (“LWOP”) as juveniles
also have mitigation staff, such as the Youth Sentencing and
Reentry Project in Pennsylvania (which has the highest number of
LWOP prisoners sentenced as juveniles—five hundred out of two
thousand nationwide).?!

C. Continuing Need for Private Mitigation Specialists in Court-
Appointed and Pro Bono Cases; Continuing Challenge to Ensure
Adequate Time and Funding for Private, Independent
Mitigation Specialists

There is no question that the overall number of mitigation
specialists has increased significantly, but the absorption of large
numbers of them into the institutional offices has left a scarcity of
private practitioners.2!” These private mitigation specialists are
still vitally needed for all the jurisdictions that lack dedicated
capital defense offices at the trial level or capital post-conviction
offices at the state or federal level. Private court-appointed counsel
and pro bono counsel recruited to represent death-sentenced
prisoners have an acute need for multidisciplinary assistance in
investigating the lives of their clients. Federal death penalty
prosecutions in jurisdictions that have no state capital statute (e.g.,
Alaska, Michigan, New York, or Puerto Rico) or where nearly all
cases are handled by institutional defenders (e.g., Georgia or
Virginia) invariably drain the pool of private mitigation specialists
from elsewhere in the country.2!® Of over a thousand prisoners
challenging the constitutionality of their death sentences in the
federal courts, hundreds remain reliant on private and pro bono
counsel who in turn need private mitigation specialists.?!®

penalty jurisdiction, it is more than a quarter of a century since San Francisco elected a district
attorney who pursued capital punishment.

216. See Cook et al., supra note 3, at 44-45.

217. See supra text accompanying note 121.

218. See Puerto Rico and the Death Penalty, DEATH PENALTY INFO. CIR.,
https://deathpenaltyinfo.org/node/881 (last visited Aug. 23, 2018); States with and without the
Death Penalty, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/states-and-without-death-
penalty (last visited Aug. 23, 2018); supra text accompanying note 169-71; supra note 173.

219. As noted supra, text accompanying note 213, there are capital habeas units in fourteen of
the thirty-one states that retain the death penalty, plus Delaware, which has had no death penalty
since its state supreme court found constitutional infirmities in its statute in Rauf'v. State, 145 A.3d
430, 433-34 (Del. 2016). The capital habeas units do not handle every case in their states. Private
court-appointed counsel handle most of the remaining cases, as well as those arising in the
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One unintended consequence of the dramatic growth in in-
house mitigation capacity throughout the institutional offices (both
trial and post-conviction) is an appreciation of how many hours
mitigation specialists typically need to spend in order to ensure
that the client is effectively represented. The most recent scholarly
estimate of the time required for thorough mitigation investigation
is from Professor Robert J. Smith, who noted that it often takes
“thousands of hours” to complete the extraordinarily difficult and
time-consuming task.?%°

The struggle for adequate funding for mitigation professionals
has always had two elements: an appropriate hourly rate??! and the
number of hours reasonably necessary to conduct the thorough
mitigation investigation required for high-quality representation.???
It is beyond the scope of this Article to discuss these issues in
detail, but it is critical for counsel to advocate forcefully for fair
compensation and the necessary time for thorough investigation. A
particularly problematic aspect of this issue is race and gender
bias. Some courts have no problem providing compensation to
white male lawyers, regardless of their effectiveness, but when
auditing mitigation vouchers, some courts question both the
qualifications and professional judgment of mitigation specialists,
the majority of whom are women,??? in their performance of work

seventeen states without capital habeas units. Private counsel must hire mitigation specialists who
are in private practice.

220. Robert J. Smith, Forgetting Furman, 100 IowaA L. REv. 1149, 1173 n.130 (2015)
(empbhasis added).

221. Both the 2003 ABA Guideline 9.1(C) and Supplementary Guideline 9.1 state explicitly:
“Non-attorney members of the defense team should be fully compensated at a rate that is
commensurate with the provision of high quality legal representation and reflects the specialized
skills needed by those who assist counsel with the litigation of death penalty cases.” ABA4 Revised
Guidelines, supra note 2, at 981; Supplementary Guidelines, supra note 14, at 686. The
Commentary to the ABA Guideline notes: “For better or worse, a system for the provision of
defense services in capital cases will get what it pays for.” ABA Revised Guidelines, supra note 2, at
988 (footnote omitted).

222. See ABA Revised Guidelines, supra note 2, at 1000 (Guideline 10.4(D) provides that
“[cJounsel at all stages should demand on behalf of the client all resources necessary to provide high
quality legal representation.”); supra note 114 (explaining that substantial time is required to
conduct a thorough mitigation investigation).

223. See NLADA MITIGATION DIRECTORY, supra note 100, in which about two-thirds of the
listed specialists were women. Professor Joan W. Howarth also offered fascinating insight into the
mitigation capacity of women in her study of the role of gender in capital juries. See generally Joan
W. Howarth, Deciding to Kill: Revealing the Gender in the Task Handed to Capital Juries, 6 WIS.
L. REV. 1345 (1994). She stressed the need for personalized responsibility and individualized,
contextualized decision-making in sentencing determinations. /d. at 1361. Professor Howarth
contrasted the jury’s fact-finding role in guilt trials, based on the traditional ethic of justice, with its
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that is in strict compliance with the aforementioned Supplementary
Guidelines for the Mitigation Function.??* Figure 6 captures a
systemic snapshot of the generic problem, where a public defense
system was appropriately increasing its annual compensation for
lawyers while infinitesimal sums were allocated for all the
investigative and expert services rendered by nonlawyers.?>> When
the mitigation specialist is both female and a person of color, there
are sometimes co-occurring biases to be overcome when the
majority of the bench, both state and federal, 1s white and male.
“A recent report on racial and gender diversity from the American
Constitution Society found that white men comprise fifty-eight
percent of state court judges, even though they make up less than
one-third of the population.”??® A report prepared for members of
Congress found that as of June 1, 2017, 49.3% of active U.S.
district court judges were white men, 21.9% white women, 8.1%
African American men, and 6.1% African American women.??’

moral role in penalty trials, based on an ethic of caring, compassion, and mercy. Id. at 1355-56,
1379-81. She found a hidden battleground of gender in capital juries—pitting “rational” versus
“irrational,” “active” versus “passive,” “thought” versus “feeling,” “objective” versus “subjective,”
“abstract” versus “contextualized,” “distance” versus “connection,” “rule” versus “context,” “anger”
versus “pity”. Id. at 1348, 1403-04 (footnote omitted) (citation omitted).

224. See supra text accompanying notes 140-41. See generally Supplementary Guidelines,
supra note 14.

225. See infra fig. 6.

226. Michele L. Jawando & Allie Anderson, Racial and Gender Diversity Sorely Lacking in
America’s Courts, CTR. FOR AM. PROGRESS (Sept. 15, 2016, 9:00 AM),
https://www.americanprogress.org/issues/courts/news/2016/09/15/144287/racial-and-gender-
diversity-sorely-lacking-in-americas-courts. .

227. BARRY J. MCMILLION, CONG. RESEARCH SERV., R43426, U.S. CIRCUIT AND DISTRICT
COURT JUDGES: PROFILE OF SELECT CHARACTERISTICS 19-20 (2017); see also Jonathan K. Stubbs,
A Demographic History of Federal Judicial Appointments by Sex and Race: 1789-2016, 26
BERKELEY LA Raza L.J. 92, 110 chart 1 (2016) (reviewing judicial appointments from President
John F. Kennedy through Barack Obama and finding seventy percent were white males, thirteen
percent white females, seven percent African American males, and three percent African American
females).

2
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Figure 6: Capital case expenditures for attorneys, experts,
investigators, and other services in Arkansas 2001-2004. Source:

Arkansas Public Defender Commission.2%?

228. Chart provided to author by the executive director of that commission in the early 2000s

and maintained on file with author.
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VII. CONCLUSIONS [2018 AND BEYOND]

A. Prisoners being Executed Today
Would Not Receive Death Sentences if Tried Today

One of the bitter ironies about today’s executions is that few,
if any, of the relatively small number of prisoners who are
executed would be sentenced to death if tried today in the same
jurisdiction. Georgia executed nine prisoners in 2016, but
sentenced no one to death.?” Texas has executed over one
hundred prisoners from Harris County, but the death penalty is
rarely imposed in Houston today—and voters elected a prosecutor
who has pledged to seek death rarely.?** More cases are resolved
by negotiated dispositions today than ever before. A recent
study?*! surveyed the social histories of one hundred recently
executed prisoners to see “[h]Jow many offenders possessed
mitigating characteristics that demonstrate intellectual or
psychological deficits comparable to those shared by classes of
offenders categorically excluded from capital punishment” under
Atkins v. Virginia®*? or Roper v. Simmons.?** Based on state and
federal court records, the authors documented the presence of
significant mitigation evidence for eighty-seven percent of the
executed prisoners.** They concluded that their findings “suggest
the failure of the Supreme Court’s mitigation project to ensure the
only offenders subjected to a death sentence are those with ‘a
consciousness materially more depraved’ than that of the typical
murderer.”>*> Of course, the ability of these authors to find the
mitigation evidence in state and federal court records demonstrates
that it was discovered in state and federal post-conviction
proceedings, even if procedural bars prevented the federal courts
in particular from giving it full and fair consideration. Another
way of looking at this study is that it illustrates the variety of

229. Searchable Execution Database, supra note 29; see Death Sentences in 2016, DEATH
PENALTY INFO. CTR., https://deathpenaltyinfo.org/2016-sentencing (last visited Aug. 23, 2018).

230. See Death Sentences Decline, supra note 202.

231. Robert J. Smith et al., The Failure of Mitigation?, 65 HASTINGS L.J. 1221, 1224 (2014).

232. 536 U.S. 304, 321 (2002) (finding that the Eighth and Fourteenth Amendments prohibit
execution of individuals with an intellectual disability, previously known as mental retardation).

233. 543 U.S. 551, 578 (2005) (finding that the Bighth and Fourteenth Amendments prohibit
execution of those whose crimes were committed prior to age eighteen).

234. Smith et al., supra note 231, at 1228-29 & nn.34-35.

235. Id.
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mitigating evidence that would almost certainly be found at the
trial level today, whether in jurisdictions with specialized capital
offices or court-appointed  teams with adequate
mitigation resources, thereby diminishing the likelihood of a
death sentence.?*

B. “Enlightened Policy” Comes Full Circle

Individualized sentencing, recognized over forty years ago in
Woodson v. North Carolina as a constitutional requirement in
capital cases and “enlightened policy” in ordinary cases,”’ has
returned as we reevaluate mass incarceration and recognize that
each of us is more than the worst thing he has ever done. In
striking down North Carolina’s mandatory capital statute (which
provided automatic death sentences for some crimes), Justice
Potter Stewart wrote eloquently for the Court’s majority:

This court has previously recognized that “[fJor the determination
of sentences, justice generally requires consideration of more than the
particular acts by which the crime was committed and that there be
taken into account the circumstances of the offense together with the
character and propensities of the offender.” Consideration of both the
offender and the offense in order to arrive a just and appropriate
sentence has been viewed as a progressive and humanizing
development. . . . While the prevailing practice of individualizing
sentencing determinations generally reflects simply enlightened policy
rather than a constitutional imperative, we believe that in capital cases
the fundamental respect for humanity underlying the Eighth
Amendment . . . requires consideration of the character and record of
the individual offender and the circumstances of the particular offense
as a constitutionallsy indispensable part of the process of inflicting the

penalty of death.?>

236. See Petition for Writ of Certiorari, at 11-14, Hitchcock v. Florida, 138 S. Ct. 513 (No. 17-
6180) (Sept. 25, 2017; cert. denied Dec. 4, 2017). (“Inmates whose death sentences became final
before June 24, 2002 are more likely than their post-Ring counterparts to have been given those
sentences under standards that would not produce a capital sentence ~ or even capital prosecution —
under the conventions of decency prevailing today.”); see also id. at n.23 (“A significant factor in
the decreasing willingness of juries to impose death sentences has been the development of a
professional corps of mitigation specialists — experts focused and trained specifically to assist in the
penalty phase of capital trials. This subspecialty has burgeoned as a unique field of expertise since
the turn of the century.”).

237. 428 U.S. 280, 304 (1976).

238. Id (citations omitted) (quoting Pennsylvania ex rel. Sullivan v. Ashe, 302 U.S. 51, 55
1937)).
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The “enlightened” and “progressive” policy of individual
sentencing determinations disappeared for a long time in the era of
mass incarceration, but it has fortunately returned, making it
crucial that counsel have the support of multidisciplinary teams
that can help sentencers understand what shaped the individual
they are sentencing.?®

C. Private, Independent Mitigation Specialists Are Still Vitally
Needed Because There Is Always a Risk of Defunding or
Diminished Funding in the Institutional Offices; Most
Jurisdictions Still Have No Institutional Capital Olffices at Any
Level of Representation; and Mitigation Needs in Noncapital
Litigation Have Expanded Dramatically

This Article has shown the impact of well-staffed, adequately
funded, specialized capital defense offices with in-house
mitigation capacity, but there are still more jurisdictions without
such offices than there are jurisdictions that have established
them.?®® The capital defense systems in most jurisdictions are
more like those in Pennsylvania than those in Georgia, the
Carolinas, and Virginia.?*! Yet Pennsylvania, too, has reduced
death sentences to near zero because of relentless efforts by
private counsel to demand equivalent staffing and resources in
court-appointed cases.?*> Whether states choose to adopt the cost-
effective models of specialized capital defense offices or continue
to rely on traditional public defenders and court-appointed
systems, the recognized need for mitigation specialists will
continue to grow. The “average murderer” does not deserve
execution,”® and every effective mitigation theory rests on the
uniqueness of the particular client in the case at hand.**

Regardless of the system in place, it is essential to provide
adequate compensation for the nonlawyer specialists whose

239. See supra Part IV.

240. See supra note 219.

241. See supra Part V.A-E.

242. Supra Part V.E.

243. See Kennedy v. Louisiana, 554 U.S. 407, 420 (2008) (“[Clapital punishment must ‘be
limited to those offenders who commit “a narrow category of the most serious crimes” and whose
extreme culpability makes them “the most deserving of execution.””” (quoting Atkins v. Virginia,
536 U.S. 304, 319 (2002))). “[T]he culpability of ‘the average murderer’ is insufficient to justify”
the death penalty. Atkins, 536 U.S. at 319.

244, See supra text accompanying note 127.
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contributions are now recognized as an indispensable element of
effective representation in capital cases.?*®> The Constitution
requires the government to bear the costs of such representation,
and good sense requires that this be done efficiently, rather than
inefficiently.?*® In practical terms, this means that the continued
existence of a well-funded coterie of mitigation specialists is a
critical component of the system of capital representation.*’
Public defender organizations may come and go as governmental
policies change, but the constitutional obligation of _]uI‘lSdlCthIlS
seeking to impose the death penalty will not change.

D. Mitigation Is an Archive for Understanding Homicide,
its Causes, and its Perpetrators

The individual mitigation investigations throughout the death
penalty era have also served another purpose, beyond the practical
applications in individual cases. These detailed investigations have
created an archive for history, a robust collection of data for the
social scientists who will look back on the years when America’s
homicide rates far exceeded those of our peer nations.?*® The
mitigation archive will help to explain the roots of violence in
American society through thousands of individual stories. We
know very little about over ten thousand prisoners who were
executed before 19722*—or the myriad faceless individuals who
were convicted of murder, but had the good luck to be spared
execution for reasons unknown.?*® Their lives are untold stories.

245. See supra Part VI.C.

246. See Freedman, supra note 193, at 1102-03.

247. See supra text accompanying note 127; supra Part VL.C.

248. See Erin Grinshteyn & David Hemenway, Violent Death Rates: The US Compared with
Other High-Income OECD Countries, 2010, 129 AM. J. MED. 266, 268-69 (2016).

249. See Chris Wilson, Every Execution in U.S. History in a Single Chart, TIME (Apr. 25,
2017, 8:00 AM), http://time.com/82375/every-execution-in-u-s-history-in-a-single-chart (showing
15,760 total executions in the U.S. since 1700). A study of executions in twentieth century New
York found that the limited personal data about the prisoners came from two main sources: reports
of the “Lunacy Commission” that examined prisoners prior to electrocution and clemency
applications to the governor. SCOTT CHRISTIANSON, CONDEMNED: INSIDE THE SING SING DEATH
HOUSE 53-54, 56-57, 80, 83-85 (2000).

250. See Arbitrariness, DEATH PENALTY INFO. CTR., https://deathpenaltyinfo.org/arbitrariness
(last visited Aug. 23, 2018) (suggesting that the death penalty is often applied arbitrarily based on
factors such as the location where the crime was committed, the race of the victim, the Quality of
legal representation, juror misperceptions, and the gender of the defendant). For a description of
collections of historical materials which also fulfill this important function as resources for the
social scientists of future generations, see supra note 89. Of particular note is the National Death
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By contrast, the mitigation files of the modern era are a rich source
for understanding homicide and thereby developing public policies
to prevent it; for understanding the biological, psychological, and
social influences that contribute to the public health risk for
violence; and for seeing the humanity, the capacity for redemption
and change, even of those responsible for horrific crimes.

Over the past four decades, the search for justice tempered
with mercy in our criminal justice system has grown deeper in
capital cases and wider in noncapital cases, led by lawyers and
nonlawyers who appreciate the empathic power of the mitigation
function.?” The ABA Guidelines and the Supplementary
Guidelines for the Mitigation Function®* have played a critical
role in this search and will continue to provide guidance and
inspiration in the years ahead. Courts that are willfully blind to the
power of mitigation in persuading jurors to strike a different
balance would do well to review what the Fifth Circuit has said
more than once in emphatically rejecting the “brutality trumps”
argument in cases alleging ineffective representation:

[T]he State’s stereotypical fall-back argument—that the heinous and
egregious nature of the crime would have ensured assessment of the
death penalty even absent [the error]—cannot carry the day
here. . . . [O]ur decades of experience with scores of . . . habeas cases
from the death row of Texas teach an obvious lesson that is frequently
overlooked: Almost without exception, the cases we see in which
conviction of a capital crime has produced a death sentence arise from
extremely egregious, heinous, and shocking facts. But, if that were all
that is required to offset prejudicial legal error and convert it to

Penalty Archive at the State University of New York Albany, which collects materials and makes
them available online to lawyers, academics, and journalists. National Death Penalty Archive,
UNIV. ALBANY, http://library.albany.edu/speccoll/findaids/eresources/static/91.htmt (last visited
Aug. 23, 2018).

251. See John Blume & Russell Stetler, Mitigation Matters, in TELL THE CLIENT’S STORY:
MITIGATION IN CRIMINAL AND DEATH PENALTY CASES 19 (Edward C. Monahan & James J. Clark
eds., 2017) (“Mitigation matters. It works. It literally saves lives every day, often in cases in which a
death sentence seems a foregone conclusion. But mitigation matters—it works—only if the capital
defense team is committed both to conducting a comprehensive investigation of the client’s life and
to developing and integrating the results of the investigation into a compelling, credible narrative for
life. This commitment to uncovering and telling the client’s true story must be complete and
unwavering. When it is, life sentences follow. When it is not, undeserved death sentences are
imposed.”); Russell Stetler, The Mystery of Mitigation: What Jurors Need to Make a Reasoned
Morval Response in Capital Sentencing, 11 U. PA. J.L. & Soc. CHANGE 237, 241 (2007).

252. See supranotes 2, 14.
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harmless error, habeas relief . . . would virtually never be available, so
testing for it would amount to a hollow judicial act.”>3

The Appendices that follow document how rare death
sentences have always been,?** and how juries have chosen life
sentences even in highly aggravated cases in multiple categories,
including child victim, police officer victim, and multiple victim
cases.?>> Part V of this Article has shown that when capital defense
teams are adequately staffed and funded, death sentences are not
only rare, but vanishingly so0.2°® The mitigation profession has
long been critical to constitutionally effective representation, and
it has received the recognition it deserves in the ABA Guidelines
that reflect the norms in the highly specialized area of capital
defense practice.

253. Walbey v. Quarterman, No. 08-70007, 2009 WL 113778, at *8 (5th Cir. Jan. 19, 2009)
(internal quotation marks omitted) (quoting Gardner v. Johnson, 247 F.3d 551, 563 (5th Cir. 2001)).
Both cases are cited in Mark E. Olive, Narrative Works, 77 UMKC L. REV. 989, 1003 & nn.48, 49
(2008).

254. See infra App. 1.

255. See infra Apps. 2-4, respectively.

256. See supra Part V.
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APPENDIX 1: DEATH SENTENCES HAVE
ALWAYS BEEN RARE IN THE MODERN ERA

I. INTRODUCTION: MOST DEATH-ELIGIBLE CASES HAVE ALWAYS
AVOIDED DEATH SENTENCES?%7

“There is no nationwide database that tracks all the potential death
penalty cases pending in the trial courts around the country,”?*® and there
is no comprehensive historical survey of death sentences imposed in
death-eligible cases. “The statistical snapshots that can be found are for
the most part in academic and journalistic studies focused on other
issues, such as the impact of race and geography, relative rates of judge
and jury sentencing ... comparison of military and civilian systems,”
and deterrence.*® Professor Jeffrey Fagan (who holds appointments in
law and epidemiology at Columbia’s law school and school of public
health) and colleagues attempted to estimate the number of homicide
cases nationally that might have been prosecuted capitally in the period

257. A summary of articles documenting how the majority of capital cases avoid the death
penalty appeared in Stetler & Wendel, supra note 81, at 686-93. Much of that research is
incorporated herein. The author is also grateful to Mark Warren, a Canadian legal researcher who
specializes in the application of treaty law and international human rights standards to U.S. death
penalty cases. He compiled additional studies in connection with his consultations for the Mexican
Capital Legal Assistance Program. The wise advice and meticulous assistance of my colleague
Maria McLaughlin has been invaluable, as always. Two British researchers, Kate Hare and Fraser
Muir, also provided pro bono assistance through the U.K.-based charity Amicus in identifying
additional publications with relevant data. Although many cases of course avoid the death penalty
through deauthorization or negotiated dispositions rather than jury (or judge) determinations after
sentencing proceedings, the importance of mitigation investigation in the process of persuading
prosecutors (and clients) that non-death dispositions are appropriate should not be ignored. See
Stetler, supra note 167, at 1160-61, 1163-65.

258. Stetler & Wendel, supra note 81, at 684.

259. Id. at 688. Stetler and Wendel also noted:

The datasets in these snapshots are not uniform. Statutes vary in terms of death
eligibility, notice requirements, eligibility for capitally qualified counsel, etc. Even the
seemingly simple task of counting the number of death sentences imposed requires
metric conventions about how to count the outcomes of resentencing proceedings. The
number of “cases” sometimes refers to trials, rather than defendants. Nonetheless, even
with all their limitations, the available studies consistently indicate that most death-
eligible cases avoid death sentences.
Id

1213
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of 1976 to 2003.2° Using case characteristics data in the FBI
Supplemental Homicide Reports, they estimated that there had been
123,485 cases where capital punishment might have been sought.!
Canadian legal researcher Mark Warren found that 6,642 death
sentences were imposed in this period (or about 5.4% of the cases).?
However, Warren also pointed out that the macro-survey by Fagan and
colleagues included homicides in states that did not have the death
penalty, and it used broad parameters for death-eligibility, rather than the
actual statutory criteria of individual states.?3

Professor Brandon L. Garrett has discussed at length the decline in
death sentencing in the twenty-first century.*®® He notes first how
“murder rates began a remarkable drop across the country in the mid-
1990s—the Great American Crime Decline as law professor Franklin
Zimring has called it. . . . This dramatic decline came just before death
sentences dropped.”?%> Professor Garrett succinctly describes the result
as follows:

What remains of the American death penalty is concentrated in a
few dozen scattered counties, typically larger ones, with an entrenched
pattern of seeking the death penalty. These are also counties that tend
to have large black populations. Overzealous prosecutors in large
counties obtain death sentences that add up to disturbing patterns of
racial bias: such patterns have defined the local geography of the death

260. Jeffrey Fagan et al., Capital Punishment and Capital Murder: Market Share and the
Deterrent Effects of the Death Penalty, 84 TEXAS L. REV. 1803, 1810-14 (2006).

261. Id. at 1818-19 tbl. 1 (“Capital-eligible homicides, all states™).

262. E-mail from Mark Warren to Russell Stetler (July 24, 2017, 8:18 AM) (on file with
author) see N. J. DEATH PENALTY STUDY COMM'N REPORT 24 (2007),
http://www.njleg.state.nj.us/committees/dpsc_final.pdf (finding that “[t]here were approximately
16,000 murders in the United States in 2005,” a year in which “125 defendants were sentenced to
death” and “60 were executed”). Thus, the number of people sentenced to death that year
represented fewer than one percent of those who committed homicide, and fewer than half of that
number were executed. See Blume & Vann, supra note 165, at 215 & fig. 6, 216 fig. 7 (estimating
that the average number of death sentences nationally for all death penalty jurisdictions for the
period 1977 to 2013 was 1.5 per 100 murders, citing murder statistics from the FBI Uniform Crime
Reports (available at: http://www.disastercenter.com/crime/uscrime.htm) and death sentences per
year reported by the Death Penalty Information Center).

263. E-mail from Warren to Stetler, supra note 262.

264. GARRETT, supra note 11, at 79-81.

265. Id. at 8. Professor Garrett adds:

The best available data show a stunning decline in homicides in the early 1990s
and continuing for more than two decades. . .. There are occasional spikes—for
example, in 2001 due to the 9/11 attacks—and there was a rise in 2006-2007.
There was a spike again in 2015, with more murders in some large cities but not
others. However, the long-term trend is consistent. Murders declined from almost
25,000 in 1991 to 16,000 in 2004 and under 13,000 by 2010.

Id. at 86-87 (citations omitted).
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penalty for decades. The handful of counties that engage in death
sentencing do respond to murder rates, but they sentence more people
to death if they experience more murders with white victims. A form
~of “muscle memory” dominates death sentencing: counties that
sentence people to death are far more likely to keep doing so. The flip
side is that once counties stop death sentencing, they are also likely to
remain free of death sentences. These deepening trends, as fewer
counties impose death sentences, seem likely to stay fixed in place.?%¢

Professor Garrett concluded:

There were never many death sentences per murder, and today there
are fewer than three death sentences per thousand murders. Given that
there are now over 15,000 murders a year and only a few death
sentences a year, any relationship between murders and death
sentences is not very clear. While murders have declined modestly
since 2000 (by about 10 percent), annual death sentences have fallen
by 90 percent since their peak in the 1990s.%7

In the body of this Article, the extreme rarity of death sentences
currently in Georgia, North Carolina, Pennsylvania, South Carolina, and
Virginia is summarized.*® This Appendix provides additional
jurisdiction-specific snapshots, covering the operation of the statutes in
the seven states that recently abolished capital punishment, the eight
states where death sentencing has been rare in absolute terms, and ten
additional states where studies focused on other issues have offered
relevant data.?®

‘ II. STATES THAT HAVE RECENTLY ABOLISHED CAPITAL PUNISHMENT

- New York. Even statewide tracking of capital cases is rare because

few of the death-penalty jurisdictions have established agencies that are -

funded to discover this information and have statutory authority to
obtain it. New York State was an exception. The legislation that enacted
the death penalty in New York in 1995 also created a Capital Defender
Office (“CDO”) with a mandate to ensure that capitally charged
defendants received effective representation.?’ Prosecutors were
required to notify the CDO whenever anyone was arrested for first-

266. Id. at 11-12; see also id. at 149 (discussing “muscle memory,” a term coined by Professor
Lee Kovarsky, to describe prosecutorial inertia in continuing to seek death sentences).

267. Id. at 88.

268. See supra Part V.A-E.

269. See infra App. 1 Parts II-III.

270. Act of Mar. 7, 1995, ch. 1, 1995 N.Y. Laws 16-17, 20.
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degree murder.?’’ Such defendants were then eligible for capitally
qualified counsel (either staff attorneys from the CDO or private
attorneys who had received specialized training through the CDO)
unless and until the prosecution advised the court on the record that
death had been precluded as a potential punishment.?”?

New York’s post-Furman experiment with a death penalty system
began on September 1, 1995, and effectively ended on June 24, 2004,
when the state’s highest court found the statute unconstitutional.””
While the statute was operational, 877 defendants were charged with
potential death-eligible offenses, entitling them to capitally qualified
counsel.?’* The statute imposed a deadline of 120 days after arraignment
in the trial court for prosecutors to decide whether they would actually
seek to impose the death penalty in the individual case.’” Over ninety
percent of the cases were decapitalized (i.e., prosecutors elected to seek
life without parole, rather than the death penalty, as the maximum
punishment), and only fifty-eight went forward as death penalty
prosecutions.’”® Many of those cases were still resolved by negotiated
disposition, including two that were resolved after conviction in the trial
court.?”” Only seven death sentences were imposed, and all of them were

271. N.Y.JUD.LAW § 35-b(6)(a) (McKinney 2002).

272, Id. § 35-5(1)-(2), (7).

273. People v. LaValle, 817 N.E.2d 341, 344, 357-58, 367 (N.Y. 2004) (finding that jury
instruction which informed jurors that the court would impose a parole-cligible sentence in the
event of jury nonunanimity in the penalty phase were coercive). The court’s decision left the
remainder of the statute intact and would have permitted the legislature to correct the statutory
infirmity. Id. at 367. Instead, the state assembly held five public hearings conducted by its standing
committee on Codes, Judiciary, and Correction from December 15, 2004, through February 11,
2005. See JOSEPH LENTOL ET AL., ST. COMM. ON CODES, JUDICIARY, & CORR., THE DEATH
PENALTY IN NEW YORK 4 (2005), http://www.nyassembly.gov/comm/Codes/20050403/deathpenalt
y.pdf. The committee took no steps toward correcting the statutory infirmity, and the death penalty
was no longer operational.

274, Email from Kevin M. Doyle, former Capital Defender, to Russell Stetler (Oct. 17, 2012,
5:37 PM) (on file with author) (reporting data maintained by the New York State Capital Defender
Office (“CDO Capital Case Tracking Database”)).

275. N.Y.CRIM. PROC. LAW § 250.40(2) (McKinney 2014).

276. E-mail from Doyle to Stetler, supra, note 274.

277. The two cases that were resolved after first-degree murder convictions in the trial court
were in Kings County. See People v. Page, 785 N.Y.S.2d 113, 113-14 (App. Div. 2d 2004); People
v. Bonton, 775 N.Y.S.2d 901, 901 (App. Div. 2d 2004). The Jermaine Page plea was reported by
Joseph P. Fried, Brooklyn Killer Takes Deal for Life in Prison, N.Y. TIMES, Oct. 29, 1988, at B8.
Jerry Bonton’s plea was reported by Mike Claffey, Killer Chooses Life Over Death in Plea
Agreement, N.Y. DAILY NEWS (Apr. 12,2000, 12:00 AM), http /Iwww.nydailynews.com/archives/b
oroughs/killer-chooses-life-death-plea-agreement-article-1.870752.
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ultimately overturned.?’® By any calculus, the vast majority of cases did
not end in death sentences.

Connecticut. Professor John J. Donohue III, a lawyer and economist
at Stanford, published a comprehensive review of “the application of the
death penalty in Connecticut from 1973 until 2007.”?”° He found that out
of 4686 murders in the sample period, there were 205 “death-eligible
cases that resulted in a homicide conviction,” of which 141 were charged
with a capital felony.?®® Of the 141 capitally charged cases, 49
defendants were “allowed to plead guilty to a non-capital offense. Of the
remaining 92, 66 were convicted of a capital felony and 26 were
acquitted” of capital felony charges.?®! Of the 66 defendants convicted of
capital felony charges, 28 proceeded “to a death penalty sentencing
hearing, resulting in 9 sustained death sentences, and one execution.”?82

Delaware. The state of Delaware had a relatively high death-
sentencing rate in relation to the number of murders.?®® However, the
most comprehensive study found a total of 49 death sentences resulting
from 138 total trials and resentencings, including defendants who had
more than 1 trial or sentencing.?

Hllinois. From mid-1977, when the modern death penalty statute
took effect, to December 31, 2001, Illinois sentenced 289 people to
death.?® A 1989 study of death sentencing in Illinois found that the
death penalty was infrequently imposed; in the three and a half years
ending in December 1980, only one percent of homicides resulted in a

278. Six death sentences were overturned by the New York Court of Appeals. See People v.
Taylor, 878 N.E.2d 969, 984 (N.Y. 2007); People v. Shulman, 843 N.E.2d 125, 140 (N.Y. 2005);
People v. LaValle, 817 N.E.2d 341, 346, 368 (N.Y. 2004); People v. Mateo, 811 N.E.2d 1053, 1083
(N.Y. 2004); People v. Cahill, 809 N.E.2d 561, 567 (N.Y. 2003); People v. Harris, 779 N.E.2d 705,
711, 729 (N.Y. 2002). The case of the remaining death-sentenced prisoner, Nicholson McCoy, was
resolved following the LaValle decision. See Robert Gearty & Bill Hutchinson, Sentenced to Life,
Killer Yawns!, N.Y. DAILY NEWS, Sept. 10, 2004; William Glaberson, Across New York, a Death
Penalty Stuck in Limbo, N.Y. TIMES, Aug. 21, 2004, at Al, BS.

279. JoHN J. DONOHUE III, CAPITAL PUNISHMENT IN CONNECTICUT, 1973-2007: A
COMPREHENSIVE EVALUATION FROM 4600 MURDERS TO ONE EXECUTION 1, 464 (2014),
https://works.bepress.com/john_donohue/137.

280. Id atl.

281. Id

282. Id

283. See John Blume et al., Explaining Death Row’s Population and Racial Composition, 1
J. EMPIRICAL LEGAL STUD. 165, 172 (2004); Sheri Lynn Johnson et al.,, The Delaware Death
Penalty: An Empirical Study, 97 Towa L. REV. 1925, 1942 fig. 2 (2012). Johnson and her
colleagues note that prior studies had revealed that “in relation to the number of murders, Delaware
has the third-highest death sentencing rate in the United States.” Johnson et al., supra, at 1928.

284. E-mail from John H. Blume to Russell Stetler (Oct. 29, 2012, 4:30 PM) (on file with
author).

285. Glenn L. Pierce & Michael L. Radelet, Race, Religion, and Death Sentencing in lllinois,
1988-1997, 81 OR. L. REV. 39, 40 (2002) (citation omitted).
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death sentence for the perpetrator.?®® A later study reached the same
conclusion.?®” From January 1, 1988, through December 31, 1997, 5310
sentences were imposed for first-degree murder, but only 115 were
death sentences.?®® '

Maryland. In a study funded by the state of Maryland, the late
criminologist Raymond Paternoster and his colleagues identified 1311
cases eligible for the death penalty (out of nearly 6000 first and second-
degree murder cases) from 1978 to 1999, with death sentences imposed
in seventy-six cases.?’

New Jersey. The death penalty was reinstated in New Jersey in
19822 In January 2007, the New Jersey Death Penalty Study
Commission published a report recommending “that the death penalty in
New Jersey be abolished and replaced with life imprisonment . .. ."?!
The Commission found that only a small percentage of defendants were
sentenced to death.?®? From 1982 through 2005, there were 455 “death-
eligible defendants (cases in which the evidence supported the elements
of a capital prosecution). Of those, 228 were tried capitally and 60 death
sentences were imposed.”?”

New Mexico. A study in New Mexico identified 211 death penalty
cases filed from July 1, 1979 through December 31, 2007, of
which 203 had been resolved.?* “Nine cases . . . were dismissed before
trial . . . [a]lmost half (47.8 percent)” were resolved with “a plea bargain
that precluded a death sentence, while 46.9% of the cases went to trial.
Roughly one quarter of the resolved cases proceeded to a penalty phase,”
and juries returned fifteen death sentences (7.11% of the 211 cases).**®

286. SAMUEL R. GROSS & ROBERT MAURO, DEATH AND DISCRIMINATION: RACIAL
DISPARITIES IN CAPITAL SENTENCING 43 (1989).

287. Pierce & Radelet, supra note 285, at 46-47.

288. Id at50.

289. Raymond Paternoster et al., Justice by Geography and Race: The Administration of the
Death Penalty in Maryland, 1978-1999, 4 MARGINS 1, 15, 19-20 (2004).

290. N.J. DEATH PENALTY STUDY COMM’N REPORT, supra note 262, at 6.

291. Id at2,687.

292. Id. at24.

293. Id

294. Marcia J. Wilson, The Application of the Death Penalty in New Mexico, July 1979
through December 2007: An Empirical Analysis, 38 N.M. L. REVv. 255, 266 (2008).

295. Id. at 266.
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III.  JURISDICTIONS THAT HAVE RETAINED CAPITAL PUNISHMENT

Thirty-one state statutes plus the federal and military criminal codes
retain capital punishment,?® but the majority of death-eligible cases
have avoided death sentences in these jurisdictions as well. Twelve of
these jurisdictions had ten or fewer prisoners under sentence of death as
of July 1, 2017, and Nebraska had only eleven prisoners on death row.?*’
Statistical analysis is largely futile because of the minute size of some of
the datasets for eight of these twelve retentionist jurisdictions: Kansas,
Montana, Nebraska, New Hampshire, South Dakota, Utah, Washington,
and Wyoming.?®® However, the numbers are so low in absolute terms
that no further analysis is required to establish rare use. For the
remaining twenty-three jurisdictions that retain the death penalty, studies
from over half of them confirm how infrequently death sentences have
been imposed.?*

Federal. The Committee on Defender Services of the Judicial
Conference of the United States created a Subcommittee on Federal
Death Penalty Cases, chaired by the Honorable James R. Spencer.*® The
subcommittee’s initial report was issued in May 1998 and its
recommendations were adopted by the Judicial Conference of the United
States on September 15, 1998.3! An update released in September 2010
provided data on federal capital defendants, 1989-2009.3% The update
noted that the data employed “should be viewed as a good estimate,”
rather than a precise count, but also that the numbers are conservative in

296. Facts about the Death  Penalty, ~DEATH PENALTY INFO. CIR,
https://deathpenaltyinfo.org/documents/FactSheet.pdf (last updated Feb. 2, 2018).

297. DEBORAH FINS, DEATH ROW U.S.A.: A QUARTERLY REPORT BY THE CRIMINAL JUSTICE
PROJECT OF THE NAACP LEGAL DEFENSE AND EDUCATION FUND, INC. 38-39 (2017),
http://www.naacpldf.org/files/case_issue/DRUSASummer2017.pdf. As of July 1, 2017, the eleven
jurisdictions with ten or fewer prisoners under sentence of death were: Colorado, 3; Idaho, 8,
Kansas, 10; Montana, 2; New Hampshire, 1; New Mexico, 2; South Dakota, 3; Utah, 9; Virginia, 5;
Washington, 8; Wyoming, 1; U.S. military, 5. Id. at 48, 52, 54, 64. Nebraska had eleven prisoners
on death row. /d. at 38.

298. Id at 38-39.

299. No published studies could be found for ten states: Alabama, Arkansas, Florida,
Louisiana, Mississippi, Nevada, Ohio, Oklahoma, Tennessee, or Texas.

300. SPENCER REPORT, supra note 115, at Introduction.

301. Id

302. JON B. GOULD & LISA GREENMAN, REPORT TO THE COMMITTEE ON DEFENDER SERVICES,
JuDICIAL CONFERENCE OF THE UNITED STATES: UPDATE ON THE COST AND QUALITY OF DEFENSE
REPRESENTATION IN FEDERAL DEATH PENALTY CASEs PT. ILA (Sept. 2010),
http://www.uscourts.gov/Federal Courts/AppointmentOfCounsel/Publications/UpdateFederalDeathP
enaltyCases.aspx.
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the sense that they count only death-eligible cases that were actually or
likely to be filed in federal court:

In this report, the term “death-eligible” refers to a case that is expected
to be or already has been filed in federal court and in which at least one
count of the indictment alleges or is expected to allege an offense for
which the death penalty is a possible punishment. It is essential to note
that such federal death-eligible cases do not constitute the entire
universe of “potential” federal death penalty prosecutions. Rather,
these death-eligible federal cases are themselves the result of a
selection process. As a jurisdictional matter, most federal death penalty
cases could be prosecuted in either federal court or state court. Federal
authorities, often in consultation with state law enforcement agencies,
determine whether and where to bring the prosecution, a decision that
may turn on any one of a number of factors. This research has found
no source from which the number of all such potential federal death
penalty cases can readily be ascertained.>®

The update identified 2975 <‘“death-eligible” federal capital
defendants from 1989 through 2009,** and found that the Attorney
General authorized 463 of those cases to proceed capitally.’®® “By the
end of 2009, 262 authorized defendants had been tried,” and sixty-eight
of those who proceeded to trial were sentenced to death.3® Thus, three
quarters of the defendants in authorized cases avoided the death penalty
at trial. 3’ Others avoided the death penalty through plea bargains.*® A
scant two percent of the “death-eligible” federal defendants received the
death penalty 3%

Military. The majority of death-eligible cases under the military
capital punishment system have also avoided death sentences. A study
by Professors Catherine M. Grosso, the late David C. Baldus, and
George Woodworth found that 104 death-eligible cases were prosecuted
from 1984 through 2005, “result[ing] in the imposition of fifteen
death sentences.”!?

303. Id at4 &n.6.

304. Id at 5 fig. 1 (“Death-Eligible” Federal Capital Defendants, 1989-2009, by Calendar Year
of Indictment”).

305. Id. at 8 fig. 2 (“U.S. Department of Justice Capital Authorizations, 1989-2009, by Year of
Authorization”).

306. Id. at 8, 10 (footnote omitted).

307. Id at121tbl. 1.

308. Id. atix.

309. Seeid. at5 fig. 1, 10.

310. Catherine M. Grosso et al., The Impact of Civilian Aggravating Factors on the Military
Death Penalty (1984-2005): Another Chapter in the Resistance of the Armed Forces to the
Civilianization of Military Justice, 43 U. MICH. J.L. REFORM 569, 570 (2010) (footnote omitted).
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Arizona. Tn 2000, the Attorney General of Arizona formed the
Capital Case Commission “to study key issues and make
recommendations to try to ensure that the death penalty process in
Arizona is just, timely and fair,” and in December 2002 the Commission
released its report.3!' From 1974 through July 1, 2000, there were 228
defendants sentenced to death.>'?> The most death sentences in a year was
sixteen, in 19823 The fewest was four, in 1985 and 1995.* In
producing the report, researchers gathered data on first-degree murder
indictments from 1995-1999.3"% Of the 971 individuals indicted during
the five-year period, the prosecuting agency filed a notice of intention to
seek the death penalty 381 times (39.2%).2'¢ Over half, 195 (51.2%),
proceeded to trial, and 143 (73%) of those trials resulted in a
conviction.?!” “One-fifth of the death-noticed defendants who are
convicted of first-degree murder at trial [were] sentenced to death (29 of
143 or 20.3%). . . . [T]wo additional defendants were sentenced to death
after pleading guilty to first-degree murder.”'®

California. Funding cuts have prevented any agency from
continuing to track all of the death penalty cases in California, but in the
early post-Furman years, the Office of the State Public Defender did
track all cases in order to make reliable forecasts of its own appellate
caseload.?"® Cases were tracked from the introduction of the new death
penalty statute in 1977 through December 31, 1989.>° Over ninety
percent of potential capital cases avoided the death penalty: 3425 cases
were filed, but only 319 death sentences were imposed statewide

311. OFFICE OF THE ATT’Y GEN., CAPITAL CASE COMM’N, FINAL REPORT 1 (2002),
hitps://www.azag.gov/sites/default/files/sites/all/docs/Criminal/ccc/Capital%20Case%20Commissio
n%20-%20Final%20Report.pdf.

312. Id at10,25.

313. PEG BORTNER & ANDY HALL, CTR. FOR URB. INQUIRY, SUMMARY OF DEATH SENTENCES
PROCESS: DATE SET I RESEARCH REPORT TO ARIZONA CAPITAL CASE COMMISSION 1 (2001),
https://www.azag.gov/sites/default/files/sites/all/docs/Criminal/ccc/Attachment%20B%20-
%20Data%20Set%201pdf. )

314. Id.

315. PEG BORTNER & ANDY HALL, CTR. FOR URB. INQUIRY, ARIZONA FIRST-DEGREE
MURDER CASES SUMMARY OF 1996-1995 INDICTMENTS: DATA SET II RESEARCH REPORT TO
ARIZONA CAPITAL CASE COMMISSION, at V (2002), https://www.azag.gov/sites/default/files/sites/al
/docs/Criminal/ccc/Data%208et%2011%20Report%20June%202002.pdf.

316. Id

317. Id

318. Id

319. See CALIFORNIA APPELLATE PROJECT: INVESTIGATING HABEAS CORPUS CLAINMS (1994)
(providing county breakdown of death penalty cases based on data compiled by the Office of the
State Public Defender) (on file with author and the Hofstra Law Review).

320. Id.
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(9.3%).32! In Los Angeles, 1711 cases were filed, with only ninety-nine
death sentences imposed (5.7%).3%?

Colorado. A study of death sentencing from 1980 through 1999 in
Colorado identified 110 defendants against whom the death penalty was
sought.3?* “[Thirty-seven of the 110 cases went to a penalty phase,
but...the sentencing authority (judge or jury)” imposed death
sentences on only thirteen of the defendants (11.8%).>** An empirical
study of every murder conviction in Colorado, from 1999 through 2010,
found that approximately ninety percent of Colorado murders could have
been eligible for the death penalty, but prosecutors sought the death
penalty in only three percent.>® The death penalty was pursued all the
way through sentencing in only one percent of the cases, and it was
obtained in only 0.6% of the cases.’?® There are currently only three
prisoners under sentence of death in Colorado.’”” All three were
prosecuted in Arapahoe County, two were co-defendants, and all three
attended the same high school .32

Georgia. A study by reporters for the Atlanta Journal Constitution
examined 2328 total murder convictions in Georgia from 1995 to
2004,% including 1315 cases eligible for the death penalty.?*
Prosecutors sought the death penalty in roughly one-fourth of these cases
(344).33! Most were then resolved by plea agreements, but 127 went to
trial and fifty-seven defendants received death sentences (including eight
whose cases were overturned and who were not resentenced to death).?*2
Thus, death sentences imposed represented 44.8% of the cases that went

321. Id

322. Id. The number of penalty trials statewide was 675; the number in Los Angeles was 220.
Id.

323. Stephanie Hindson et al., Race, Gender, Region and Death Sentencing in Colorado,
1980-1999, 77 CoLO. L. REV. 549, 566-67 (2006).

324. Id at 573 (footnote omitted).

325. Justin Marceau et al., Death Eligibility in Colorado: Many Are Called, Few Are Chosen,
84 Univ. CoLo. L. REV. 1069, 1097, 1109, 1111 (2013).

326. Id at1111-12.

327. FINS, supra note 297, at 38.

328. See Personal Stories Grip Lawmakers on Death Penalty, DENVER POST (Mar.
17, 2013, 6:43 AM), http://www.denverpost.com/2013/03/17/personal-stories-grip-lawmakers-on-
death-penalty (explaining that Nathan Dunlap, Robert Ray, and Sir Mario Owens all attended
Overland High School in Aurora, a Denver suburb).

329. Bill Rankin et al., 4 Matter of Life and Death: Death Still Arbitrary, ATLANTA J. CONST.
(Sept. 23, 2007, 12:00 AM), https://www.myajc.com/news/state--regional/from-2007-matter-life-
and-death-death-still-arbitrary/uQMik03eSLJ7VII4wvUZnN.

330. Id.

331. Id.

332, Id
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to trial (57 of 127), 16.5% of the cases where prosecutors sought death
(57 of 344), and 4.3% of the death-eligible cases (57 of 1315).3*

Idaho. A study for the Idaho legislature reviewed the cases of 251
defendants who were charged with first-degree murder from 1998 to
2013.33 “[P]rosecutors sought the death penalty for forty-two defendants
(17%).”3%% Prosecutors later withdrew the notice of intent to seek death
for thirteen defendants.?*® Nineteen of the remaining thirty-three
defendants proceeded to trial.**’ Seventeen were found guilty, and six
received a death sentence.®*® Twenty-three defendants pleaded guilty (to
murder or a lesser included offense), and one additional death sentence
was imposed.>® Thus, from 1998 to 2013, ninty-seven percent of
defendants charged with first-degree murder received a sentence other
than death.34 '

Indiana. Based on an analysis of 4617 murders and non-negligent
homicides during the years 1990 through 2000, the Indiana Public
Defender Council could not determine “how many of these homicides
were eligible for a death penalty request, meaning that one or more of
the 16 aggravating circumstances could be alleged and the defendant
was 18 or older,” but concluded, “[p]rosecuting attorneys actually
requested the death penalty in 153 of these homicides, 48 of
the cases proceeded to a capital trial, and 25 actually resulted in
death sentences.”**!

Kentucky. A study of all murder indictments in Kentucky, between
December 22, 1976 (the effective date of the capital statute) and October
1, 1986, identified 864 cases resulting in murder convictions.**?
Prosecutors had pursued capital punishment at some point in 557 cases,
but only 104 went to trial in front of death-qualified juries, with thirty-
five death sentences imposed.>**

333. W : :

334. OFF. OF PERFORMANCE EVALUATIONS, FINANCIAL COSTS OF THE DEATH PENALTY 10
(2014), https://deathpenaltyinfo.org/documents/IDCost.pdf. “One case filed in November 1997 was
included in the count because the county prosecutor submitted a notice of intent to seek the death
penalty and the defendant received the death penalty in 1999.” Id. at 11.

335, Id at10.

336. Id at10n.l.

337. Id atllex.2.

338, Id.

339.

340. Id. at10. :

341. Death Penalty Facts, IND. DEATH PENALTY COUNCIL, https://www.in.gov/ipdc/files/
Facts%20about%20the%20death%20penalty.pdf (last updated July 20, 2012).

342. Thomas Keil & Gennaro Vito, Race and the Death Penalty in Kentucky Murder Trials:
An Analysis of Post-Gregg Outcomes, 7 JUST. Q. 190, 194 (1990).

343, Seeid. at 197.

Published by Scholarship @ Hofstra Law, 2018

63



Hofstra Law Review, Vol. 46, Iss. 4 [2018], Art. 5

1224 HOFSTRA LAW REVIEW [Vol. 46:1161

Missouri. The Missouri Department of Corrections published
sentencing data for first-degree murder cases from Fiscal Year 1990
through Fiscal Year 2006, showing eighty-seven death sentences
imposed compared to 714 sentences of life without parole (i.e., 10.9% of
cases ending in death sentences).**

Nebraska. The late Professor David Baldus and his colleagues
analyzed 185 death-eligible cases in Nebraska from 1973 to 1999.34
They found that death was waived by the State in over half the cases (96
of 185).3% Of the remaining eighty-nine (48%) which proceeded to a
penalty trial, only twenty-nine resulted in death sentences (about a third
of the cases that proceeded to trial, or about sixteen percent of all the
death-eligible cases).’*’

North Carolina. The North Carolina Office of Indigent Defense
Services analyzed all potentially capital cases with warrant dates from
July 1, 2001 through April 22, 2008.34® “Over 83% ended in a conviction
of second degree murder or less. ... Over 12% ended in a voluntary
dismissal, no true bill, or no probable cause finding. . . . 45% ended in a
conviction of less than second-degree murder.’*® For “proceeded capital
cases” (where the prosecution pursued the death penalty at some point),
“60% ended in a conviction of second degree murder or less. .. .22%
ended in a conviction of /ess than second degree murder. . . [and only]
3% ended in a death verdict.”*>°

Pennsylvania. A study in 2016 by the Reading Eagle newspaper
noted that “[n]o state agency tracks all of the commonwealth’s death
sentences.”*! The newspaper developed a database from online court
records, State Supreme Court rulings, and media reports.>? Its
conclusion was that “[flewer than 2 percent of Pennsylvania’s roughly
25,000 homicides the past four decades have resulted in a death

344. Mo. DEP'T OF CORR., A PROFILE OF THE INSTITUTIONAL AND SUPERVISED OFFENDER
POPULATION ON JUNE 30, 2006, at 47 (rev. 2007) (“Capital Punishment: Awaiting Execution,
Executions and Sentences for Murder 1st Degree FY1990-FY2006”).

345. David C. Baldus et al., Arbitrariness and Discrimination in the Administration of the
Death Penalty: A Legal and Empirical Analysis of the Nebraska Experience (1973-1999), 81 NEB.
L. REV. 486, 545 fig. 1 (2002).

346. Id.

347. Id

348. N.C. OFFICE OF INDIGENT DEF. SERVS., FY07 CAPITAL TRIAL CASE STUDY, at II (2008),
https://web.archive.org/web/20090321002052/http://www.ncids.org/Reports%20&%20Data/Latest
%?20Releases/FY07CapitalStudyFinal.pdf (data included cases disposed of by April 22, 2008).

349. Id

350. Id.

351. Nicole C. Brambila, Executing Justice: The Discretionary Nature of the Death Penalty in
Pennsylvania, READING EAGLE (June 20, 2016, 12:01 AM), http://www.readingeagle.com/news/
article/executing-justice-the-discretionary-nature-of-the-death-penalty-in-pennsylvania.

352, Id
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sentence. ... 60 percent of those sentences came from four
counties . . .. [a]nd almost two dozen counties have not sentenced
anyone to death.”3% :

South Carolina. Professor John H. Blume and colleagues reviewed
cases litigated prior to the opening of the Capital Trial Division of the
South Carolina Commission on Indigent Defense in 2008.3* “Using
court files, contemporary news accounts, and other publicly available
information” to profile 151 homicides in Charleston County between
2002 and 2007, these researchers found “115—fully 76%—involved
facts that would support the existence of at least one statutory
aggravating circumstance sufficient to render them eligible” for the
death penalty, but only five (4.3%) were actually prosecuted as death
penalty cases—with one resultant death sentence.’> They found similar
results in Richland County: 117 death-eligible cases out of 152
potentially eligible cases—and “only 4—a mere 3.4% of the death-
eligible cases—were actually prosecuted as a capital case.””* The
researchers also found that the State sought death sentences in 226 cases
statewide from 1995 to 2007.37 They looked closely at 124 cases from
the counties that produce the greatest number of death sentences and
found that there were death verdicts in only nine of the 124 cases.>

Tennessee. A survey of first-degree murder cases from July 1,
1977, when Tennessee’s current capital sentencing scheme went into
effect, and June 30, 2017, identified 2514 defendants who were
convicted of first-degree murder.®® The statute requires the state
supreme court to conduct a comparative proportionality review in every
capital case. The state supreme court promulgated Rule 12 in 1978
requiring trial judges to complete and file reports in every case involving

353. Id. A recent study indicated that following post-conviction reversals, ninety-seven percent
of Pennsylvania cases received a disposition sentencing the defendant to life or less. See Robert
Brett Dunham, Pennsylvania Capital Post-Conviction Reversals and Subsequent Dispositions,
DEATH PENALTY INFO. CTR. (Apr. 23, 2018), https://deathpenaltyinfo.org/files/pdf/
Pennsylvania_Subsequent%20Dispositions_2018_04-23.pdf.

354. John H. Blume, Sheri L. Johnson, Emily C. Paavola, & Keir M. Weyble, When Lightning
Strikes Back: South Carolina’s Return to the Unconstitutional, Standardless Capital Sentencing
Regime of the Pre-Furman Era, 4 CHARLESTON L. REV. 479, 499 (2010).

355. Id at499 & n.87.

356. Id. at 499-500; E-mail from Emily C. Paavola, Researcher, to Russell Stetler (Oct 18,
2012, 6:59 AM) (on file with author).

357. Blume et al., supra note 354, at 531; E-mail from Paavola to Stetler, supra note 356.

358. Blume et al., supra note 354, at 531-32; E-mail from Paavola to Stetler, supra note 356.

359. See Bradley A. MacLean & H. E. Miller, Jr., Tennessee’s Death Penalty Lottery, 13
TENN. J.L. & POL’Y 85, 88-89 (2018). Co-author Miller conducted the survey (which appears as an
appendix to the article) in order to study arbitrariness in Tennessee’s capital sentencing system. Id.
at 89.
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first-degree murder convictions.*® The survey found 1348 adult first-
degree murder cases in which Rule 12 reports were filed, and another
1166 cases in which the trial courts failed to file Rule 12 reports, for a
total of 2514 cases.’®' The authors noted that there were undoubtedly
additional first-degree murder cases for which no Rule 12 reports were
filed but which they were unable to identify.*$? However, according to
the authors, “[t]o the extent there are additional first degree murder cases
that were not found, statistics including those cases would more strongly
support the infrequency of death sentences . . . .”*** Only 192 defendants
received death sentences in the forty-year period surveyed.*®* The
authors conclude, “Among those 192 defendants, only 86 death
sentences have been sustained [by appellate courts] as of June 30, 2017,
while the death sentences imposed on 106 defendants have been vacated
or reversed. Accordingly, over the span of the past 40 years only
approximately 3.4% of convicted first degree murderers have
received sustained death sentences—and most of those cases are still
under review.”%

IV. SUMMARY

Forty jurisdictions (thirty-eight states, plus the federal and military
jurisdictions) have had capital statutes in the post-Furman era’% In
seven of them, the death penalty has been so rare in absolute terms that
there are no statistical studies available.?®” This Article discussed five
states where death sentences have become vanishingly rare.’®® This
Appendix has summarized studies from the seven states that recently
abolished capital punishment and from nine additional states, plus the
federal and military jurisdictions.3®® No studies have been identified for
the remaining ten states, but the thirty jurisdictions for which published
analyses and data are available (or death sentences are few in absolute
terms) indicate how rare death sentences have been in a majority of

360. Id at118.

361. Id at130.

362. Id

363. Id at131n.120.

364. Id at132.

365. Id

366. See supra App. 1 Part I11.
367. See supra App. | Part III.
368. SeesupraPartV..

369. See supra App. 1 Part II.
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jurisdictions.’” The jurisdictions discussed in this Article and Appendix
1 are summarized in Table 1.3”' The death-sentencing rates in the

remaining ten jurisdictions are summarized in Table

2 372

Table 1: Jurisdictions discussed either in this Article or Appendix 1.7

Few death sentences Death sentences States that have abolished Jurisdictional .
] No published
in absolute numbers now vanishingly the death penalty “snapshots” )
L L . studies located
(no statistical rare (see supra, (summarized in summarized o
) . ) at this time
analyses) Part IV) Appendix 1) in Appendix 1
Kansas Georgia* Connecticut Federal Alabama
Montana North Carolina* Delaware Military Arkansas
New Hampshire Pennsylvania* Illinois Arizona Florida
South Dakota South Carolina* Maryland California Louisiana
Utah Virginia New Jersey Colorado Mississippi
Washington New Mexico Georgia* Nevada
Wyoming New York Idaho Ohio
Indiana Oklahoma
Kentucky Oregon
Missouri Texas
Nebraska

North Carolina*

Pennsylvania*

South Carolina*

Tennessee

370. See supra App. 1 Part IIL
371. Seeinfra App. 1, Tbl. 1.
372. Seeinfra App. 1, Tbl. 2.

373. Asterisk (*) designates states discussed as now ‘“vanishingly rare” in Article and
historically rare in Appendix 1.
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Table 2: Death-sentencing rates for jurisdictions not discussed in

this Article or Appendix 1.3
State Death Sentencing Rate Death Sentences Murders
(per 100 murders) 1977-2013 1977-2013
Alabama 3.090 456 14,756
Arkansas 1.624 118 7265
Florida 2.256 939 41,617
Louisiana 0.721 162 22,471
Mississippi 1.685 174 10,326
Nevada 0.027 149 5487
Ohio 1.512 333 22,026
Oklahoma 3.552 309 8700
Oregon (1978-2013) 1.891 75 3966
Texas 1.484 958 64,573

374. Blume & Vann, supra note 165, at 216 fig. 7. These twelve states have rates within the wide
(but low) overall range calculated by Blume & Vann, from 0.002 (Colorado) to 3.914 (Delaware)
death sentences per 100 murders. /d.
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APPENDIX 2: CHILD VICTIM CASES WHERE

JURY REJECTED DEATH PENALTY

This table summarizes more than seventy cases identified over a thirty-
eight-year period from 1979 to 2017 from federal, military, and state
courts in twenty-six different states.

Year of L +
Name State Type verdict Description Source
Home invasion & murder of .

. Cos State v. Adkins,
Adkins, Mo. | State 1993 ex-wife’s 5 y/o and 8 y/o 867 S.W.2d 262
Marcus children who were shot in the (Mo. Ct. App. 1993)

head at point-blank range - &L APP-

_ Murder of 8 y/o & 6 y/o http://valleycentral.com
Aguirre, /news/local/alton-man-

. Tex. State 2011 stepsons & 3 y/o son e .
Roberto Rojas . gets-life-in-prison-for-
& mother-in-law :
familys-murder
http://www.nytimes.co
e m/2003/05/24/nyregion
Alvare.z ? NY. State 2003 Murder of 28 y/o glrlﬁlend /jury-deadlock-spares-
Dennis and her two children : s
life-of-man-guilty-in-3-
murders.html
Murder by strangulation of 2 http://www.star-
Armandariz, infant sons; sent photo of telegram.com/
Gabriel Tex. State 2015 youngest son's hanged body to | news/local/crime/article
estranged wife 13853561.html
Baskerville wfﬁiﬁtﬁ?,fiféiqiﬁg’in;/o State v. Baskerville,
- i Mo. State 1979 . . 616 S.w.2d 839
Ricky son, who was attempting to hide (Mo. 1981)
under a table )
http://www.tuscaloosan
Murder of his 3 children by ews.com/news/200412
Bui, Quang Ala. State 2004 slitting throats with 18/man-convicted-of-
butcher knife slaying-children-taken-
off-death-row
Burrell Kidnapping, robbery & murder Burrell v. State,
Chiisto ﬂer Ga. State 1991 of 17 y/o high school girl by 376 S.E.2d 184
P strangulation and shooting (Ga. 1989)

t All hyperlinks were accessed by the author on Nov. 1, 2017 and subsequently by the Hofstra Law
Review on Aug. 23, 2018, except for cases from 2018 whose links were accessed on the date the

online report appeared.
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Name State Type Year of Description Source’
verdict
https://books.google.co
m/books?id=jV3cDAA
AQBAJ&pg=PA64&d
g=William+Burst+suff
ocate+Lawson&hl=en
Burst, Mo State 1996 Mléﬁ:h(tfrw“?tﬁa:v:; gel;i;fl; ° | &se=X&ved=0ahUKE
William ' molested and suffocated wjDnbHInp7 WAV
WmMKH{foIDCQQ6A
ELljAA#v=onepage&q
=William%20Burst%2
Osuffocate%20Lawson
&f=false
State v. Carson,
264 P.3d 54
Carson, Murder of 3-month-old son (Idaho 2011);
Ora Ray Idaho State 2006 by beating http://archive.sltrib.com
farticle.php?id=381818
5&itype=NGPSID
. Murder of 17 y/o girl who was http.//v&'/ww.washmgton
Cisneros, Va State 2005 lured to a rural area where she times.com/
Ismael Juarez : & unborn child were killed news/2005/jun/14/2005
0614-103201-7782r
https://www.reviewjour
Rape murder of 10 y/o girl nal.com/crime/courts/ju
Clay, Brian Nev. State 2017 P yog ry-spares-life-of-las-
and her mother .
vegas-man-who-killed-
girl-mother
Murder of 6-week-old infant
goleman, Nev. State 2014 who had fractured skull and https:'//\_vww.ksl.coml?s
ayshaun . 1d=29336907
burns on his body
https://lasvegassun.com
Colon, Marc Murder of 3 y/o girl who was /news/2008/oct/08/coup
Anthony Nev. State 2008 battered to death le-guilty-first-degree-
murder-childs-death
http://dfw.cbslocal.com
Crawford Murder of girlfriend's /2013/08/1 5/arlington-
Austin ? Tex. State 2013 10-month-old daughter by man-murdered-baby-
beating her in the head when-she-wouldnt-
stop-crying
. Murder of two defendant’s Davidson v. State,
D*L‘:g;‘e’“’ Ind. State 1986 2 infants on 558 N.E.2d 1077
two separate occasions (Ind. 1990)
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https://www.islandpack
. . et.com/news/local/com
Poe | se | swe | o | Mol 7 mn
¥ beaufort-news/article
33536763.html
Home invasion where 8 y/o girl | http://www.cjonline.co
Davis, was kidnapped, my/article/
Billy Frank | 2% State 2015 | oped repeatedly, choked, and | 20150213/NEWS/3021
stuffed in closet where she died 39675
Davis, Tony Second degree murder of http://newsok.com/artic
Lynn Okla. | State 1985 25-month-old stepson 16/2126250
Murder of 5-month-old son who . .
Edens, Gary | Okla. | State 1997 | was beaten and flung into wall | -PiP+/newsok.com/artic
; 1e/2566382
causing head trauma
Rape & murder by stabbing of }11:;1;(/1/‘% a::]}/ll'ff% r_n/rglzgrrf
Felts, William Ga. State 2016 13 y/o girl & murder of her 14 Lep
. man-who-killed-two-
y/o male cousin
atlanta-teens-0
Murder of 3 y/o boy by
N : State v. Fleer,
Fleer, Mo. State 1991 | drowning, and murder of 15 y/o 851 S.W.2d 582
Eugene babysitter by strangulation and (Mo. Ct. App. 1993)
drowning - A APP-
. . . https://www.highbeam.
G:;:? Cal, State 2005 Murder ‘s’;};‘;;ic;“ld‘e“ by com/doc/1P2-
g 10985104 .html
. . http://articles.latimes.co
Garcia, Cal. State 2000 Sodomy & beating death of | 707 /0c1/25/local/me
Ramon infant daughter .
-briefs25.2
http://www.mercuryne
Garcia-Torres, . . ws.com/2017/06/05/
Antolin Cal. State 2017 Kidnap & murder of 15 y/o girl sierra-lamar-penalty-
verdict
) https://www.cbsnews.c
Murder of 9 y/o granddaughter om/news/woman-gets-
Garr}?:iaiJr(:yce Ala. State 2015 by forcing her to life-sentence-in-
run until she died granddaughters-
running-death
https://www.nbcdfw.co
. m/news/local/Corpus-
davan, | rex | state 2015 | Murderof6yloand2 yogirls |- Chisti-Man-Gets-Life-
rendo rive-oy g in-Prison-for-Killing-2-
Girls-294495691.html
Murder of 17 y/o girl who was htp ://vxww.washmgton
Grande, Va State 2005 lured to a rural area where she times.com/
Oscar Antonio : v news/2005/jun/14/2005

& unbom child were killed

0614-103201-7782r

Published by Scholarship @ Hofstra Law, 2018

71



Hofstra Law Review, Vol. 46, Iss. 4 [2018], Art. 5

1232 HOFSTRA LAW REVIEW [Vol. 46:1161
State v. Greene,
No. COA09-1327,
GTffs‘;e’ N.C. State 2007 M“’gﬁ;gfeiyifl °af§01: ylo 2010 N.C. App. LEXIS
1771 (N.C. Ct. App.
Sept. 7,2010)
Hall, shol(\)/:i\;rd:;gfaitler)rll/ otzgnn:)u};der State v. Hall,
Janet State N.C. State 2007 of 16 yg/o dau ghterpby beating 653 S.E.2d 200
Bell and shooting (N.C. Ct. App. 2007)
http://www.oscn.net/do
. P ckets (search for Case
Hamilion, | okla. | state 1997 e S acouer | Number CF-1995-2193
in Oklahoma County
District Court)
Murder of 23-month-old son https://www.wsoctv.co
Hampton, caused by brain injury from m/news/local/man-
Andre NC. State 2013 multiple blunt force sentenced-life-prison-
trauma injuries sons-death/334348222
http://cncpunishment.c
om/forums/showthread.
Murder of cousin, who was shot php?9333-Comelius-
Harper & his cousin's pregnant Harper-Sentenced-to-
Comelix’Js Tex. State 2014 girlfriend, who was repeatedly Life-in-2010-TX-
stabbed killing her Slaying-of-Leiah-
8.5 month-old unborn child Jackson-Yancy-
Daniels-and-Unborn-
Baby-Daniels
http://www.gwinnettdai
lypost.com/
Murder of young mother & her archive/
Harris 2 y/o daughter who were hgrﬁs.-sent'enced-to-
Wesle;/ Ga. State 2005 gunned down, their bodies were life-in-prison-for-
stuffed in the trunk of car, and double-murder/
car set on fire article_ede491da-7e2c-
5476-8576-
c0f3d899fa23.html
Murder of mother and 14 y/o State v. Hartley,
gartley, N.C. State 2011 half-brother by stabbing; anal 710 S.E.2d 385
enneth rape & strangulation murder of (N.C. Ct. App. 2011)
9 y/o half-sister - ML APP-
http:/articles.latimes.co
Hatcher. . m/1985-03-
Charlie, Mo. State 1984 Rape and murder of 12 y/o girl 17/news/mn-
35311_1_wrongful-
convictions/8
. https:/law.justia.com/c
Henderson, Trip l? murder of father, mother, astgs)/califori]ia/coun-of-
.. Cal. State 1982 & child, plus unborn fetus at 30
Philip Wayne ‘weeks gestation appeal/3d/
& 225/1129.html
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http://www.houmatoda
Murder of 9 y/o daughter y.com/news/20090619/
Herbert, Amy La. State 2009 & 7 y/o son by stabbing killer-mom-sentenced-
to-two-life-terms
Hogshooter, Murder of 6 people including http://newsok.com/artic
Russell Okla. State 2016 2 unborn babies le/5504721
https://www.cnn.com/2
015/08/26/us/james-
holmes-aurora-
massacre-
. . sentencing/index.html;
. Multiple murd.er 1.n Aurora htp:// thedenvere
olmes, theater shooting; one of
Colo. State 2015 1R hannel.com/news/
James 12 deceased victims .
was 6 y/o child movie-theater-
shooting/james-holmes-
verdict-life-in-prison-
for-aurora-colorado-
theater-gunman-jury-
rejects-death-penalty
http://www.washington
. post.com/wp-
Lo, Md. State 1996 inclu?ﬁr:e'eg;;‘rli’i“‘i‘:ger; won | dyncontentarticles200
g quadripiegic © y 9/12/31/AR200912310
2446.html
https://www ktbs.com/n
ews/samuel-jordan-
. sentenced-to-life-in-
JS(;rriitl La. State 2012 Murder thi;:;'l;:.)llﬂi;ho died of prison/
J article_b1ff58cd-¢129-
5b41-b70e-
d0616e48{374.html
Robbery and murder of man,
o, & 810 TS | S . e,
& Ark. Fed. 1999 placing pastic bag 310 F.3d 579
Chevie heads, weighing them down (8th Cir. 2002)
with rocks, and throwing them '
into bayou
Home Invasion murder of man, | http://www.newschann
King, his pregnant wife & their 14 y/o | el10.com/story/112689
Levi Tex. State 2009 son; family's 10 y/o daughter 78/levi-king-sentenced-
survived to-life-in-prison
. http://www.whsv.com/
é‘lag,l b’d Va. State 2005 .h;If;lir;ieé‘:}{ ;t:ing?ﬁatl&nb(;{) news/headlines/
uor : girliriend’s 16-monti-0ic baby 3212786.html
http://www.demopolisti
Landrum, |\ State 2005 Murder of 3 y/o daughterand | o0 o11/2005/03/08/1a
Michael her grandmother .
ndrums-life-spared
. http://www.kplctv.com/
Langley, Murder and sexual abuse of story/11655399/ricky-
Ricky La. State 2009 neighbor’s child langley-sentenced-to-
life-in-prison
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State v. Lingle,
140 S.W.3d 178
Lingle, Harold | Mo. State 2002 | Murderof pregnants motherand | r0 "4 0 "5 004),
three children : .
https://semissourian.co
m/story/58989.html
http://www.lasvegasno
Lozano, Nev. State 2003 Murder of 9 y/o girl in drive-by w_.com/news/las-vegas-
Pascual shooting jury-spares-pascual-
lozanos-life/81382751
https://www justice.gov
Home invasion, kidnapping & /opa/pr/new-mexico-
. murder of 16 y/o boy b man-receive-life-
Lujan, Larry NM. Fed. 2011 repeated stabbing% Y prison-sentence-after-
almost severing his head conviction-kidnapping-
charge-related-death
http://www.seattletimes
McEnroe Murdf:r of six members ot: .com/seattle-news/with-
Joseph ? Wash. State 2015 ex-girlfriend's family, including death-on-table-
5 y/o & 3 y/o children meenroe-jurys-
friendships-crumble
http://www.chron.com/
. neighbor-
McKinney, T S l;ldgrder /th}?Sb?rfld’ \qnfe, an;:l hood/article/Townewes
Steve Charles ex. tate 2003 their 5 y/o child; amily s 4ylo t-murder-convict-gets-
daughter survived life- A
ife-sentence
9762855.php
https://www.nhregister.
Mills, Conn State 2004 Murder of defendant’s aunt and | com/news/article/Mills-
Jonathan ’ her two children escapes-death-penalty-
11672826 php
https://www.mysananto
. . nio.com/news/local_ne
JMornson,. Tex. State 2012 Shooting murder of 2 women & ws/article/Jury-rejects-
ames Davis one unbom child
death-sentence-
3972452.php
Nettles Nettles v. State,
Harol d, Ind. State 1989 Murder of mother and 5 y/o 565 N.E.2d 1064
(Ind. 1991)
. . State v. Nettles
Nettles, X Shooting murder of 15 y/o girl ’
Malk Mo. State 1999 e her unbor ohild — 10 S.W.3d 521

(Mo. Ct. App. 1999)
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https://www.nytimes.co
m/1995/05/03/us/terror-

oklahoma-children-
tender-memories-day-
. Oklahoma bombing victims care-center-are-all-that-
Nichols, Terry | Colo. Fed. 1998 included 15 children remain.html; see also
http://www.washington
post.com/wp-srv/
national/longterm/
oklahoma/nichols.htm
United States v.
Nichols, 132 F.Supp.2d
931 (D. Colo. 2001);
Bombing murders included 19 htp:// see ilggnews o
Nichols, Terry | Okla. State 2004 children and one fetus m/id/5184483/ns/us ne
(Non-unanimous) . =
ws-crime_and_courts/
t/judge-dismisses-
deadlocked-nichols-
jury/#.WbgQmghSy72
. https://caselaw.findlaw.
DeI:euti,-ius Ga. State 2000 Murdeg olt)‘;agii,l/o child com/ga-supreme-
: . y beatmg court/1219694.html
http://www.washington
. . post.com/wp-
permy, M. State 1996 inclT::i‘i’rlf murder for hirs, o | dyn/contentarticle/200
8 quacrip’egic S ¥ 9/12/31/AR200912310
2446.htmi
http://www.koco.com/a
rticle/denny-phillips-
. russell-hogshooter-
Phillips, 1 oua | State 2016 _ Murder of 6 people sentenced-to-life-
Denny including 2 unborn babies . .
without-parole-in-
cathouse-murders/
4311049
Murder of 16 y/o boy who was http:// -gillettenew
Proffit scheduled to testify against srecord.com/news/
> Wyo. State 2006 . article_056d1d23-a287-
Kent Alan Sr. defendant in a 5£0c-9c04-
sexual assault trial 57£39fe2054 himl
Murder of infant stepson by http://articles.orlandose
beating, after prior manslaugh- ntinel.com/1992-09-
Rogers, Irvin Fla. State 1992 ter conviction of manslaughter 15/news/
for death of 17-month-old 9209150319_1_marqui
stepdaughter se-sentence-stepson
Roper. Kidnapping, robbery & murder Burrell v. State,
Rob epr‘:\’V Ga. State 1991 of 17 y/o high school girl by 376 S.E.2d 184

strangulation and shooting

(Ga. 1989)
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http://www.fox13news.
Murder of woman and her ne;;ﬁ:;_‘::ﬁﬁ%}ie i
Ross, Lester Fla. State 2015 infant child by feeding 3 ld-daugh
rat poison -year-old-daughter-
her-mother-sentenced-
to-life
Murder of ex-girlfriend's 8 y/o State v. Rush,
Rush, Harry Mo. State 1994 and 6 y/o daughters with ice 872 S.w.2d 127
pick, knives and boards (Mo. Ct. App. 1994)
Rutan, http://newsok.com/
Katherine Okla. State 2007 Murder of 6 y/o son article/3115062
Execution style murders of a 2 https://www.newspaper
Santiago, Jose NY. State 2000 y/o girl and 14 y/o girl in their s.com/newspage/13712
home in front of their mother 6870
http://crimefeed.com/2
Scott, Michael Yoghurt Shop murders. 016/05/crime-history-
Tames Tex. State 1999 Murdered 4 women, the-austin-yogurt-shop-
aged 17,17, 15 and 13 yogurt-shop
murders
https://www.stltoday.co
m/news/illinois-
investigates-jason-
Smith, Jason L. State 2008 Killed 4, including infant S?:_h'
fense/article_cb616¢71-
65e4-55¢3-9022-
243127cbb821.html
http://www.thestate.co
Smith, Susan | S.C. | State 1995 Murder of 1a-month-old &3 | news/local/crime/arti
y/o sons by crowning cle13900058 html
Sojka v. Ryan,
No. CV-13-1449-
. ) PHX-DGC (ESW),
Sojka, Alan Ariz. State 2008 Murder of 5 y/o son 2015 WL 5853953
(D. Ariz. Aug. 25,
2015)
Attempted rape & murder by http://www.wral.com/
Steppe, Joshua N.C. State 2011 beating of 10-month-old news/local/
stepdaughter story/10125021
https://web.archive.org/
Murder of mother, stepfather, web/20141018105513/
Thomas, brother, and sister who were http://www.sealynews.c
Maron Tex. State 2013 shot to death & niece who was om/news/article_ec7d8
decapitated c9e-¢983-11e2-b4ds-
001a4bcf887a.html
Utley v. State,
Utley, James | Ind. State 1989 Murder 05::‘223’1:‘ old and 589 N.E.2d 232
(Ind. 1991)
http://www.pe.com/201
Valdez, Murder of 11 y/o boy 1/01/20/riverside-
Martin Leyva Cal. State 201 by shooting county-jurors-reject-
death-penalty
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Williams,
Naeem

Haw.

Fed.

2015

Murder of 5 y/o child by
beating her to death

https://www.nbcnews.c
om/news/us-news/jury-
deadlocks-rejects-
death-naeem-williams-
childs-murder-n143021

Wilson,
Charles

Ga.

Mil.

2017

Murder of 8-months-pregnant
fiancée & unborn daughter

http://www.robins.af.m
il/News/Article-
Display/Article/
1101423/robins-
airman-sentenced-to-
life-without-parole-in-
murder-trial

Yates, Andrea

Tex.

State

2002

Murder of 5 children by
drowning them in the bathtub

https://www.voanews.c
om/a/a-13-a-2002-03-
16-3-andrea-66481602/
552276.html

Yellowbear,
Andrew

Wyo.

State

2006

Child abuse murder of
22-month-old daughter

http:/trib.com/news/to
p_story/defiant-
yellowbear-gets-life-
sentence/article
_c0b44749-6b13-5¢37-
bad7-9b62013
5cb08.html
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APPENDIX 3: LAW ENFORCEMENT VICTIM CASES WHERE
JURY REJECTED DEATH PENALTY

This table summarizes more than forty cases over a thirty-six-year
period from 1982 to 2018 from federal and state courts in nineteen
different states.

Year of
o 1
Name State Type Verdict Description Sentence Source
Shot one officer -
Adams, in the head, LIFE https://law.justia.com/cases/
Alex Tex. State 2002 killing him (Gury) texas/fourteenth-court-of-
g fum, . appeals/2004/80149 html
wounded another
Walked up to £ se And
fficer’ f x parte erson,
Anderson, | | Sate 1gg7 | Shicerscarafier | LWOP 457 So. 2d 435
Josephus stealing traveler’s (jury) Ala. Crim. App. 1984
checks from a (Ala. Crim. App. )
bank, shot him 3
times, killing him
. State v. Bittner,
l;:",‘:; Ohio | State 1984 | ﬁf;z‘r’:e:nfc‘”;e . I?J,VXO)P 359 N.W.2d 121
' R4 (S.D. 1984)
Shot officer who
ﬁrowr;i Va. State 2016 . was next to a LWOP ?ttps:/{;xrévr.con;?Ol 6/08/03
usse disabled car on (jury) russell-brown-life-sentence
the side of a
highway
Killed one https://macon.com/
nglsrcl)‘le;,er Ga. State 2017 officer, Ii]WO)P news/local/crime/articlel 56
P shot another ury 182949.html

t All hyperlinks were accessed by the author on Nov. 1, 2017 and subsequently by the Hofstra Law
Review on Aug. 23, 2018, except for cases from 2018 whose links were accessed on the date the
online report appeared.

1239
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1240 HOFSTRA LAW REVIEW
Name State Type Year of Description Sentence Source’
P Verdict P
Campbell, Shot officer LWOP State v. Campbell,
. La. State 1995 . . 683 So. 2d 1302
Nadaedrick execution style (jury) La. App. 3d Cir. 1996)
during a traffic (La. App. 1r.
stop
https://theadvocate.com/
Murdered prison new_orleans/news/communi
gg{)‘:y’ La. State 2013 guard along with IEJVXO)P ties/east_jefferson/article_7
Tty 4 co-D's. . b384032-¢226-56d8-b777-
Collectively, 7a1b52a79190.htmi
the "Angola 5"
Shot two officers http://articles.chicagotribune
Chavez, to death who LWOP .com/
Roman i State 1994 came to his house (ury) 1991-05-09/news/
’ to arrest him 9102110125_1_police-
: officers-death-penalty-
roman-chavez
. http://articles.latimes.com/
Shot two officers,
Chinh, Cal. | State 1988 ot two ofheers, | - LWOP 1988-05-27/news/mn-
Sang Nam killing one, Gury) 4383 1 lifo-t
during jewelry 1 _fie-term
store robbery
. . http://wnep.com/2017/07/10
Con-Ui, Pa. Fed. 2017 Inmate killed LWOP /con-ui-to-get-life-sentence-
Jesse BOP officer .
in-murder-of-officer
Cope, L St sl Shot officer to LWOP http://710keel.c.(:1m/§hri}sltoph
Christopher & ate death; 14 shots (ury) er-cope-avml s-deat
fired, at officer penalty
and store clerk
3 conspired to http://www.sun-
Delancy, ambush cops, LWOP sentinel.com/
Andre Fla. State 2018 killing 1 & (jury) local/broward/fl-sb-
wounding another tephford-death-penalty-
verdict-20180716-story.html
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Name State Type Year of Description Sentence Source’
P Verdict P
Murdered prison https://theadvocate.com/
guard along with LWOP baton_rouge/news/
Edge, Barry La. State 2013 4 cq—D 5. Gury) article 69619b49-447d-
Collectively the =
"Angola 5" 5884-8280-
& 1bb41832d600.html
Shot officer who LWOP http://startribune.com/fitch-
Fitch, Brian S.D. State 2015 pulled him over Gury) sentenced-to-life-without-
to death o parole-in-officer-s-
slaying/290781621
3 conspired to http://www.sun-
Forbes, ambush cops, LwWOP sentinel.com/
Bernard Fla. State 2018 killing 1 & (jury) local/broward/fl-sb-
wounding another tephford-death-penalty-
verdict-20180716-story.html
LIFE +
Shot two officers | S0 Ye4rs http://www.
. (jury re- .
Green. Wil- who were serving duced arkansasonline.com/
S Ark. State 1996 a search warrant . news/2017/jul/21/Ir-officer-
lie Leon . capital Sy
at his house, wounded-man-id-d-in-
killing one murder to shooting
first de-
gree
murder)
D went to soon-
to-be-divorced
wife's home,
killed her; then .
. . > State v. Hamilton,
S;‘;Eg:g“w La. | State 1998 rf;giﬁ;fg L(]V:r(y)f 747 So.2d 164
deputy and (La. App. 3d Cir. 1999)
wounded another
who followed him
on a high-speed
chase
Shot one officer
to death, http://www.onlineathens.co
I;::;)i’ Ga. State 2015 wounded another, [('JWO)P m/article/20150724/
and killed e NEWS/307249921
a civilian
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Name State Type Year.of Description Sentence Source’
Verdict
An officer
himself, Hudson
shot two unarmed
officers who
walked in on him http://kyma.dgt.me/21-
. 2x LIFE .
Hudson, . stealing from the years-since-two-local-law-
Ariz. State 1997 . +40
Jack evidence room; enforcement-officers-were-
shot one 3 times years murdered-by-deputy
and then reloaded
his magazine and
fired again.
A third officer
escaped
Beat his wife
Husband, until she was LWOP https://caselaw.findlaw.com/
Roland . 2009 | bioody, thenshot | (ury) ms-court-of:
Miss. State i . appeals/1311143 . html
both responding
officers to death
3 conspired to http://www.sun-
Ingraham, ambush cops, LWOP sentinel.com/local/
Eloyn Fla. State 2018 killing 1 & Gjury) broward/fl-sb-tephford-
wounding another death-penalty-verdict-
20180716-story.html
Committed armed
Jarrett, robbery, shot LWOP https://caselaw.findlaw.com/
Albert Ark. State 1998 officer to death (jury) ar-supreme-
who was looking court/1164684.html
for him at his
girlfriend’s house
Shot to death one
Kafaru, . officer, attempted LWOP http://blog cleveland.com/m
Lamidi Ohio State 2008 murder on second (ury) et-' .
officer, as they ro/2008/10/tamidi_kafaru_s
P entenced to_lif. html
pursued him - -
Karam, I;lslev‘ji ;“a‘;fftc;; Lwop | httpsi/caselaw.findlaw.com/
Phillip La. State 2001 responding Gury) la-court-of-
officer; wounded appeal/1228142 html
another officer
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Name State Type Year of Description Sentence Source'
Verdict
Marshall, Killed two police Marshall v. State,
Sanford | - | State 1993 officers during | Y™ | 621 N.E.2d 308 (Ind. 1993)
robbery
Shot responding .
officer to death https.//wwwt.gf;/entral.com/s
Mattinez, . while trying 0 | wop | pews/local/phoenix/2016/05
Ariz. State 2015 evade police who . . . .
Danny . (jury) /06/phoenix-police-travis-
were pursuing . )
him as he wa murphy-killer-life-term-
> e was 2010-murder/84028370
driving
erratically
Murdered officer
who was
. . https://caselaw.findlaw.com/
Iéw a):l’ N.C. State 1998 app r:’;zl;zga tl;lerrn, ]zJWO)P nc-court-of-
wame Just ury. appeals/1256340.html
killing another
man outside a
crack house
McDou- . ) S
gald, Ber- NC. State 1992 Kllled ofﬁcer at LWOP https.//law.Ju§t1a.conVcases/
nice Hugh his home, in front (jury) north-carolina/supreme-
of his own family court/1994/28a93-0.htmi
Hunted down an https://wwwm/s.::;;zl-etlmes.co
Monfort, officer and his LWOP .
Christoph Wash. State 2015 artner. killin (Gury) news/crime/monfort-
stopher P , ATng . sentenced-to-life-in-prison-
one and injuring o .
for-killing-seattle-police-
the other
officer
Gang member,
shot officer to as .
Moore, death during LWOP http://articles.latimes.com/
. Cal. State 1990 . . 1990-11-10/local/me-
Kirkton drive-by, also (ury) 3782_1_police-officer
charged with 2 -
counts of
attempted murder
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Name State Type Year of Description Sentence Source’
p Verdict p
. . http://www.foxnews.com/st
Killed judge, .
Nichols, deputy, LWOP ory/2008/12/13/judge
B Ga. State 2008 ourt rter Gury) sentences-atlanta-
ryan cf 4 rc;po t, ury. courthouse-shooter-brian-
ederal agen nichols-to-life-without-
parole.html
Noble, Shot officer who |y wop | pps://law justia.com/cases/
Cal. State 1981 was arresting his . o
James friend’s brother (jury) california/court-of-
Leroy end's br appeal/3d/126/1011.html
Owen, Shot (_)fﬁcer Who LWOP Owen v. State,
Ala. State 1982 was giving him a .
Donald traffic citation (jury) 418 So.2d 214
Lewis (Ala. Crim. App. 1982)
Sh(:: trvr;/otionfﬁ(t:ers https://www.nytimes.com/
Parker, atiempting to LWOP | 1998/10/25/nyregion/buffal
N.Y. State 1998 question him, . . .
Jonathan Lo (jury) o-jury-rejects-a-death-
killing one and
. sentence.html
wounding the
other
Shot to death two
officers who
chased a man
Pric (Price) wl;o had LWOP Price v. State,
nee, Ind. State 2002 | causeda . 765 N.E.2d 1245
Kerrie disturbance at an (jury) (Ind. 2002)
apartment ’
complex at which
they were
working off-duty
security
. Killed officer http://www.sfgate.com/baya
lf;::’d Cal. State 1990 who was chasing IEJWO)P rea/article/East-Palo-Alto-
him through a um. to-name-park-after-slain-
park officer-2815447.php
Quintero Mexican national https://www.chron.com/new
’ shot officer while LWOP s/houston-
Juan Tex. State 2008 . . .
Leandro . handcuffed in the (jury) texas/article/Jurors-
back seat of sentence-HPD-officer-s-
officer’s car killer-to-life-1536586.php
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Name State Type Year of Description Sentence Source!
Verdict
Carjacked airport .
‘Sadowski, ofjﬁcer, ofﬁ?er LWOP https://www.ocreglster.c%om/
. Cal. State 2010 . . 2010/01/15/man-gets-life-
William was killed when Gury) for-officers-decapitation
he tried to catch
up to the car
Scott Shot officer 3x https://www.sfgate.com/bay
’ during a traffic LWOP area/article/Man-Who-
Raymond Cal. State 1999 . . .
Lamond stop, then again (jury) Killed-Officer-Spared-
while standing Death-Sentence-b-By-
over him 2923063 .php
Shot officer in the (j]::yv?::;-
Shipp face after officer ommen- http://blog.al.com/breaking/
¢ Ala. State 2010 responded to . 2010/03/shipp_asks_for_for
Kenneth . . . dation .
accident in which and giveness_dur.html
Shipp was .
suspected of DUI judge)
http://www jacksonville.co
s m/news/
Strl‘:’eling’ Ga. State 2009 | Killed former DA LOVZS)P crime/2010-09-04/
story/killer-sentenced-life-
without-parole-georgia-
judges-death
Shot officer who Lo
Sullinger, responded to LWOP https://lawjustia.com/
Dwight Ark. State 1992 Sullinger’s Gury) cases/arkansas/supreme-
court/1992/cr92-573-1.html
request to come
to his house
White https://www.upi.com/
supremacist; LWOP Archives/1986/03/03/Neo-
Tate, David Mo. State 1985 shot one Gury) Nazi-David-Tate-who-is-

officer to death,
injured another at
traffic stop

serving-a-life-
prison/2514510210000
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Name State Type Year of Description Sentence Source!
M Verdict P
Shot officer twice
who was . .
. https://apps.ark.org/inmate_i
Throyver, Ark. State 2016 execut}ng warrant LWOP nfo/search.php?dcnum=093
Eric at his house; (jury)
) 952
took officer's gun
and escaped in
officer’s car
. https://www.eastbaytimes
Vﬁi%‘;z’ Cal. State 2006 dlﬁ‘igei‘ﬁf’f LO.WO;’ .com/2008/11/29/shooting-
€ i . death-of-dublin-deputy-
changed-lives-forever
http://www.western
Wong, S.hOt ofﬁc'er LwoP carolinian.com/
N.C. State 2010 3 times during a . .
Edwardo (jury) news/view.php/417479/Won
traffic stop P
g-sentenced-to-life-in-
Blanton-trial-
https://www.ajc.com/news/
Woodard, Shot 2 officers LWOP woodard-gets-life-for-
William Ga. State 2012 to death Gury) killing-two-dekalb-
officers/nAJmF5KTv
NCNpSUTam851J
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APPENDIX 4: MULTIPLE VICTIM CASES WHERE
JURY REJECTED DEATH PENALTY

This table summarizes more than eighty cases over a thirty-five-year
period from 1982 to 2018 from federal and state courts in twenty-three
different states, plus the Commonwealth of Puerto Rico and the District

of Columbia.
Name State Type Year of Description Sentence Source’
. P verdict P
http://valleycentr
Aguirre, Mur/((l’e;tgffoz'l/so ;‘ 6 al.com/news/loca
Roberto Texas State 2011 y P LWOP 1/alton-man-gets-
: 3 yloson & e .
Rojas . life-in-prison-for-
mother-in-law .
familys-murder
http://www.nytim
Murder of 28 y/o es.com/2003/05/2
women and her two 4/nyregion/jury-
";‘)lvare.z’ N.Y. State 2002 children in their LWOP deadlock-spares-
ennis apartment .
. life-of-man-
(Non-unanimous S
jury) guilty-in-3-
Jury. murders.html
United States v.
. Four drug-related Bass,
Bass, John Mich. Fed. 2006 murder victims LwWOP 460 F.3d 830
(6th Cir. 2006)
United States v.
Beckford, Six drug-related Beckford,
Dean Va. Fed. 2000 m fders LWOP 968 F. Supp.
Anthony “ 1080 (E.D. Va.
1997)
Shot and killed
off-duty police People v. Bell,
Bell, officer and owner of 181 Misc.2d 186
George N.Y. State 1999 check cashing store Lwop (N.Y. Sup. Ct.
in attempted 1999)
robbery :
epreny " http://murderpedi
Buono, Cal. State 1983 Hillside Strangler, LWOP | a.org/male.B/b/bu
Angelo 9 victims
ono-angelo.htm
. Burkett v. State,
Burkett, Tex. State 2003 Murdored 3; also Life 172 S.W.3d 250
1anappe (Tex. App. 2005)

T All hyperlinks were accessed by the author on Nov. 1, 2017 and subsequently by the Hofstra Law
Review on Aug. 23, 2018, except for cases from 2018 whose links were accessed on the date the

online report appeared.
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https://www.gree
nsbo-
ro.com/news/man
-gets-life-
sentence-for-two-
}C{agle, N.C. State 2016 Murc.iered 3; also LWOP seagrove-
andy kidnapped mur-
ders/article_1109
7510-6¢70-5b4b-
a346-
511a0e4afea6.ht
ml
https://www.wral.
com/texas-man-
gets-life-
Car}ri)pbell, N.C. State 2017 Murdered 2 LWOP sentence-for-
ric . i
robbing-killing-
granville-
couple/16945478
"La Tombola
Massacre" in which http://www.upi.c
eight people were om/Top_News/W
Candelario killed; (kfendant orld-News/
Santana, PR. Fed. 2013 previously Lwop | 2013/03/25Mo-
Alexis conv1ct<?d of killing death-penalty-
or ordering others to for-PR-mass-
kill 13 others he killer/UPI-
viewed as threats or 14261364256284
disloyal
Members of MS-13 hitp://www.
washingtonpost.
who murdered
Cisneros pregnant 17 y/o com/wp-dyn/
Ismael > Va. Fed. 2005 who became LWOP ' content/
informant 1311/1:11162/(2)8(5)3/60164/0
(Co-D with Grande) 1451 himl
https://www.revie
wjournal.
Rape murder of com/crime/courts
Clay, Brian Nev. State 2017 10 y/o girl and her LWOP /jury-spares-life-
mother of-las-vegas-
man-who-killed-
girl-mother
Cooper. https://wral.com/
Samuef N.C. State 2010 Murdered 5 LWOP new/local/
story/7453332
Involved in the
terrorist bombing at
American
Daoud, 'embassies that hitp://www.editio
Mohamed NY. Fed. 2001 killed 224 people, Lwop | Mmemn.com2001/
Rashed 1nclgd1ng LAW/10/ 19/emb
12 Americans, and assy.bombings
injured more than
5000 (Co-D with
Khamis Mohamed)
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Davidson v.
Davidson, Murdered 2 of her State,
Latine Ind. State own children 120yrs | 55 N.E2d 1077
(Ind. 1990)
https://www.merc
urynews.com/
2011/02/03/san-
Duong, Murdered 3; plus 4 jose-gang-leader-
Anh The Cal. Fed. 2011 prior murders Lwor sentenced-to-life-
in-prison-for-
murders-
racketeering
Ealy, https://www.high
Samuel Va. Fed. 2002 Shotgun murder LWOP | beam.com/doc/1P
Stephan ot family o 2-9866199.html
14 drug-related
) murders, including United States v.
Edelin, 14 y/o, and Edelin, 134 F.
Tommy DC. Fed. 2004 attempting to have Lwop Supp. 2d 59
another dozen (D.D.C. 2001)
people killed
. State v. French
prench, NC. State 1994 Murdered 4 in LWOP 467 SE2d412
(N.C. 1996)
https://gazette.co
m/news/no-death-
penalty-for-
double-killer-
G Alleged stalker galloway-jury-
alloway, de-
Colo. State 2018 murdered two LWOP :
Glen Law back-to-back el
des/article_32d4c
3dc-7eca-11e8-
93b7-
9b905eebf163.ht
ml
Nurse murdered United States v.
Gilbert, four patients and Gilbert,
Kristin Mass. Fed. 2001 attempted to murder Lwor 92 F. Supp. 2d1
three others (D. Mass. 2000)
http://www.nytim
Raped, sodomized es.com/1998/12/1
Gordon and murdered two 9/n¥regi0n/queen
James ’ NY. State 1998 women, and LWOP s-jury-spares-
attempted to murder convicted-killer-
two others from-death-
penalty.html
Members of MS-13 htltlp.//www‘
who murdered Washingtonpost.
Grande. pregnant 17 y/o com/wp-dyn/
’ Va. Fed. 2005 LWOP content/article/
Oscar who became
informant (Co-D 2005/06/
with Cisneros) 14/AR200506140
1451.html
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http://www.
washingtonpost.
Gra 30 drug-related com/wp-dyn/
Kevir?,’L D.C. Fed. 2005 murders (Co-D with LWOP content/article/
" Rodney Moore) 2005/03/25/
AR20050325060
44.html
Murdc?r of Iraqi https://www.cbsn
family of 4,
Green, ' including children ews,corrl/new_s/so
Steven D’ale Ky. Fed. 2009 aged 6 and 14, and LWOP ldler-gets-s-llfg-
sentences-iragi-
rape murder of 14 deaths
y/o daughter
http://'www.wistv.
com/story/57738
- 04/life-sentence-
Hall, Keith N.C. State 2006 Murdered 4 Lwop | imposed-after-nc-
Lavoris jury-deadlocks-
on-
death?clienttype=
printable
Murder of mother
and 14 y/o half-
Hartley brother by stabbing; %tféesvﬁg?in;%,
> N.C. State 2011 anal rape & LWOP ol
Kenneth . (N.C. Ct. App.
strangulation 2011)
murder of 9 y/o
half-sister
. http://law.justia.c
Henderson, Tx-}ple:fmgrlder ff om/cases/californ
Philip Cal. State 1982 entire family, plus LWOP ia/court-of-
unborn fetus at 30
Wayne weeks old appeal/3d/
225/1129.html
https://www.new
Holden sobserver.com/
Na than, N.C. State 2017 Murdered 2 LWOP n;ws/logal/
crime/article
136232738 .html
http://www.cnn.c
om/2015/08/26/u
s/james-holmes-
aurora-massacre-
sentencing/
index.html,;
Multiple murder in http://www.
Holmes Au.rora theater thedenverchan
Tames ’ Colo. State 2015 shooting; one of 12 LWOP nel.com/news/
deceased victims movie-theater-
was a 6 y/o child shooting/james-
holmes-verdict-
life-in-prison-for-
aurora-colorado-
theater-gunman-
jury-rejects-
death-penalty
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. Holmes v. State
Hs‘t’iT:If Ind. State M“rd;:‘;’t‘s"h his 140 yrs 642 N.E.2d 970
: (Ind. 1994)
http://www.
Ordered triple washingtonpost.
Horn murder of com/wp-dyn/
Lawren,ce Md. State 1996 driplegic 8 v/ LWOP content/article/
quadriplegic 8 y/o
son, wife, and nurse 2009/12/31/
? ’ AR20091231024
46.html
Johnson, ) United States v.
Shaheem Va. Fed. 2000 Five drug-related LWOP Johnson,
& Rahim murders 219 F..3d 349
(4th Cir. 2000)
https://oig.
Jones, " 60 Six drug-related justice.gov/
Anthony Md. Fed. 1998 murders Lwor special/9908/
callsp51.htm
Jones v. State
aones, Ind. State atte’;"n‘;‘:z‘g fn’m 235 yrs 697 N.E.2d 57
(Ind. 1998)
United States v.
Kehoe, No. 4:97-
Kehoe, Murder of two C(lll)_ %?%;3-
Chevie Ark. Fed. 2008 adults and 8 y/o LWOP 2008US ]5i "
O’Brien child > st
LEXIS 115437
(E.D. Ark.
Aug. 28, 2008)
https://www.denv
erpost.com/2015/
. 08/27/dexter-
pewis, Colo. State 2015 Stabbed 5 to Lwop lewis-gets-life-
exter death in bar
sentence-for-
feros-bar-
massacre
. . State v. Lingle,
]ﬁ‘;%'le& Mo. State If‘ngte}?elr"ggli‘f;: 140 S.W.3d 178
: (Mo. App. 2004)
Dwight Ott,
Judge Will De-
cide Sentence for
Mack Because
Mack Jurors Were at
Derri i( N.J. State 1994 3 contract murders LWOP Odds, the Death
erTic
Penalty Was
Automatically
Ruled Out,
PHILA. INQUIRER,
Nov. 3, 1994
Mahone Mahone v. State,
Donal d’ Ind. State Murdered 2 100 yrs 541 N.E.2d 278
(Ind. 1989)
Marshall v. State
Narshall, Ind. State I‘g‘;f::igbﬁgs 130 yrs 621 N.E.2d 308

(Ind. 1993)
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Massey,
Lloyd

N.J. State Murdered 3

LWOP

State v. Massey,
N.J. Sup. App.
Div. (Aug. 13,

2007);
https://www.
pressofatlantic
city.com/news/pr
ess/atlantic_city/
atlantic-city-man-
s-triple-murder-
conviction-
upheld-lloyd-
mas-
sey/article_lba
9¢924-b603-11df-
bOec-001cc4cO
02¢0.html

Matthews,
Courtney

Murdered 4

Tenn. State at Taco Bell

LWOP

State v.
Matthews,
No. M2005-
00843-CCA-
R3-CD,
2008 WL
2662450 (Tenn.
Ct. Crim. App.
July 8, 2008)

McIntosh,
Dalkeith

Murdered his
girlfriend and her
daughter after
domestic incident

NY. State 1998

LWOP

http://www.nytim
es.com/1998/07/2
4/nyregion/killer-
of-2-women-
sentenced-to-life-
instead-of-
execution.html

Mcintyre,
Robert

Ind. State Murdered 2

LWOP

MclIntyre v. State,
717N.E.2d 114
(Ind. 1999)

Mc:
Reynolds,
Daryl

Murdered 2;

Ind. State attempted 3 more

270 yrs

McReynolds v.
State,
460 N.E.2d 960
(Ind. 1984)

Mills,
Jonathan

Murder of
defendant’s aunt
and her two
children

Conn. State 2004

https://www.nhre
gister.com/
news/article/
Mills-escapes-
death-penalty-
11672826.php

Minerd,
Joseph

Arson resulting in

death of pregnant

adult female, 3 y/o
and fetus

Pa. Fed. 2004

LWOP

http://old.post-
gazette.com/
neigh_south/2002
053 1minerdS.asp
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Involved in the
terrorist bombing at
American
bassies that http://www.editio
Mohamed om
? killed 224 people, n.cnn.com/2001/
Iéhh:‘;i‘; NY. Fed. 2001 including LWOP | 1 AW/10/19/emb
12 Americans, and assy.bombings
injured more than
5000 (Co-D with
Rashed Daoud)
http://www.
washingtonpost.
m/wp-
30 drug-related 0 ‘
Moore, D.C. Fed. 2005 | murders CoDwith | Lwop | dyn/contentarticl
Rodney L. Kevin Gray) e/
4 2005/03/25/
AR20050325060
44.html
http://www.
washingtonpost.
.. m/wp-
. 20th hijacker of the co .
Moussaoui, Va. Fed. 2006 September 11th Lwop | dyn/content/articl
Zacaraias attacks e/
2006/05/03/
AR20060503003
24.html
http://articles.lati
. . mes.com/1990-
Naddi, Cal. State | 2003 | Morderedwife, 4 LWOP | 09-18/localime-
Toufic other relatives .
521 1 family-
members
Nettles v. State,
Netiles Ind. State logg | Murder of mother 565 N.E.2d 1064
¥ (Ind. 1991)
. State v. Ng
BB Wash. State Murdered 13 in LWOP 713 P.2d 63
enjamin restauran (Wash. 1985)
http://www.foxne
ws.com/story/200
. . 8/12/13/judge-
Nichol Kll(lied judge, sentences-atlanta-
ichols, Ga. State 2008 eputy, LWOP courthouse-
Brian court reporter, shooter-brian-
federal agent nichols-to-life-
without-
parole.html
http://www.
Oklahoma City washingtonpost.
Nichols bombing that killed °°‘;’;¥§$W/ ‘
> Colo. Fed. 1998 168 people, LWOP
Terry Lynn inclu dinpg cﬁil dren al/longtem;/oklah
oma
(Change of Venue) stories/nichols
0107.htm
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http://www.nbcne
ws.com/id/51844

Oklahoma City 83/nsfus_news-
bombing that killed crime_and_courts
Nichols, Okla. State 2004 168. peopl.e, includ- LWOP {ﬂjufige-
Terry Lynn ing children. dismisses-
(Tried again in state deadlocked-
court) nichols-
jury/#.Wbg
QmqhSy72
o . . Roche v. State,
gg‘;fr}é Ind. State K‘“Z‘;fg‘ge';ﬁ”“y 80 yrs 596 N.E.2d 896
(Ind. 1992)
Conspiracy United States v.
involving 13 Northington,
Northing- murders, including No. 07-550-05,
ton. Steven Pa. Fed. 2014 a 2004 arson that LWOP 2014 WL
i kilied 6 people, 4 of 1786151
them children ages (E.D. Pa.
15,12,10 and 1 May 6, 2014)
http://wxxinews.o
Owens, NY. State 2000 Raped and strangled LWOP r.g/pos't/life-
John two women prison-instead-
death-penalty
http:/fwww.
washingtonpost.
Perry, Triple murder for com/wp-dyn/
Jason’ Md. State 1996 hire, including content/article/
quadriplegic 8 y/o 2009/12/31/
AR20091231024
46.html
Seven mob-relate.d United States v.
Pitera, contract murfi ers in i Pitera,
Thomas NY. Fed. 1993 which the victims LWOP ST.3d 624
were tortured and (2d Cir. 1993)
dismembered )
https://newsok.co
Postelle m/article/3.23799
David > Okla. State 2008 Murdered 4 LWOP _ 4/_plea-g1ves-
insight-into-05-
murders
Powell, Commonelth
H’{‘éizy Ky. State Murdered 5 827 S.W.2d 670
(Ky. 1991)
- Price v. State,
e, Ind. State Selfu‘gf;r;:afds 765 N.E2d 1245
(Ind. 2002)
https://www.
Puente, sacbee.com/
Dorothea Cal. State 1994 Murdered 3 n«lews/loc.al/
crime/article
183684921 html
State v.
R(]);:?;(w’ Conn. State Murdered 3 602{3\8.621):302’8 6
(Conn. 1992)
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http://www ktre.c
om/story/173112

. . 11/sentencing-
Kisriﬁ)zzr’ly Tex. State 2012 KJ(}}:%};:LI;S;]:Y LWOP for-saenz-begins-
with-light-shed-
on-domestic-
issues
Execution style .
Santiago murders of a 2 y/o ht;%zgmgjw
] ’ NY. State 2000 girl and 14 y/o girl LWOP ’ y
ose . . : newspage.
in their home in 137126870
front of their mother
Scott v. State,
Scott, Killed 4 girls in 227 S.W.3d 670
Michael Tex. State g Life N
James yogurt shop - (Tex. Crim. App.
2007)
Conspiracy alleging https://archives.
Shakir ) 9 killings in three fbi.gov/archives/
Jamal’ Tenn. Fed. 2009 states, shooting of LWOP memphis/press-
3 y/o, and torture of releases/2009/
two victims mel120709a.htm
https://www.stlto
day.com/news/illi
nois-investigates-
jason-smith-

Smith, Killed 4, de-

Tason 1 State 2008 including infant LWOP | fense/article_cb6
16¢71-65e4-
55¢3-9022-

a43127cbb821.ht
ml

http://articles.lati

Tholmer Murdered 4 elderly mes.com/1986-
Bran don’ Cal. State 1986 women; also raped LWOP 08-09/local/me-
and sodomized 2247 1 jury-life-

spare
https://www.wwa
ytv3.com/2011/0
. . 5/19/first-3-

T]*)‘;’I’:’nas’ N.C. State 2011 K‘“f:b‘;g““ng LWOP jurors-thomas-
Y Y case-deadlocked-
judge-gives-life-

sentence

. Utley v. State,

}frfg’s Ind. State Killed rt‘:l‘l’r“g‘f;r; Yo I 170 yrs 589 N.E.2d 232
(Ind. 1992)

. . . Valentin v. State,
Yatentin, Ind. State Killed 2n separate | 149 yrs | 567 N.E2d 792
y (Ind. 1991)
Vance, Vance v. State,
Michael Ind. State l\i’fl“r’g;fed 2 190 yrs 620 N.E.2d 687
Ty (Ind. 1993)

Published by Scholarship @ Hofstra Law, 2018




Hofstra Law Review, Vol. 46, Iss. 4 [2018], Art. 5

1256 HOFSTRA LAW REVIEW [Vol. 46:1161
Walter v. State,
. . . No. 06-04-00173
:Vte ap}:::;; Tex. State I;‘:Legizx’::lﬁ;gg Life (Tex. App. 6
Dist. Nov. 15,
2006)
State v. Whitton,
No. 99-KA-1953,
g;‘l‘fgtfaf‘s La. State Quadruple murder Life (():f?ﬁgu?:‘lg;p?ﬂl‘
Cir. Sept. 27,
2000
1 United States v.
vgllil;;;mgi’ NY. Fed. 2011 Execution style LWOP Williams,
Michael triple-murder 506 F..3d 151
(2d Cir. 2007)
Alien smuggling http://www.cbsne
Williams operat.ion vyhat led ws.com/news/sm
Tyrone ’ Tex. Fed. 2007 to 19 immigrants’ LWOP uggl@r-ge.ts-hfe-
death by for-immigrant-
dehydration deaths
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