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EXPERT WITNESS REPORTS IN FEDERAL CIVIL
LITIGATION: THE ROLE OF THE ATTORNEY IN

THE EXPERT WITNESS REPORT'S PREPARATION

Arthur F. Greenbaum*

Every day across America, civil litigators in federal court work
closely with experts to create required expert reports and hone expert
testimony. Yet they do so without clear guidance as to the limits, if any,
on their assistance. Despite an attempt in 2010 to clarify the rules in this
area with amendments to the Federal Rules of Civil Procedure, that
attempt has proven woefully inadequate. Today there is no consensus as
to the line between proper assistance and lawyer overreaching. There
are major areas of uncertainty over the means by which the degree of
lawyer involvement can be discovered. While there is substantial
agreement that lawyer assistance at times is so excessive that exclusion
of the expert's report is warranted, or at least that that involvement is
relevant to the weight to be afforded the expert's testimony, some courts
so limit the inquiry into the lawyer's role in assisting the expert that
applying these safeguards is near impossible. In this Article, I unpack
the current doctrine laying bare the areas of disagreement. At a
minimum, this arms litigants with competing arguments to assert when
discovery disputes in this area arise. With the disagreements clearly
identified, courts may yet come to a consensus on these issues, although
the experience of the last eight years under the 2010 regime suggests
that hope is a remote one. Assuming some courts will continue to
frustrate attempts to uncover the extent of lawyer influence under the
current rules, Ipropose a variety of alternatives that can check excessive
lawyer involvement without creating the problems the 2010 amendments
were intended to address.

* James W. Shocknessy Professor of Law, The Ohio State University Michael E. Moritz
College of Law. I wish to thank my research assistants Christopher Batts, Nicholas Santos, Chip
Cooper, Matthew Stevens, and Brianna Soltys for their work on this project. I would also like to
thank Ric Simmons, Dan Tokaji, and Chris Walker for their helpful comments on earlier drafts.
Finally, I want to thank the Moritz College of Law for its financial support through its summer
research grant program.
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EXPERT WITNESS REPORTS INFEDERAL CIVL LITIGATION

I. INTRODUCTION

Experts play a crucial role in modem litigation.' The range of cases
in which expert testimony is allowed, or in some cases required, is
immense.2 It is the testimony of these experts that often make or break
a case.3

In federal litigation, Federal Rule of Civil Procedure 26(a)(2)(B)
requires that testifying experts' prepare and sign a written report as part
of required pretrial disclosures.' The role of the report is to facilitate
discovery of the opinions the expert may offer at trial. It "exposes the
thought process and method of the expert in advance of oral
examination. Its discipline both reduces the incentives of witnesses to

1. Stephen D. Easton, Ammunition for the Shoot-Out with the Hired Gun's Hired Gun: A
Proposalfor Full Expert Witness Disclosure, 32 ARIZ. ST. L.J. 465, 471 (2000) (noting that experts
are "often the most important witness in civil cases"); Paul M. Mannix, Control of Work Product:
Avoiding Harmful Expert Disclosures, 46 DRI FOR THE DEF. 30 (2004) ("The expert witness has
become a fixture in modem civil litigation. Most cases involve at least some expert testimony, and
generally, both the plaintiff and the defendant present an expert with an opinion favorable to their
respective positions. The expert typically speaks to the crucial issues in the case and, as the expert is
offered as a witness with special knowledge in the critical field, the expert's testimony is often
given great weight. As a result, the outcome of the case frequently depends on which side wins the
'battle of the experts.' Thus, one of the most important tasks in preparing a case for trial is to retain,
prepare, and present the most competent, persuasive, and credible expert witness possible."); David
Sonenshein & Charles Fitzpatrick, The Problem of Partisan Experts and the Potential for Reform
Through Concurrent Evidence, 32 REv. LITIG. 1, 3 (2013) ("As the system has become inundated
with more complex litigation and cases of a more technical nature, the use of expert witnesses has
increased."); William R. Stuart I, Reconciling a Tense Coexistence: Can Federal Rule 26 Both
Prohibit Ghost-Writing and Protect Expert-Related Work Product?, 57 DRI FOR THE DEF. 20
(2015) (finding that "[e]xpert witnesses are integral to defending product liability lawsuits, and
[that] it is not uncommon for a case to rise or fall on the testimony of a single expert.").

2. See supra note 1. See generally JAMES J. MANGRAVITI ET AL., How TO WRITE AN EXPERT

WITNESS REPORT app. D (2014) (providing model expert reports for numerous different
disciplines).

3. See supra note 1.
4. These are defined as a witness "retained or specially employed to provide expert

testimony in the case or one whose duties as the party's employee regularly involve giving expert
testimony." FED. R. CIv. P. 26(a)(2)(B).

5. The rule requires that the report include:
(i) a complete statement of all opinions the witness will express and the basis and
reasons for them;
(ii) the facts or data considered by the witness in forming them;
(iii) any exhibits that will be used to summarize or support them;
(iv) the witness's qualifications, including a list of all publications authored in the
previous 10 years;
(v) a list of all other cases in which, during the previous 4 years, the witness testified as
an expert at trial or by deposition; and
(vi) a statement of the compensation to be paid for the study and testimony in the case.

Id.

2019] 133

3

Greenbaum: Expert Witness Reports in Federal Civil Litigation: The Role of t

Published by Scholarly Commons at Hofstra Law, 2019



HOFSTRA LAW REVIEW

present preliminary or tentative views and to tailor their opinion to an
advocate's case."6

The drafters of the rule recognized that even though the report is to
be "prepared" by the expert, the expert could be assisted by a lawyer in
this endeavor. As the 1993 Advisory Committee Note to the Federal
Rule makes clear:

Rule 26(a)(2)(B) does not preclude counsel from providing assistance

to experts in preparing the reports, and indeed, with experts such as

automobile mechanics, this assistance may be needed. Nevertheless,
the report, which is intended to set forth the substance of the direct

examination, should be written in a manner that reflects the testimony
to be given by the witness and it must be signed by the witness.7

Numerous cases have grappled with the question of how much a
lawyer may assist an expert in preparing the expert's report.' At some
point the degree of involvement is so great that the report ceases to be
one "prepared" by the expert, as the rule requires, but instead is really
the work of the lawyer. In such cases the expert is seen as a mere
"puppet" 9 or "avatar"o of the lawyer rather than as a testifying expert
providing independent, expert analysis. Even if the lawyer's assistance
does not supplant the work of the expert, its existence may still
compromise the independent analysis of the expert. The line between
permissible and impermissible assistance, however, remains unclear."
Part II of this Article addresses this issue.12

6. 6 JAMES WM. MOORE ET AL., MOORE's FEDERAL PRACTICE AND PROCEDURE § 26.23[5]

(3d ed. 2000).
7. FED. R. CIv. P. 26 advisory committee's note to 1993 amendment.
8. See Johnson v. City of Rockford, No. 15 CV 50064, 2018 WL 1508482, at *4 n.1 (N.D.

Ill. Mar. 27, 2018) (bemoaning that a "plethora of cases exist addressing the pernicious practice of
attorneys commandeering the preparation of expert reports").

9. See, e.g., KNAPP Logistics & Automation, Inc. v. R/X Automation Sols., Inc., No. 14-cv-
00319-RBJ, 2015 WL 5608124, at *1 (D. Colo. Sept. 24, 2015) (deriding counsel for creating
expert report filled with legal arguments outside the expert's expertise, treating the expert
"essentially as a puppet through which counsel will lecture the jury on the law and why [his client]
should win the case"); DataQuill Ltd. v. Handspring, Inc., No. 01 C 4635, 2003 WL 737785, at *4
(N.D. Ill. Feb. 28, 2003) (excluding expert report which included verbatim language from the
party's interrogatory answers concluding, "[w]e doubt the value to the trier of fact of a hired
expert's opinion when the party hiring him has put words in his mouth-or in this case, in his report-
leaving him, in essence, a highly qualified puppet").

10. See, e.g., Numatics, Inc. v. Balluff, Inc., 66 F. Supp. 3d 934, 941 (E.D. Mich. 2014)
(noting that overinvolvement of the lawyer renders the expert "merely a party's lawyer's avatar

[who] contributes nothing useful to the decisional process"); accord HVLPO2, LLC v. Oxygen
Frog, LLC, No. 4:16cv336-MW/CAS, 2018 WL 2041370, at *3 (N.D. Fla. Jan. 16,2018) (quoting
Numatics, 66 F. Supp. 3d at 941).

11. See also JoIiN W. GERGACZ, ATORNEY-CORPORATE CLIENT PRIVILEGE § 7.55 (3d ed.

2019) (noting uncertainty as to the degree to which the Federal Rules limit exploration of the
lawyer's assistance in preparation of the expert report); cf MANGRAVITI ET AL., supra note 2, at 11

[Vol. 48:131134
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EXPERT WITNESSREPORTS IN FEDERAL CIVIL LITIGATION

A related theme turns on how to control lawyer overreaching. In
extreme cases, exclusion of the expert's report and ultimate testimony
may be called for. In less extreme cases, the degree of involvement is
controlled, indirectly, by the potential that the level of assistance may
undercut the weight the trier of fact will give to the expert's testimony. If
the expert's credibility is diminished to the degree his work is seen as
the product of the non-expert lawyer's labor, lawyers have an incentive
to keep their assistance within bounds. These controls are discussed in
Part III of this Article. 13

For these controls to be effective, however, one needs a way to
identify the lawyer's involvement in the report's preparation. From
1993, when the expert report requirement was adopted, until 2010, this
was a relatively easy task as most courts allowed discovery of report
drafts and communication between counsel and the expert. Drafts, other
communications, and examinations at deposition were used to uncover
the role lawyers played in the creation of expert reports. In 2010, the
Federal Rules were amended to prohibit discovery of draft reports and to
dramatically curtail discovery of lawyer-expert communications.
Notably, the amendments did not explicitly address the permissible
degree of lawyer assistance but only the evidence that would be
available to identify it. Significant disagreement exists over the degree to
which the 2010 amendments curtail discovery of the lawyer's
involvement. This is discussed in Part IV of the Article.14

Some have argued that excessive lawyer involvement in the
creation of expert reports can be regulated through the lawyer
disciplinary system. Part V of this Article addresses that approach and
ultimately finds it wanting."

If we are concerned about excessive lawyer involvement in the
creation of expert reports, as I believe we should be, an expansive view
of the restrictions on discovery imposed by the 2010 amendments makes
policing such involvement very difficult at best. If that becomes the
norm, it will become important to devise alternative approaches to keep
lawyer behavior within acceptable bounds. Part VI of this Article sets
forth some possible alternatives to control this problem.16

With the degree of lawyer involvement purportedly on the rise,"
resolving these questions is of increasing importance."

(noting that the amount of assistance a lawyer may give to an expert in preparing the expert report
"is an extremely slippery slope").

12. See infta Part I.
13. See infra Part Ill.
14. See infra Part IV.
15. See infra Part V.
16. See infra Part VI.

17. See, e.g., Steven Babitsky, Why Having Retaining Counsel Phrasing and Writing an
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II. THE LAWYER'S ROLE IN ASSISTING IN THE PREPARATION OF

EXPERT REPORTS

A. The Pros and Cons ofLawyer Involvement in the
Creation ofExpert Reports

1. The Need to Control Lawyer Assistance in the Creation of
Expert Reports

To sustain a claim or defense, a litigant must present witnesses of
an occurrence and/or tangible evidence to establish the facts. At times,
however, the implications of those facts are not readily apparent. Expert
testimony is necessary to help the trier of fact interpret the underlying
data. For example, one might agree that a doctor took certain steps in
carrying out a medical procedure but need expert testimony to determine
whether those steps fell below the ordinary standard of care. To meet
this end, the law allows the admission of expert testimony by those that,
although lacking first-hand knowledge of the incidents underlying a
claim or defense, have specialized training that qualify them to opine on
the consequences of those facts. It is the specialized knowledge of such
witnesses and the soundness of their methods that justify
their testimony.9

Unlike a court-appointed expert whose task is to provide a truly
objective opinion, most experts testify on behalf of a party in the
litigation. 2 0 In theory, the experts chosen by a party to testify also have

Expert Report Can Be a Problem, SEAK (Feb. 6, 2013), https://www.testifyingtraining.com/why-
having-retaining-counsel-phrasing-and-writing-an-expert-report-can-be-a-problem (noting that

"[e]xpert witnesses are getting more and more 'help' from retaining counsel in phrasing and writing

their reports").
18. While this Article focuses on testifying expert/lawyer interactions in federal court, in civil

actions, the same issues arise in state court civil practice. States take a variety of different

approaches. See Elizabeth V. Tanis et al., Expert Reports and Discovery: What You Need to Know

Under the Recently-Amended Federal Rules of Civil Procedure and Select State Law, SU017 ALI-
CLE 219 (2012). See generally Gwen Stern et al., Fishing Season Is Over: After Barrick and

Amended Pennsylvania Rule of Civil Procedure 4003.5, Pennsylvania Reached the Right Decision

Regarding Work Product Protections Between Attorneys and Experts, 7 DREXEL L. REV. 329, 340-

55 (2015). The issue can arise in foreign proceedings as well. See, e.g., Shane Rayman et al., Expert

Evidence and the Expert's Duty to the Court, SA007 ALI-CLE 433 (2019) (addressing testifying

expert/lawyer communications under Canadian law). A separate body of law concerns expert

discovery and testimony in criminal proceedings. See, e.g., Paul W. Grimm, Challenges Facing

Judges Regarding Expert Evidence in Criminal Cases, 86 FORDHAM L. REV. 1601, 1603-11 (2018).
These topics, however, are beyond the scope of this Article.

19. See FED. R. EvID. 702.
20. See generally Bradford H. Charles, Rule 706: An Underutilized Tool to Be Used When

Partisan Experts Become "Hired Guns", 60 VLL. L. REV. 941 (2015) (discussing public perception

and criticism of compensated partisan experts in litigation).

136 [Vol. 48:131
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EXPERT WITNESSREPORTS IN FEDERAL CIVIL LITIGATION

objectively analyzed the situation. It is not the expert who is partisan, but
rather the partisan parties select experts who independently agree with
their positions.

Nevertheless, there is certainly a real-world chance that the
opinions of experts may be shaped by who employs them. Experts are
"at will" employees. An unsatisfactory opinion or an uncooperative
attitude may lead to dismissal or at least a decision not to call on the
expert to testify. Either alternative has negative compensation
implications. The desire to be hired in the future also can play a part.
These financial incentives can influence an expert's testimony. A human
desire to please those for whom one works and the reliance relationship
the expert has on counsel to provide certain facts and assumptions may
further taint the process. If the process is also shaped in partisan terms,
the expert is the witness for a party and, in the current scheme, is an
inside player with the lawyer, with many of their communications
protected from discovery, it is likely that some independence and
objectivity will be lost.2 The greater the lawyer involvement in the
creation of the expert's testimony, the more these negative influences
can come into play.

If we start with the assumption that experts are allowed to testify
and share their opinions only because of their specialized knowledge and
ability to apply accepted principles and methods in their field, then we
need to assure that their reports and ultimate testimony, if any, are a
product of that knowledge and those methods. Lawyer involvement in
the preparation of the expert's report or in the shaping of the ultimate
testimony may undercut that paradigm. Excessive involvement may
usurp the expert's role and delegitimize the resulting product.2 2 Some

21. See, e.g., Easton, supra note 1, at 469-73 (noting these and other factors and concluding
that "it is difficult to imagine a system that would lead to more biased testimony"); Letter from 37
Law Professors, to Peter G. McCabe, Sec'y for the Comm. on Rules of Practice and Procedure of
the Judicial Conference of the U.S. 1, 2 (Nov. 30, 2008) [hereinafter Letter from 37 Law Professors]
(noting these and other factors and describing them as "the prime source of the pathologies of expert
testimony," while also noting that "[t]he rule that makes an expert witness's communications
broadly discoverable is an expression of the basic value of expert independence. Replacing it with a
rule that treated the expert more like a client for discovery purposes would send the wrong
message."); see also Sonenshein & Fitzpatrick, supra note 1, at 3-16 (exploring at length the forces
that lead to expert bias, concluding that "this system often leads to biased and partisan testimony
from experts").

22. As the court noted in Occulto v. Adamar ofN.J., Inc.:
A party receiving an adversary's expert's signed report has a right to rely
upon the document for what it purports to be-the expert's considered
analysis of facts and statement of opinions applying the expert's special
education, training and experience. Experts participate in a case because,
ultimately, the trier of fact will be assisted by their opinions .... They do not
participate as the alter-ego of the attorney who will be trying the case.

125 F.R.D. 611, 615-16 (D.N.J. 1989); accord Numatics, Inc. v. Balluff, Inc., 66 F. Supp. 3d 934,
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HOFSTRA LAW REVIEW

believe that this will occur with regularity absent some curb on
the practice.23

2. The Need to Allow Some Lawyer Assistance in the Creation of
Expert Reports

Lawyer involvement in the creation of expert reports and testimony
has its advantages. The lawyer can define the expert's task by sharing
data and assumptions to be utilized in forming opinions. This input is
discoverable as it underlies whatever opinions the expert puts forward.2 4

The lawyer also should play a role in assuring that the expert's report
complies with the technicalities of the report rule, Federal Rule of Civil
Procedure 26(a)(2)(B).2 5 Most also would agree that the lawyer should
play a role in assuring that the expert's report is both accurate and
clear.2 6 The lawyer can help assure that the language used is clear and
not misleading. An additional editorial flare to make the report more
persuasive is commonly thought as fairly within the game.2 7

B. Difering Conceptions of the Lawyer's Role

As the 1993 Advisory Committee Note makes clear, there is a role
for the lawyer to play in assisting an expert in the creation of his
testimony which is then transmitted in the required expert report. There
is disagreement, however, about what that role should be.2 8 Several
conceptions of the lawyer's role play out in the court opinions
attempting to draw the line between acceptable and unacceptable
lawyer assistance.

1. Lawyer as Drafter and the Ghostwriting Analogy
The most problematic cases are those in which the lawyer simply

drafts the report, without initial input from the expert, and asks the
expert to sign it. Arguably, if the expert accepts the report as his or her
own, that is now the expert's opinion and in the words of the Advisory
Committee Note, the report "reflects the testimony to be given by the

943 (E.D. Mich. 2014) (quoting Occulto, 125 F.R.D. at 615-16).
23. Johnson v. City of Rockford, No. 15 CV 50064, 2018 WL 1508482, at *6 (N.D. Ill. Mar.

27,2018).
24. See FED. R. CIv. P. 26(b)(4)(C)(ii)-(iii).
25. See infra Part H.B.3.
26. See generally infra Parts H.B.2-4.
27. See infra text accompanying note 53.
28. See generally Megan S. Largent, Applying the American Bar Association's Model Rules

of Professional Conduct and Federal Rules of Civil Procedure to Shane Rayman's Observations

and Study of Canadian Law in Expert Evidence and the Expert's Duty to the Court, SA007 ALI-

CLE 459 (Jan. 2019) (describing the line between permissible and impermissible lawyer assistance
in preparation ofthe expert report as "ill-defined").

[Vol. 48:131138
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discipline through professional conduct rules may provide an alternative
way to police lawyer behavior in assisting experts in the preparation of
their reports.184 As one commentator put it in defending a Pennsylvania
rule that bars the discovery of attorney/expert communication in most
circumstances, "[w]hile the opponents of the current rule fear that
experts would write opinions that are not factually sound and based
solely on what an attorney told the expert to write, the Model Rules of
Professional Conduct prevent that improper result."18

That, I believe, is a vain hope. Professional discipline is unlikely to
control the problem for at least two reasons. The first is that it is unclear
that lawyer assistance in preparing an expert's report presents a clear
violation of existing professional ethics rules.' 8 Second, even if the
conduct does violate these rules, it is unlikely it will be robustly
regulated through the disciplinary system.'

To the extent excessive lawyer involvement is likely to hurt one's
client's case by undercutting the credibility of the expert or having the
expert disqualified, engaging in such conduct could violate the duty of
competence.'8 This concern, however, is more theoretical than real.
Given that some assistance is not only proper but contemplated, and the
fact that the line between permissible and impermissible degrees of
assistance is not clear, most lawyer conduct that is called into question
will simply reflect a judgment call, not a lack of competence."' Further,
unless the excessive involvement violates a clear norm and is done

to the administration ofjustice"); Stuart, supra note 1 (raising ethical issues surrounding excessive

attorney assistance in preparing expert reports). See generally Largent, supra note 28.
183. Of course, if the lawyer's assistance results in the creation of false evidence, that

constitutes a particularly egregious violation of one's ethical duties. See generally MODEL RULES OF

PROF'L CONDUCT r. 3.4(b) (AM. BAR ASS'N 2013) (prohibiting a lawyer from falsifying evidence or

assisting a witness in doing so); MODEL RULES PROF'L CONDUCT r. 8.4(c) (AM. BAR ASS'N 2013)

(prohibiting a lawyer's "engag[ing] in conduct involving dishonesty, fraud, deceit, or

misrepresentation"). Even assistance that produces truthful evidence, however, has been seen to

raise ethical concerns. That is where the ethics implications become less clear.
184. Cf Largent, supra note 28, at 1 (noting that "while the Federal Rules may evolve with

regard to the depth, breadth, scope, and reach of permissible discovery, the obligations the Model

Rules [of Professional Conduct] impose on the attorney remain largely the same and serve as a

guiding light to the shifting 'norms' of federal discovery").
185. Stern et al., supra note 18, at 355.

186. See supra text accompanying notes 188-96. In this Subpart, I focus on whether excessive

lawyer assistance violates the Model Rules of Professional Conduct. While the Model Rules have

no legal effect, they are just a model promulgated by the ABA, they have had a major influence on

state codes of professional responsibility. As such they are illustrative of the kinds of rules that

might be implicated by such lawyer conduct.
187. See infra text accompanying notes 195-200.
188. MODEL RULES PROF'L CONDUCT r. 1.1 (AM. BAR Ass'N 2013).

189. Cf Largent, supra note 28, at 4 (acknowledging that the point at which lawyer assistance

in the preparation of the expert's report crosses the line and becomes unethical is unclear).

[Vol. 48:131170
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EXPERT WITNESS REPORTS IN FEDERAL CIVIL LITIGATION

repeatedly, the matter would likely not be serious enough to draw
disciplinary attention.

A second concern involves the duty of candor to the tribunal. If the
lawyer serves as the unacknowledged author of what is purportedly a
report prepared by the expert, this could constitute "mak[ing] a false
statement of fact or law to a tribunal."9 0 This prohibition extends to
failure to disclose certain information where failing to do so "is the
equivalent of an affirmative misrepresentation.""' Producing a report
that is purportedly the expert's work but is actually the lawyer's, might
be seen to violate this provision. This concern has been raised by those
who oppose lawyer ghostwriting of pro se pleadings.192 Nevertheless,
given the explicit recognition in the Advisory Committee notes
that lawyers may assist in the creation of expert witness reports,
and given the common knowledge that they do so, it is hard to see
how silence on the extent of that participation creates an
"affirmativemisrepresentation."1 93

To the extent the lawyer's conduct involves "knowingly
disobey[ing] an obligation under the rules of a tribunal" an ethics
violation will be present.19 4 But given the present uncertainty about the
line between permissible and impermissible conduct, showing that the
lawyer "knowingly" violated the discovery rules through his assistance
will be a difficult task.1 9 5 That said, if the requirements before a

190. MODEL RULES OF PROF'L CONDUCT r. 3.3(a)(1) (AM. BAR ASS'N 2013)). Such conduct

might also violate Rule 8.4(c)'s prohibition against "engag[ing] in conduct involving dishonesty,
fraud, deceit, or misrepresentation." MODEL RULES OF PROF'L CONDUCT r. 8.4(c) (AM. BAR ASS'N

2013). Rule 4.1 prohibits a lawyer from "knowingly" making "a false statement of material fact or
law to a third-person." MODEL RULES OF PROF'L CONDUCT r. 4.1(a) (AM. BAR ASS'N 2013). As

discussed in the text, the "knowingly" aspect of the test may be hard to meet. It is also doubtful that
failure to disclose the degree of lawyer involvement constitutes a "material fact" within the meaning
of the rule. But cf ABA Comm. on Ethics & Prof' Responsibility, supra note 39, at 2 (defining
"material" as "material to the merits of the litigation"). Applying the ABA definition, knowledge of
the degree of the lawyer's involvement might be material as it potentially affects the credibility of

the expert's testimony.
191. MODEL RULES OF PROF'L CONDUCT r. 3.3 cmt. [3] (AM. BAR ASS'N 2013).

192. See, e.g., Bassett, supra note 37, at 291-92.
193. While this is true in the usual case, situations in which the lawyer writes the entire report

and the expert merely signs it might be treated as a violation. Then again there are some courts that

say even this is permissible, in which case nothing misleading has been done. See supra note 30 and
accompanying text. More clearly, if the expert lies about the lawyer's role in a deposition or at trial
in which the lawyer has called the expert to testify and the lawyer does not take reasonable
measures to correct it, the lawyer's lack of action might constitute a violation under Model Rule
3.3(a)(3).

194. MODEL RULES OF PROF'L CONDUCT r. 3.4(c) (AM. BAR ASS'N 2013).

195. Cf Largent, supra note 28, at 6 (noting that "in the ever-changing rules that govern

discovery, adherence to the Model Rules, especially MRPC 3.4(c) not to 'knowingly disobey an
obligation under the rules of a tribunal except for an open refusal based on an assertion that no valid

obligation exists' can be tricky").
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particular tribunal are clear, whether through case law, local rule, or
standing order, failure to follow them might be seen as a violation. The
outcome would depend on how disciplinary authorities construed the
phrase "rules of the tribunal."

To the extent we see such conduct as undermining the role of the
expert as a witness, that may violate the prohibition on "engag[ing] in
conduct that is prejudicial to the administration of justice."1 96 But given
the substantial disagreement as to the proper scope of lawyer
involvement, this would be a stretch.

While there are arguments to treat excessive lawyer assistance in
creating expert witness reports as professional misconduct, it is unlikely
that this will occur with any frequency. As has been noted in other
contexts, disciplinary enforcement of lawyer litigation misconduct is
often a low priority for disciplinary authorities.19 7 In fact, I have found
only one disciplinary case addressing the ethics of lawyer assistance in
the drafting of expert reports.1 9 8 It has either seldom been raised or

196. MODEL RULES OF PROF'L CONDUCT r. 8.4(d) (AM. BAR ASS'N 2013); see also Call, supra

note 182, at 33.
197. See, e.g., Peter A. Joy, The Relationship Between Civil Rule 11 and Lawyer Discipline:

An Empirical Analysis Suggesting Institutional Choices in the Regulation ofLawyers, 37 LOY. L.A.

L. REv. 765, 765-66, 815 (2004). In this article Professor Joy discusses the interplay between
Federal Rule of Civil Procedure 11 and professional discipline. He found that although both treat
the same abuses, most Rule 11 cases never lead to public sanction in the disciplinary system. He
offers a number of explanations including, inter alia, that:

[L]awyer disciplinary agencies are unable or unwilling to control litigation
conduct; . .. the legal profession has determined that trial judges are more
effective in controlling litigation conduct in pending matters; [and] . . .
prevailing standards for enforcing lawyer discipline and standards for
imposing lawyer sanctions downplay imposing public sanctions for litigation
conduct.

Id. at 807; see also id. at 809-10 (noting that "data supports the view that lawyer discipline is
primarily focused on client-centered issues; abusive litigation conduct, such as frivolous filings,
does not commonly trigger complaints leading to lawyer discipline").

198. The one disciplinary case I found addressing this matter is In re Donziger, 80 N.Y.S.3d
269 (App. Div. 2018). It should be noted that in that case ghostwriting the expert's report was part
of a litany ofmisconduct of which ghostwriting was only a small part. Id. at 269 (lawyer suspended
from practice for engaging in "judicial coercion, corruption of a court expert and ghostwriting of his
report, misrepresentations concerning the expert's independence, obstruction of justice, witness

tampering, improperly threatening criminal prosecution, and judicial bribery"). To the extent this
matter is analogous to lawyer ghostwriting ofpro se complaints, there are numerous ethics opinions
which split on when, if ever, the practice violates the ethics rules. See Basset, supra note 37, at 291-

93 (describing the split). There also are cases in which discipline was imposed for ghostwriting pro
se complaints, although often other more serious misconduct was also involved. See, e.g., Iowa
Supreme Court Attorney Disciplinary Bd. v. Rauch, 746 N.W.2d 262, 265 (Iowa 2008) (revoking
lawyer's license for numerous ethical violations including ghostwriting a pro se complaint); cf In re
Mungo, 305 B.R. 762, 770-71 (Bankr. D.S.C. 2003) (admonishing lawyer for engaging in ghost-
writing ofpro se pleading but warning that suspension or disbarment from practice before the court
might be ordered in future cases now that the court's position on ghost-writing was made clear in
this opinion).
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publicly pursued in materials reported in easily accessed databases. In
the absence of clear guidance as to the line between proper and improper
conduct, it seems unfair to punish lawyers for their actions in
this context.199

It should also be noted that in none of the court cases I reviewed
concerning lawyer assistance in creating an expert's report did the court
sanction the attorney for this behavior, other than through exclusion of
evidence.2" A verbal admonition is the most that appears in the cases.2 0 1

If the courts before which this behavior occurs do not more forcefully
sanction the lawyers involved, it seems improper to use license
restriction as the means to control this issue. That is not to say that
lawyer self-reflection is inappropriate here-lawyers should consider
whether the extent of their assistance seems professionally proper202

but only that the norms are unlikely to be enforced through
disciplinary sanctions.

VI. ALTERNATIVE CONTROLS ON EXCESSIVE LAWYER INVOLVEMENT

The present situation with its disagreement about how much lawyer
assistance is too much, or at least gives rise to credibility concerns, and
about how, if at all it can be inquired into, is untenable. Perhaps the
courts will come to some sort of consensus on these matters, but the
experience of the last eight years provides little hope in that regard.

There are, however, a number of alternative ways to help manage
these issues through amendments to the Federal Rules that do not
undermine the core concerns underlying the 2010 regime.203 Robust
control of excessive attorney assistance in preparing expert reports can

199. Cf In re Liu, 664 F.3d 367, 372-73 (2d Cir. 2011) (refusing to discipline attorney for
ghostwriting a client's complaint given that the court lacked any rule or precedent explicitly

governing attorney ghostwriting, some authorities nationally permit the practice, and there was an
absence of evidence that the attorney was attempting to mislead the tribunal).

200. But cf Indiana Ins. Co. v. Hussey Seating Co., 176 F.R.D. 291, 294-95 (S.D. Ind. 1997)
(where costs were assessed for mishandling the expert report, but the extent to which counsel's
criticized role in the report's drafting was the impetus for the sanctions is unclear).

201. KNAPP Logistics & Automation, Inc. v. R/X Automation Sols. Inc., No. 14-c-00319-
RBJ, 2015 WL 5608124, at *2 (D. Colo. Sept. 24, 2015); In re Mungo, 305 B.R. 762, 770-71
(Bankr. D.S.C. 2003).

202. Cf Wydick, supra note 58, at 27-28 (noting that the boundaries of proper witness
preparation are, for the most part, controlled by a "lawyer's own informed conscience"); see also

Arthur F. Greenbaum, Judicial Reporting ofLawyer Misconduct, 77 UMKC L. REV. 537, 553-54
(2009) (noting that the underenforced duty to report rules for both lawyers and judges still spur self-
reflection when considering whether to report).

203. Given the broad array of constituents that supported the 2010 expert discovery
amendments, see supra note 112, it is unlikely that they will be substantially changed.
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be achieved without devolving into excessive discovery battles or costly
204in-camera review.

A. Discovery Conference Consultation

One approach is to leave the question of the degree to which the
role of the lawyer can be explored to the parties.205 Rule 26(f) could be
amended to make this a subject of discussion at the mandatory discovery
conference.2 0 6 If the parties cannot agree amongst themselves as to the
scope of permissible discovery on this topic, the court might assist
during a scheduling or pretrial conference.207 The potential drawback to
this approach is that it allows the parties to deprive the trier of fact of
information that the trier might find relevant in assessing the expert's
testimony if, for example, the parties agreed not to allow inquiry about
the lawyers' roles in assisting in the expert reports. While information is
routinely withheld from the trier of fact by the lawyer's choices, as the
lawyer decides what evidence to put on and what line of questioning to
pursue, we might decide the inherent deception in presenting the expert
as a neutral, unsullied by the lawyer's involvement in the creation of the
expert testimony, goes too far.2 0 8

204. One concern expressed over approaches that require courts to determine if particular
documents should be discoverable once some level of need is established is that the in-camera
review process is costly and inefficient. See supra text accompanying notes 142-48; see, e.g., Stem

et al., supra note 18, at 329, 338-39, 356.
205. See, e.g., In re Cook Med., Inc., IVC Filters Mktg., Sales Practices & Prods. Liab. Litig.,

No. 1:14-ml-2570-RLY-TAB, 2018 WL 6113466, at *5 (S.D. Ind. Nov. 21, 2018) (enforcing party
agreement "that allows them each to withhold communications between counsel and expert

witnesses, even if Rule 26 permits the other side to discover them"); In re W. States Wholesale Nat.
Gas Antitrust Litig., No. 2:03-cv-01431-RCJ-PAL, 2017 WL 2991347, at *3 (D. Nev. July 12,
2017) (discussing stipulations and proposed order by the parties concerning expert discovery);
Reliance Ins. Co. v. Keybank U.S.A., No. 1:01 CV 62, 2006 WL 543129, at *1 (N.D. Ohio Mar. 3,
2006) (discussion of parties' agreement to share all drafts of expert reports); see also Gregory P.
Joseph, The Temptation to Depose Every Expert, LITIG., Winter 2014, at 38, 39 (suggesting that the
best course in this area of uncertainty is for the parties to reach an agreement limiting the scope of
discovery to providing the report and the expert for deposition; but author does not address the
scope of allowable questions at the deposition).

206. See generally FED. R. CIV. P. 26(f)(3). Arguably, these issues are already the subject of
discussion since the Rule requires the parties to discuss "what changes should be made in the
limitations on discovery imposed under these rules or by local rule." Id. But, we are addressing an
area where those limitations are uncertain, so this provision may not apply. In any event, it would be

best to explicitly call this matter to the attention of the parties through a rule change.
207. See generally FED. R. CIv. P. 16.
208. This, however, is probably not the case. Prior to the 2010 amendments to the Federal

Rules, parties routinely agreed to opt out of the extensive discovery of lawyer-expert
communication. See supra text accompanying note 116.
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B. Expert Report Disclosure

A second approach would be to add additional requirements to the
expert report rule itself requiring the expert to spell out the respective
roles the expert and lawyer played in the report's creation. This is
similar in policy to the present requirement that compensation
information be provided in the report.2 0 9

In numerous cases in which courts have expressed concern over the
comparative roles of the lawyer and the expert in preparing the expert's
testimony, courts have expressed that this can be controlled by
credibility determinations by the trier of fact2 10 as excessive lawyer
involvement can undercut the credibility afforded the expert and
her testimony.

The Federal Rules of Civil Procedure already address one ground
on which the trier of fact might discount the weight of an expert's
testimony-financial bias. Rule 26(a)(2)(B)(vi) requires that the expert
include in her report "a statement of the compensation to be paid for the
study and testimony in the case." Rule 26(b)(4)(C)(i) allows discovery
of communications between counsel and the expert that "relate to
compensation for the expert's study or testimony." The rationale for
allowing this inquiry, which is not directly relevant to the substance of
the testimony, is "to permit full inquiry into such potential sources of
bias."2 1 1 While many expert reports simply provide the hourly rate being
paid to the expert,2 12 the rule is not so limited.2 1 3 It requires disclosure
of, and allows inquiry about, the "compensation to be paid for the
[expert's] study and testimony in the case."2 14 Details such as the
number of hours spent are discoverable as well,2 1 5 unless there is some
fear that the discovery is being undertaken for an improper purpose.2 16

209. FED. R. CIv. P. 26(a)(2)(B)(vi).
210. See supra Part I.B.
211. FED. R. CIv. P. 26 advisory committee's note to 2010 amendment. See generally Michael

H. Graham, Impeaching the Professional Expert Witness by a Showing of Financial Interest, 53

IND. L.J. 35, 41 (1977) (noting that impeachment on this ground is "universally recognized"); see
also Douglas R. Richmond, Expert Witness Conflicts and Compensation, 67 TENN. L. REV. 909,

940-47 (2000).
212. See, e.g., MANGRAVITIET AL., supra note 2, at 359 (noting in its examples that as little as

the hourly rate may be enough and quoting an expert-"It is sufficient to list the magnitude of your

flat fee or the hourly rate.").
213. See, e.g., Cary Oil Co. v. MG Ref. & Mktg., Inc., 257 F. Supp. 2d 751, 756 (S.D.N.Y.

2003) (noting that "[w]hile most expert reports disclose the expert's hourly rate, the plain language
of the rule clearly refers to the expert's 'compensation,' which encompasses more information than

simply a billing rate").
214. FED. R. CIv. P. 26(a)(2)(B)(vi), (b)(4)(C)(i).
215. See, e.g., Innovention Toys, LLC v. MGA Entm't, Inc., No. 07-6510, 2012 WL

12990384, at *6 (E.D. La. Oct. 17, 2012) (finding that "the parties must be apprised of the number
of hours that their opponent's expert witness has billed in order to gauge his financial interest in this
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Since the overinvolvement of lawyers similarly can undercut the
value of the expert's testimony, similar disclosure should be required.
Rule 26(a)(2)(B) should be amended to require a statement of the hours
spent by the expert in conducting the study and resulting report,2 17

including what the hours were spent on and a statement of the role
lawyers played in the process.2 1 8 While more intrusive, the rule could
require the expert to identify every sentence in the report that was
created by the lawyer rather than the expert.219

To accompany this rule change, courts should provide jury
instructions noting that lawyer involvement in helping prepare the
expert's testimony is not improper, but that it can be considered in
determining the weight to give the expert's testimony.2 2 0

C. Certification ofConduct

A third approach would be to have the expert and/or the lawyer
certify that they played their proper roles. First, we would need to define
what the proper roles should be. For argument, let us adopt the role
definition most courts articulate allowing lawyer assistance so long as
the expert played a substantial role in the report's preparation.22 1 Rule
26(a)(2)(b) could be amended to require that the expert include in the
report a statement that he played a substantial role in the report's
creation.2 2 2 Rule 26(g) could be amended to require that the lawyer

matter"); see also Ampersand Chowchilla Biomass, LLC v. United States, 136 Fed. Cl. 589, 591
(2018) (confirming this general principle, but allowing redaction of certain protected information).

216. See, e.g., Cary Oil, 257 F. Supp. 2d at 757 (shaping scope of discovery about
compensation because of the court's concern "that such disclosure requests could be abused" in the
case before it).

217. Since this information may already be available as part of the compensation inquiry, an
amendment may not be necessary, but the rule would be stronger if the requirement were explicit
and the degree of detail defined.

218. In the ghost-writing context in which lawyers prepare pleadings for pro se litigants, at
least one court has allowed it as long as "the attorney signs the document and discloses thereon his
or her identity and the nature and extent of the assistance that he or she is providing to the tribunal
and to all parties to the litigation." FIA Card Servs., N.A. v. Pichette, 116 A.3d 770, 784 (R.I.
2015).

219. CfIridex Corp. v. Synergetics, Inc., No. 4:05CV1916 CDP, 2007 WL 781254, at *5
(E.D. Mo. Mar. 12, 2007) (requiring a declaration from counsel as to the authorship of each set of
revisions).

220. Cf ROBERT E. LARSEN, NAVIGATING THE FEDERAL TRIAL § 11:96 (2019) (discussing

jury instructions relating to expert compensation and the possible bias that may be inferred from that
fact). See generally Betty Layne DesPortes, Jury Instructions on Expert Testimony, in WILEY

ENCYCLOPEDIA OF FORENSIC SCI. at 1, 2 (Allen Jamieson & Andre Moenssens eds. 2009); David F.
Herr & Jason A. Lien, Judicial Instructions Relating to Expert Testimony, SM060 A.L.I.-ABA 447,
451-55 (2007).

221. See supra notes 51-53 and accompanying text.
222. It should be noted that the advisory committee rejected a similar proposal during their
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certify that the expert played a substantial role in any expert report
provided pursuant to Rule 26(a)(2)(B).

There are, admittedly, some problems with this approach. Defining
exactly when the expert has played a substantial role in the report's
preparation may be hard to articulate, but the best practices standards
articulated previously could be a start.2 2 3 A second concern is that
certification requirements rely on the good faith of the certifiers. If all
discovery of the lawyer's role is curtailed in favor of this approach,
finding violators would, in most cases, be impossible. Nevertheless, we
often rely on actors proceeding in good faith in the litigation system.2 2 4

Finally, the substantial participation test was developed with the added
protection that more details could be learned on discovery and used for
impeachment. Here the impeachment protection is lost. Nevertheless, if
the predominate reason behind the 2010 amendments was to eliminate
virtually all inquiry into lawyer-expert communication, this would
provide some protection while honoring that desire.

VII. CONCLUSION

Experts play a crucial role in modem civil litigation. They prepare
their testimony with input from the attorneys who hire them. Neither
proposition is remarkable. But beyond those two propositions, the world
of expert-attorney interaction becomes murkier.

At its core, we really have not decided on the proper role lawyers
should play in assisting experts in the creation of their expert reports and
ultimate testimony. Instead most courts have acquiesced in allowing
significant attorney involvement so long as the expert can be seen as
being substantially involved in the creation in her own report and
testimony. We largely leave it to the trier of fact to determine the degree
to which the lawyer's involvement undercuts the credibility of
the expert.

At the same time, we have limited the extent to which we can
discover the comparative roles of the expert and attorney, thus making it
harder for the trier of fact to evaluate the impact of their interactions.

work leading up to the 2010 discovery amendments. The question was whether to require experts to
certify that the report was "prepared by the witness." ADVISORY COMM. ON CIV RULES, AGENDA
BOOK 1, 13, Nov. 8-9, 2007, https://www.uscourts.gov/sites/default/files/fr import/CV2007-11.pdf
That, however, was coupled with the thought that if the witness could not certify, the lawyer's draft
would become discoverable. My proposal does not go that far.

223. See supra Part V.C.
224. See Sedona Conference, The Sedona Principles, Third Edition: Best Practices,

Recommendations & Principles for Addressing Electronic Document Production, 19 SEDONA
CoNF. J. 1, 118-22 (2018) (endorsing the principle that discovery compliance lies, in the first
instance, with the disclosing party, without court or opposing party direction, and is enforced
through the Rule 26(g) certification process).
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Even with some limited direction from the Federal Rules about what
"communications" between counsel and the expert can be explored,
there is substantial disagreement over what kinds of questions may
properly be asked about the process of their interaction.

Within the current framework of the Federal Rules, one resolution
would be to abandon the inquiry. Let expert testimony stand or fall by
the extent to which the expert can support the opinions expressed.
Another would be to allow expansive discovery about the process so that
the trier of fact can have a global sense of the degree of lawyer
participation while protecting the substance of that input. The former
abandons a needed protection from lawyer overreaching. The latter
raises the specter of substantial discovery costs the 2010 amendments to
the Federal Rules attempt to avoid.

Given this, it may be time to try new approaches. Party negotiation
about the degree of discovery to be allowed, required disclosures about
the extent of lawyer involvement, or sworn certifications about the
lawyer's and the expert's role, all provide possible ways out of the
current morass while both limiting excessive lawyer involvement and
avoiding exorbitant discovery costs.
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