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Judicial Candidates’ Membership In

Oftfered In Spri
Jifered In dSpring : ot o2 =4
by Suzy Mandel the “Commentaries on New Y ork RaClaI Iy “lscrlml“ator Cl“bs
New York Civil Practice has Practice and Procedure” for
finally been added to the Hofstra  McKinney’s Consolidated Laws, " _
Law course offering list. The aswellas adraftsman of the New by Monroe H. Freedman the United States in Dred Scott v. Sandford. (1)
strictly experimental spring York City Civil Court Act. The e ah _ Under the Constitution, blacks were to be .
course is designed as a CPLR course is a one time only The following piece was written by the author at “regarded as beings of an inferior order: and
challenging third year offering offering: its continuation is th?' request of Senator Edward Kennedy, 'Whﬂ altogether unfit to associate with the white race,
rather than as a mere in- gsubject to approval of the utilized it in .a‘report to the Se-nat.e Sub-con:lmttt'ee faithe.r in social or political relations; and so far
formational survey such as is faculty’s curriculum committee. on t.he .Judtcmry then considering Pre:s:dentml inferior, that they had no rights which the white
offered in standard bar review Two separate double-hour class nominations to ﬂ::e F ec_ieral courts. The piece was man was bounq to respect.”’ (2) That linkage of the
courses. David Siegel, a well periods on Wednesdays are sought as an articulation of _the_ appropriate stan-  notion of social inferiority with political sub-
known expert in the field has scheduled for the four credit dards for tfle .goternanc.e -:){Judt-cml behavior as to jugation is significant, of course, both
been recruited to room 308 on  course. The scheduled timing membership in ‘‘all white”’ social clubs. psychologically and sociologically.
Wednesdays from Albany Law.A  conflicts with Constitutional FpHIGE: ()99 Jhee 7.
graduate of Brooklyn College Law, thereby effectively This memorandum is concerned with two After Emancipation, blacks continued to suffer
and St. John’s School of Law, stymieing the input of second questions: (a) whether the membership of a federal =~ S€Vvere disadvantages, socially and legally, by
Professor Siegel is the author of year students in the course. judicial candidate in a club known to practice  discriminatory customs and laws. The way in
e —— ,_ gz - racial discrimination should be a disqualifying which social and legal discrimination reinforced
. et 88 factor, and (b) if not, whether the refusal of a each other is illustrated by laws requiring racial
B SR ..o ¢ . candidate for a federal judgeship to resign from segregation in courts, government offices, schools,
S o e | such a club should be a disqualifying factor. . libraries, parks, transportation, hotels,
i h BB IN]  Those questions cannot properly be consideredin  giforts o combat the social segregation. and =
- . & 1 " the abstract, without reference to relevant legal litical subiugation of blacks s g'gg;}“?;dan
& @ and social history of the United States. ?:d PRI i T Sl P by AT
___________________ . a0 eral judges, who invalidated civil rights |
i | L e St e e At the time of t}’n& Declaration of Independence, legislation and who rendfared useless the Thir-
i | o B B 5o far as to count slaves (as fractional people) in ~ “separate but equal” facilities, which received the
. - .. & apportioning representatives and taxes. Under the  constitutional imprimatur of the Supreme Court in
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result: Our voices have been heard.

Native Americans Under Stege

by Alan B. Fischler

The history of Native Americans is one
through which they have suffered treaty
violations, the exploitation and destruction
of their lands, and the improper transfer
and illegal taking of those lands. Native
Americans have been the victims of
genocide, fraudulent and one-sided
agreements, and have had their rights
relinquished by individuals who were
never recognized by the traditional people,
yet charged with the duty of representing
the Indians’ interests. .

Today, opposition mounts. The
American Indian Movement (A.I.M.)
claims that the U.S. government’s taking
and holding of political prisoners is a
calculated attempt to destroy the cultural,
political, and legal sovereignty of the
Indian people.

In recent times, because of discoveries
of large deposits of precious resources
such as coal and uranium on tribal lands
(much of which was once considered
minimally useful desert land), traditional
peoples are experiencing increasing
pressures from corporate and govern-
mental interests which, often acting in
unison, further deprive native Americans

of their rights. The attacks extend to all

areas of the United States in which Indian
lands are located, i.e., New York, South
Dakota, Oklahoma and New Mexico.

In New York State, Federal Courts have
made a series of decisions which support

«, ¢ federal Fugitive Slave Law of 1793, any white

- . person could claim an apparently free black as
runaway property by taking an oath to that effect;
the putative white master would thereby receive
the assistance of the federal judiciary in enforcing

slavery.

1896, helped to maintain the social and political
color line until 1954.

Although lawyers might be expected to have a
special concern for equal justice, the legal

establishment reinforced racism. Blacks were
excluded from law schools and discriminated

The prevailing view regarding blacks was

authoritatively expressed by the Chief Justice of

Indian claims to land taken in violation of
the 1790 Non-Intercourse Act. That act
barred the state from entering into land
transactions with Indian nations without
Congressional approval. In what is con-
sidered by many to be one of the most
fraudulent treaties ever made by New
York state with the Indian people, some
say that the Cayuga peoples received only
one-one hundredth the value of their land
in a 1795 deal

The Department of the Interior has
recently arranged an ‘‘agreement” which
would extinguish all claims of the Cayuga
forever in return for 8 million dollars and
5,481 acres of land in Seneca County. This
settlement represents compensation
approximated at one percent of the total
Cayuga land base as originally claimed,
and hundreds of millions of dollars less
than the land’s present value.

A similar settlement offer has been
made to the “elected trustees” of the
Mohawk people, which involves a claim to
14,000 acres of land in northern New York
near Massena County. The traditional
‘“Longhouse’” government (an adherent to
the “Great Law of Peace,’ operating as
the governing body of the Mohawk people
for hundreds of years) has only recently
learned of these negotiations. Outraged,
they registered protest over state
negotiations with the ‘“Tribal Council”
which is a form of ‘‘elective’”’ government
for native Americans created by New

York State pursuant to the Indian Law of
1892, 25 McKinney Secs. 100-113. Un-
fortunately, that council has never
received recognition by the traditional
government and its many followers. In
1948, a majority vote of the people caused
the Tribal Council to be dissolved. It is

claimed, however, that soon after the dis-
solution, New York State took steps to set

up a new puppet government which failed
to respect the traditional values of the
people, such as refusing to accord the
‘“Clan Mothers’”’ the prominent position
they have historically held amongst their
people. It was similar state interference
(or coercion), in the authorization of
representatives for Native Americans in
1802 (the traditional Chiefs would not
agree to the sale of lands at that time),
which resulted in the great land swindles
giving rise to many of the present claims
of “Six Nations’’ people.
Hostilities Grow

On May 22, 1979, a unit known as the
Young Adult Conservation Corps
(Y.A.C.C.), under the command of the
“‘elected trustees” of the Tribal Council,
began cutting trees on Mohawk land to
make way for construction of a new fence
around Mohawk territory. This delineation
would mark yet-another relinquishment of
land, unrecognized by the traditional
people, yet agreed to by the Tribal Council.
Loran Thompson, one of the traditional
Chiefs, sought to halt the trespass and the

(Continued on page 7)

cutting of trees upon his family’s land by
confiscating the chain saws being used by
the Y.A.C.C. For this defensive measure,
Thompson was dragged from his home,
beaten, and charged with grand larceny
and resisting arrest. On May 29, members
of all the “Six Nations” (Mohawks,
Cayugas, Senecas, Onondagas, Tuscarras,
and Oneidas) marched on the trustees’
administration offices, non-violently
disarmed the Indian Police and demanded
that they resign from their positions. For
taking over and occupying the ad-
ministration building for several hours, 23
Six Nations people were arrested.
Traditional people claim that the state
has historically created ‘‘paper Indians’’
whenever immoral and illicit land tran-
sactions have been desired. They also say
that current prosecutions by the govern-
ment on the indictments handed down
from the May 29 demonstration, while
criminal in nature, are but a political
attempt to destroy the traditional Indian
governments in New York State. The
traditional people fear that any settlement
reached in the present negotiations be-
tween New York State and the St. Regis
Tribal Council will result in the ex-
tinguishment of title to enormous land
claims in return for token payments to the
Indian nation. They further fear that state
negotiation with the Tribal Council,
created by state law but unrecognized by
(Continued on page 10)
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STU DENT GROUPS

by TerryC.Markin

Agora has planned a host of
activities for the law school
community during the month of
November. Its weekly forums
will include such subjects as
occupational safety, the validity
of standardized examinations,
gun control, and the rights of the
handicapped.

On November 7, Agora showed
the movie “Working For Your
Life,”” recently released by the
University of California at
Berkeley. It is the first film ever
produced on the particular
hazards facing women in in-
dustrial employment.

On November 15, Agora will
feature Donald Kates of the
California Rural Legal

Student Reps Dratting

by Glen Wolther

A new constitution wil be
written by the Student Reps In
order to reorganize the student
government. ‘‘The one we have
now is outdated,”’ says Charles
Walker, a third year rep-
resentative.

According to the Reps, the last

time anyone saw a copy of the
constitution was sometime last
year. Presently, the Reps have
been operating under the by-laws
without a constitution; this has
proven to be an Inadequate
means of running the student
government. The reps anticipate
a constitution will eliminate
many of the current problems.

Walker believes that a con-
stitution will eliminate the
problem of familiarizing
students with the operation and
function of a student govern-
ment. ‘“There should be a for-
malized system to avoid starting
from scratch each year; we need
guidelines.”

Commenting on this problem,
second year representative
Nancy Tegtmeier said: *'A
constitution tells me how to
operate and tells people how we
operate.” Sal Russo, another
second year representatrve adds,
““A constitution would give me a
textual basis to rely on for my
authority ; to justify my power.”
A constitution will also create a
method by which the student
government will become ac-
countable to the students.
“Presently, there is no effective
means of dealing with abuses of
power by Reps”’ says Tegtmeier.

Representative-at-large Alan
Brenner, believes a new CoIr
stitution will alleviate the
credibility problem reps have
with the administration and the
faculty. “Structure is the bottom
line. This will give us
credibility,” says Brenner.

Both Tegtmeier and Brenner
agree that the new constitution
should state the goals or the
purpose of the student govern-
ment. Brenner feels the present
system ‘‘is so limited and il
defined”’ as to lead to problems,
while Tegtmeier ‘‘wants to know
why we are here.”

All the Reps seem to.agree that
the purpose of the new govern-
ment will be to act as an om-
budsman — that is — to protect

Assistance Foundation. He has
recently published a con- §

troversial book Restricting
Handguns on gun control and will
lead a discussion on this subject
at Agora’s weekly forum.

Dr. Lorraine Novinski, the
noted testing expert, will address
an Agora forum on November 19.
She will discuss the validity and
applicability of such exams as
the LSAT.

At the end of the month, on
November 28, Samuel Levine, an
attorney specializing in rights for
the handicapped, will speak on
the opportunities for law students
to assist the handicapped in this
rapidly expanding area of the
law. See the notice in CON-
SCIENCE for further details.

the interests of the students. The
Reps feel that the new conr
stitution and government will
achieve this goal by stressing the
need for communication among
all sections of the school:

students, student government,
faculty and administration.

The present function of the
student representatives will also
be incorporated into the new
constitution. These functions are
1. housekeeping duties; and. 2.
liaison between students and
faculty or administration.

The housekeeping duties
consist of budget allocations and
student appointments to com-

mittees. These duties are usually

handled at the beginning of the

year.
The second function, acting as

liaison between students and
faculty or administration, is a

TO: Students

- student Re :

“Photo by Bob Rediger
TRICK OR TREAT: Those who think Hofstra is a dull school should
have been here on Halloween. The Law School was visited by Saul the
Sheik, Bob Capone, Long John Murray, Shopping Bag Lady Lane and
Twinkle the Transvestite.

Proposed Constitution

year-round process. It primarily
entails hearing student
grievances and bringing these
grievances to the attention of the
proper personorbody. Thekey to
doing this job properly, which all
Reps feel they are presently
doing, is being accessible to
students and being aware of their
needs.

Yet, Russo and Walker feel
that students do not penmt the

correctly. “We want people te ge
to the Student Reps.-Let us have
the first shot. We speak to the
Dean all the time and reason with
him,” says Walker. Russo adds
that students should come to the
Reps with their problems before
passing around petitions. They
claim that ‘“Reps should try to
deal with him (the Dean) first.
Informal resolution is more

FROM: Aaron D. Twerski, Chairman

effective. We can exercise
student pressure without student
protests.”” Both Reps hope the
new student government will

solve this problem.
The tentative procedure for

adopting a new constitution will
be 1. The Reps will draft aninitial
constitution: 2. This draft will be
submitted to students for com-
ment and suggestions; 3. The
Reps will then make the changes
A 11 1l 1
draft with any amenc ents will
be submitted for a referendum
before the student body.
Anyone interested in helping
the Reps prepare the initial draft
is welcome to attend the Student
Rep meetings. The Reps usually
meet Tuesday at 4 P.M. in room
9227. All meetings are public and
students are encouraged to at-

tend.

RE: Committee on Reappointment, Promotion and Tenure

The Faculty Committee on Reappointment, Promotion and
Tenure will be considering the following faculty members for
either reappointment, tenure or promotion. The committee
is interested in soliciting student opinion with regard to the
performance of the various candidates. Students wishing to
express their opinion should forward their written remarks
to the chairperson of each subcommittee.

The following are the names of the candidates and the
chairperson of the subcommittee responsible for the

evaluation:
Chairperson of

Tenure Subcommittee
David Diamond David Kadane
William Ginsberg Burton Agata
Linda Champlin John Gregory
Reappointment

Mitchell Gans Ronald Silverman
Kris Glen Abraham Ordover
Eric Lane Stuart Rabinowitz

Promotion to Full Professor

Alan Resnick

Monroe Freedman

First Year

Representatives
Elected
by Sal Russo

The Hofstra Law School

Student - Council last week
welcomed three new members:
Johnnie Story (Section A), Larry
Downes (Section B), and Philip
Rogers (Section C). These
students were elected student
representatives from a field of
nineteen candidates from the
class of 1982. Voter turnout for
the election and the run-off was
over fifty percent of the eligible
voters. All of the candidates and
the first year students who
participated in the election
should be applauded for their
interest in student governance.
The elections were conducted by
the Elections Committee whose
members are Earl Weprin
(Chairman) Oscar Ruiz and Mike
Wells. Members of the Election
Committee made announcements
concerning the elections to the
first year class, typed up the
ballots, typed up statements by
the candidates, “manned” the
ballot box for 10 hours, and
certified the election results. The
Student government owes them a

" debt of thanks for a job well done.

Finally, as a member of the
newspaper staff, I wish the new
representatives and the Class of .
1982, good luck.

by Charles Walker
BALSA stands for Black

American Law  Students
Association. BALSA is a national
organization formed to voice the
needs and concerns of minority
law students.

Hofstra BALSA has planned
numerous activities for the year.
BALSA has been involved in
assisting Dean Sherry Friedman
to recruit new applicants for
Hofstra Law. BALSA has also
been involved in boosting the
name of Hofstra through its own
involvement in recruitment
programs at numerous law
schools such as N.Y.U,
Columbia, Rutgers, N.Y. Law,
and Brooklyn. BALSA contacted
several presitious individuals
and invited them to come fto
speak at Hofstra. The speakers
currently being contacted include
Gerald Horn, Chairman of the
Affirmative Action Coordinating
Counsel, Lawrence W. Pierce,
U.S. District Judge for the
Southern District, Pat Harris,
head of the HE.W., Maynard
Jackson, Mayor of the City of
Atlanta, Percy Sutton, and Ed-
ward Culvert, Chairman of the
State Labor Relations Board.

BALSA will also be par-
ticipating in the Frederick
Douglas Moot Court Competition
which is a competition between
BALSA members at Law Schools
throughout the country.

Last year, BALSA placed
members in the finals. This year,
we plan to win it. Hofstra BALSA
will be represented by James
Sullivan and Patrick Watts, two
third-year students.

BALSA is also working on Its
4th Annual Awards Dinner and a
Cultural Affairs Night.

Notices will be posted around
school to keep you informed.




by Daphne Gronich
I've got the “being a woman in law school” blues.
‘| Believe it or not, I do want to practice law, I am not here
to find a husband, and, yes, I do enjoy law school. Is that
strange (or to put it another way, is that threatening)? I
never thought that it was. Then again, I was always under
the impression that I was living in the era of the liberated
woman, in a society that was slowly educating its
members — men and women — to overcome inherent
sexist attitudes especially with regard to the masculine or
feminine “nature” of particular occupations and fields of

interest.

Imagine my surprise, when a recent graduate and
newly-married acquaintance told me that the first three
questions she was asked during one particular interview
were: ‘‘(1) Are you married? (2) Do you have children?
(3) What does your husband do?” Here is a woman who
proved her qualifications and worth as an individual
through years of learning and a multi-faceted working
experience. She held jobs as a legal intern, part-time
teacher at an undergraduate institution, summer
associate, and all-around work horse. She also was
graduated at the top of her class. This did not prevent her
from being subjected to an age-old put-down. She was
being judged by her marital status, parental expectations
and her relationship to her husband’s position. It is ob-
vious that at least insofar as this particular 35+ year-old
male interviewer was concerned, in considering
qualifications for a job, viewing women and their ‘“‘proper
place” is reasonable and, further, her proper evaluation
depends on the relationship with the men with which she

lives, be it either her father or her husband.

Similar patterns present themselves. For example,
when a woman interviewee responds to the question, “In
what area of the law are you most interested?,”” with the
answer, “I think that I would like to specialize in . . .. I
would, however, prefer to work in a general practice firm
such as yours, because it would give me the exposure to
several areas of the law without requiring me to restrict

LA

by Corey B. Bearak
Controversy came to Hofstra

!
A\

reminded his peer on the picket
line of the old adage: “I may not

myself to a small field of concentration,” she is viewed as
a flighty, indecisive female. In contrast, when a male
responds in the same manner, he is seen as a mature
person who considers all aspects of a profession and
weighs the benefits and disadvantages carefully before
committing himself to an assessment. Such a decision
could govern an entire working life, so why should a
woman be expected to formulate an opinion any more
quickly than a man? Similarly, & woman who does each
assignment, leaving no reference, article or footnote
unread and no cite uncheked may be considered a “nit-
picking perfectionist” whereas a man who approaches
each task in a similar manner is a ‘“‘thorough resear-

cher.”

I resent the fact that women frequently have to sell
themselves more than males in order to find a job as an
attorney. Why should I be made to feel that I will not be
taken seriously unless I dress conservatively in a dark-
colored suit to tone down any feminine characteristics?
Then again, there is a definite inconsistency or bias in-
sofar as women with above-average looks are concerned.
They are advised to use their beauty (whether by at-
taching their pictures to their resumes or by dressing a la
Coco Chanel) to get interviews because, at least insofar as
certain interviewers are concerned, beauty can oc
casionally make up for the disadvantage (deficiency?) of
being a woman.

In spite of the fact that women constitute a majority of
the population, they are very much under-represented
within the legal profession. (At last count, female lawyers
comprise less than seven percent of the American legal
profession.) In this respect, Hofstra Law is to be com-
mended for the realistic female-male ratio of its classes.
Yet, it is not enough to turn out increasing numbers of
women graduates. Society has to accept these new
professionals on an equal basis with males. To do this, we
are all going to have to change -our ingrained
generalizations with respect to certain classes: classes of
professionals and classes of men or of women. -
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Kennedy was an Assistant
Counsel to the same committee
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WOMEN IN THE LAW: Time For Equal Consideration

It is important to realize that sexist attitudes are not
restricted to men; women can be just as sexist and
conservative in their characterization of a ‘“woman’s

function’” and-or place in society. Marabelle Morgan and
her Total Woman is the personification of a sexist person.

Once we recognize that these individuals and

attitudes exist, and that it is not necessarily the class of

men that is the enemy, we can hopefully try to remedy the

situation.
Women attorneys are in essentially the same position as

other graduates of a new law school. There are very few
women in hiring positions and there is no tradition of an
“old girls”’ network. Hopefully, in time, this will change,
although it will be difficult, without redressing the
cultural baggage which has kept women at a disad-
vantage—socially, economically and educationally—by
funneling ‘“the second sex’’ towards particular ‘“female”
social and professional goals.

I consider myself a well-balanced individual. The fact
that I am a woman does not in any way detract from my
confidence that my qualifications would allow me to make
a positive contribution to any law firm or legal ““establish-
ment.” If it becomes necessary for me to enhance or
modulate my feminine qualities to be given the op-
portunity to prove my worth as a lawyer and expand the
scope of my experience and knowledge, I will undoubtedly
do whatever is necessary — within reason of course! As

with any other profession, it is only by performing well on

the job that one receives the recognition of one’s worth. I
am sure that any woman who is given the choice between
being characterized as “just another pretty face’” within
the legal establishment or ‘“‘just another lawyer’’ would
opt for the second version. Inthe final analysis, however,
being ‘“‘just another pretty face’’ in the courtroom is

certainly better than being “just another face’”’ who has
never had the chance to prove her worth as an individual
and as someone admitted to practice before the bar. It is
unfortunate that women in the legal profession today are
forced to choose between sexist discrimination and the

prospect of unemployment.
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with the appearance of attorney agree with what you are saying, as if to vindicate his own role in s -~ EREE.. -
Roy M. Cohn on Wednesday, but I will defend with my life the McCarthy business. The AL B e, V7
October 24, 1979. He was invited yourrightto sayit,”’ to whichthe audience “shushed” an outburst -- W

e E ]
-------

by protestors which had been P e
provoked by Cohn’s remarks I _T_;_:__.-;;;:;-f " |
about communism and com- Ut G

‘munists’ made in defense of the
McCarthy hearings. Cohn told his
version of how both the
Guest Speaker wasintroduced by Democratic and Republican
Brad Koozman, President of the Party leaderships had teamed up
Trial Advocacy Club, to a mixed withthe Eisenhower White House

chorus of boos and polite ap- to discredit McCarthy during the

protestor replied ‘“I’'m sure he
(Roy Cohn) wouldn’t.”

The Moot Courtroom over-
flowed with students as well as
some members of the faculty who
gathered to hear Mr. Cohn. The

by Hofstra Law School’s Trial
Advocacy Club to speak on trial
techniques. Mr. Cohn, a well
known trial lawyer, was Chief
Counsel to Senator Joseph Mc-
Carthy and served as prosecutor
in the frial which led to the
conviction and execution of
Julius and Ethel Rosenberg.
Student demonstrators, carrying

" Photo by Steve Certilman
anyone to ‘‘name one person hurt
by the hearings. I do not think
Senator McCarthy destroyed
lives,”” he continued, ‘“such
blacklisting was inspired by the
House Un-American Activities -

vocacy generally, as well as on
his particular role in the Mec-
Carthy hearings and the
Rosenbergs’ trial, before time
ran out. Cohn then moved to the
foyer outside the Moot Court

signs saying “Remember the plause, the applause over- famous McCarthy — Army room where interested students Committee.” Cohn added that he
Rosenbergs,’”” ‘“‘McCarthy 1s shadowing the “Bronx cheers.” hearings. A subcommittee of continued to pry him for insights.  believed that McCarthy was
Dead. His Henchmen Live On,” Mr. Cohn, well aware of the seven members — four Cohn responded to a question correct about the threat of

communism to the free world and
described the protestors as the
image of McCarthy, objecting to
free speech and frightening
people.

Cohn proudly took respon-
sibility for the Rosenbergs’
execution.

Challenged as to the existence
of a monolithic communist
threat, Cohn found  no
significance to inter-communist
conflict such as that existing
between the Soviets and the
Chinese and between the Chinese
and the North Vietnamese. Cohn
considers China’s threat to
Russia overrated and highly
rates Soviet military capabilities.
He pointed out that not one free
election has taken place since
1917 in any communist nation
that was taken by Soviet forces.
Cohn said that he defends no
dictatorships. He fears the
destruction of Democracy and of
self-determination. Cohn’s anti-

- communism seems based as
much on the vindication of his
sojourn with Senator McCarthy
as in his fears of the “Red

Threat.”
(Continued on page 11)

Republicans and three
Democrats — investigated the
protestors’ right to dissent. activities of Cohn and a sub-
Alluding to one protestor’'s committee advisor on com-
banner, he said that he was not munism, G. David Schine, for
going home and that he intended their alleged pressure tactics
to stay and complete his against the army. In another
presentation. attempt at eliciting sympathy,
Mr. Cohn, invited to address Cohn said former President, and
the group on the subject of trial then Eisenhower’s Vice-
techniques, spoke for ap- President, Richard M. Nixon,
proximately forty minutes. He engineered leaks to the press
discussed his career as which were damaging to Cohn.
prosecutor, as counsel for Trial Techniques
Senator McCarthy, and as Cohn said he learned
defense attorney for the famous from Joseph Welsh, the Army
and the infamous, as well as his Counsel in the McCarthy
own brushes with the law. Cohn Hearing, to divert from the legal
said that he did not apologize for and factual issue and stress the
his views or for his right to ex- flaws in an opponent’s case in an
press them. effort to divert attention from the
Cohn’s Presentation weaknesses in a client’s case. Mr.
In his own defense, Mr. Cohn Cohn advised that a defendant
spoke of how he,a Democrat, was should almost never be placed on
chosen to serve as Counsel to the witness stand. “Put on no
Senator Joseph McCarthy’s case, put on a good cross
Permanent Investigations examination,’”’ Cohn said, “for
Subcommittee of the Senate jurors tend to disbelieve wit-
Government Operations Com- nesses, especially the last ones.”
mittee because of his Mr. Cohn received a warm
specialization in Internal response after he completed his
Security matters. Mr. Cohn presentation. He answered
mentioned that the late Robert F. several questions on trial ad-

demonstrators, stated that he
recognized and respected the

‘“Morality and Ethics Have A
Place In the Law. Does Roy
Cohn?”’, “McCarthyism and F'ree
Speech Don’t Mix. Roy Cohn Go
Home,”” and ‘‘Cohn’s Ethics Are
Unethical,” greeted Mr. Cohn as
he entered the building. The
student demonstrators sat on the
floor near the podium in the Moot
Courtroom and distributed a
‘“Roy Cohn Fact Sheet’’ outlining
improprieties allegedly com-
mitted by the Guest Speaker.
The Cohn controversy started
as soon as his appearance was
announced. “The Committee in
Opposition to the Appearance of
Roy Cohn” advertised in the
October CONSCIENCE that “not
all of the members of the Hofstra
Law Community welcome”
Cohn. The Trial Advocacy Club
felt compelled to respond with an
open letter defending the in-
vitation.
The invitation was accepted
and the controversial figure
‘arrived. Posters denouncing
Cohn were prominently displayed
about the Law School. At the
entrance to the Moot Court room,
protesters congregated in the
hallway. One student passerby

on the ethical problems of being
an advocate by stating that a
lawyer ‘“‘must detach himself
from a client’s cause and
represent him well.” He said the
right to counsel is embodied in
the Code of Ethics and lawyers
must make personal decisions
about whom to represent. (Mr.
Cohn has represented reputed
arganized crime figures such as
Carmine Galente and Carlo
Gambino’s sons, Joseph and
Thomas). He said that he would
not try cases involving hard
drugs or an assault without
provocation on a law en-
forcement officer. |

Questioned about an intentional
news leak in which client Steve
Rubell, an owner of Studio 54, had
claimed that Presidential Aide
Hamilton Jordan used cocaine,
Cohn said it was done without his
input — he was out of the country
— and that it was one of the
stupidest things that anyone had
ever done. Nevertheless, Cohn
called his cocounsel very able
lawyers.

On the issue of the McCarthy
Hearings and the impact they
had on innocent lives, Cohn dared
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I shuffle my way through crunchy
leaf carpets |

hearing the too-sharp sound of
deadness.

I feel sinfully rejuvenated

as I
rosy-cheeked

gulp in the cool air
greedily.

Another year
another fall

and

I am still here

to revel in

the embers of
summer.

SUCCESS: A VIEW OF LAW SCHOOL

by Elizabeth A. Pratt

At the top of my class as a general rule,

I went through seventeen years of school.

I felt proud, but even more,

My teachers said ‘‘good career’s in store.”

I was bright and talented, so I thought,
At graduation time I'd be sought.

Starting law school I felt great,
Thought the law field was my fate.
I soon found, in my three years,
Some extraordinary, talented peers.
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\

\

\
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\

\

\

\
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\ At iaw school life changed around,
\ At the top of my class? I wasn’t found.
\ Instead I was amidst the crowd,
A No longer confident and-or proud.
> Knowing people brighter than me
: At law school, I came to see

\

\

\

\

\

\

\

\

\

\

\

However hard I strived to excel,
I just could not do quite as well.

Students with sharp, perceptive minds.
It was frightening to find,

That my best was not so great,

That I might be second rate.

Yet I hope others will see

I'm a competent lawyer to be.

In the middle of my class it wasn’t so bad,
I succeeded by using the talents I had.

‘ TRIAL

1980.

On Friday, November 10, 1979, twenty students tried out for
Hofstra’s team. The winners of the intramural competition

were:
Dave Lazer

Joan Friedman
Dan Weiner

Vicki Lombardi

Frank Casale
Scott Glick

Any students wishing to assist in the staging of the com-

petition as a host, hostess, witness or in any other capacity
should contact Mark Kalmanowitz at 5604588 or 560-3332 or

Debra Wallerstein at 334-5298.

Poeitry Corner

Twilight on rust — crisply pleasing autumal senses

By Daphne

COMPETITION:
UPDATE

The Northeast Regionals of the National Trial Advocacy
Competition will be hosted by Hofstra Law School and will be
held at the new Supreme Courthouse in Mineola. The com-
petition will be held on the weekend of January 26th and 27th,

PR PR PRI

DEBBIE SCHULMAN 82—

‘“Announcing the names of Johns
may have a deterrent effect on
those who are concerned with
having their reputations tar-
nished or with the effects it may
have on their families. However,
it will generally not control the
problem  of prostitution.
Prostitution has been going on for
so long and is so out of control
that more drastic measures are
needed. Legislation may be the
answer, whereas Mayor Koch’s
policy of humiliating these few
men is not.”’

JIM FOSTER,
Mayor’s policy is not an effective
way of dealing with the problem
of prostitution. Few Johns will be
deterred because they know
police enforcement is so lax that
it takes weeks before enough
arrests are made to compile a list
of names to be read over the air.
Johns will also have little to fear
when they learn that few people
will hear the announcements
over N.Y. City’s local radio
station. In any event, i the
Mayor’s policy is continued, the
names of any women arrested for
patronizing prostitutes should be
announced so as to provide un-

'80—* ‘T he

DEBOR.AH SHERMAN ’81-—
“I believe prostitution should be
legalized. However, as long as
the legislature has decided
otherwise, I strongly feel thatitis.
NOT the mayor’s position to

place an additional punishment
on the Johns. The legislature can

and should provide for equality of
punishment until such time as
they realize the absurdity of
criminalizing such activity. But,
it is still NOT for the mayor to

do.”_

Our apologies are extended to
Prof. Robert A. Weiner
(Artists Rights) whose given
name inadvertently appeared

biased enforcement of the policy.

“MONTHLY

This column is devoted to busmess concepts.
Many persons at this school have had no business
courses whatsoever and are afraid of the field. My
objectives are to dispel the fears, inform, and
generally de-mystify specific areas of business. I
hope to make topics interesting and relevant; any
reader suggestions are heartily welcomed. Future
topics may include stocks and bonds, underwriting
and the role of the investment banker, and the in-

“ternational monetary fund: what is it?

Products like pork bellies, oilseeds, copra (dried
coconut meat and soybean oils), don’t normally
conjure up the same images of world markets and
high powered finance as do the magical intonations
of gold and silver. Nonetheless, they are all-
important components of the same system—
commodity markets. Commodities include natural
resources such as wood, metals and cotton; food-
stuffs like tea, orange juice, coffee, sugar, wheat,
cattle and hogs; financial instrumens such as the
British pound, the German mark and U.S. treasury
bills: and minor items like copra, shellac, hides and
skins.

Commodity markets deal with the problem of
getting the commodity from the field to the
producer which is, more than anything else, a
distribution and transportation concern. Although
the area of discussion in this article is commodity
exchanges, not the distribution of commodities, as
are commodity markets, one cannot exist without
the other. A commodity market is called a ‘““spot”
market when goods are on hand and ready for sale
to a buyer who wishes to take delivery. It is much
the same as going to the store to buy a newspaper—
you give the stationer the money and s-he gives you
the paper; you give the cattle-raiser money and s-
he gives you a cow.

Commodity exchanges deal in the future through
the vehicle of a commodity futures contract. This
contract is an agreement to buy and receive (or to
sell and deliver) a stated quantity and quality of a
specified commodity at a prearranged future date
at a set price. This is the essence of commodity
trading, and the key is the future price. Say, for
example, that you purchase a contract now to
obtain the delivery of goods in April. The price is
agreed upon now; however, you are contractually
bound to it in April. Meanwhile, due to market
forces, the price will have changed from what it is
now to what it will be then. Profit lies in correctly
estimating that price movement.

in error in last issue of
CONSCIENCE.

BUSINESS
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transactmns and that noone need accpt dehvery of
the good itself, is cardinal to the exchange.

(Reasons become apparent later.) If delivery is
desired, it takes place in the form of a warehouse

receipt, not as the actual commodity itself. An

investor need not worry about having 10,000

bushels of soybeans dumped on her or his front

porch unless s-he wants it that way.
You may well wonder who cares about soybean or

shellac prices. The answer lies in understanding
that commodities truly reflet a world market:
goods come from all corners of the globe depending
on which nations have what resources. Whenever
there are price differentials due to either place or
time, there are persons willing to step in, assume
the risk, and reap the profit. Many investors don’t
really care about the commodity itself; they view it
as an opportunity to make money. Others, such as
manufacturers who utilize the raw material, do
care because the price of the raw materials affects
the cost of their end product. Eventually all price
effects filter down to the consumer.

Big business is not in the business of being

charitable: its guiding light is net profit. While you
may not care for the morality involved, this focus is
determinative of who worries about prices.
Everyone worries whether they realize it or not.
Manufacturers pass on price increases in their
costs one for one. When a consumer complains of
high prices, among other things, s-he is unhappy
with the prices of materials that comprise the good
itself. Nevertheless, if you wanna dance you gotta
pay the piper!

Commodity investment must be viewed within
the framework of the universe of all possible in-
vestments. Comparative buying is critical to un-
derstanding the value of any particular investment
and central to this is the issue of risk: i.e., what the
probability is of losing your original investment. If
the probability is high, the venture is risky, and if

‘high risk is apparent, a rational investor would

demand the possibility of high return. The
correlation between risk and return is the major
criteria upon which to decide whether the in-
vestment is worth considering in a particular
financial situation. Commeodity futures are an
extraordinarily risky venture for speculators;
consequently, rewards are also high for those who
guessed right.

The mechanism of the market bears examination
before we can understand who invests and for what

reasons. Suppose you believe the price of corn will

(Continued on page 5)
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DEBBIE BERLIN, ’'81-—‘I
think prostitution should be
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RUSSELL BURMAN ’80—‘“No
doubt a fine idea. Much better

names of prostitutes patrons on the New York City radio station?
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Koch’s John list reminds me of

LISA LEVINE, ’82—‘“Mayor
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'Tis time for me to come
forward and out of the closet to
reveal to you, the public, some
of my favorite recipes. These
are ftried and true recipes
which have been passed on
through the ages to me, Chef
Glen. Many of you are star-
ving law school students or
professors who can use the
help I am about to give to you.
Some of you have even had the
opportunity to taste my
delicious delectable delights
at my various dinners and
have wanted to know (and
some have even asked me),
“Chef Glen, howdoyoudoit?”

CHEF'S BLEND

by Chef Glenn

Well, no matter who you are,
or for whatever reasons you
may have, here is your op-
portunity to learn my secret
recipes. These recipes will
surely make your meals
tastier. All will be simple so
that your minds will not be
cluttered with complicated
details.

Feel free to comment on a
recipe once you have tried it.
Or, feel free to send me, Chef
Glen, your favorite recipe and
if I like it, I will use it in my
column. Send all comments to
me, Chef Glen via CON-
SCIENCE.

legalized, but as long as it is still
illegal, the punishment should be
made more equal thanit has been
in the past. The Johns have
always gotten away without any
sentence or with a small fine
while prostitutes served short jail
sentences or paid higher fines.
Broadcasting the names of Johns
on the radio, while it is a form of
public humiliation, tends to
equalize the punsihment. It’s just
too bad that Mayor Koch s
spending time thinking up ways
to punish prostitution rather than
fighting for its legalization.”’

than fireside chats. The un-
derlying premise of the Mayor’s
program is to deter clientele
through fear of embarrassment
or worse. It’s similar to the
colonial practice of dragging the
guilty through the streets, sub-
jecting them to public ridicule.
Unfortunately, the Mayor is
limiting the audience and the
intended effect by the means that
he chose. There should be daily
reports in all major newspapers
and ‘“Dear John” letters sent to
customers’ homes. Until the
program is fleshed out, it may

turm out to be a waste of tax-
payers’ money.”’

the kind of punishment that the
Pilgrims of the Hawthorne era

‘'would impose, ie., a scarlet

letter. In both casessocial distain
and scorn result, however,
prostitution will not cease
because it is an established in-
stitution. Instead of abandoning
prostitution, customers will be
more careful about their identity
and find other ways to get around
this ‘“John rule.’ For the un-
fortunate who get caught, I forsee
blackmail, broken marriages,
and public scom. One should also
think about all the other violators
of the law whose names are not
announced.”

Monthly Business...

(Continued from page 9)

The best way to explain margm iS through an
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2 to 3 tablespmns cho ed

CLIP AND SAVE

FETTUCINE
ALA CHEF GLEN

Ingredients:
116 oz. (or two 8 0z.) package

medium egg noodles or

fettucine noodles
2 egg yolks

3 cups milk

1 cup heavy cream

4 tablespoons butter or
margarine

4 tablespoons flour

Y2 teaspoon salt

1 cup Ricotta cheese (or if you

are tight on money, 1 cup
dry fine curd cottage
cheese)

2 cup grated Parmesan

cheese
2 cup grated Romano cheese

rise in the near future (mere on price movements
later). Accordingly, you purchase a futures con-
tract calling for 5,000 bushels of corn (the standard
amount of one contract) to be delivered in May at
$2.25 per bushel. If the price is actually $2.30 in
May, you will have made $250, less transaction
costs, on the deal; if the price is $2.20 per bushel,
you will have lost an equal amount. This tran-
saction would be termed a ‘“long’’ position since you
would have ownership. Think of a long position as a
normal type of contcact of sale—one where you
hope prices rise so that you can make money.
Short Position

Contrast this with a “short” position which
amounts to selling what you don’t own. Selling short
is done with the expectation that interim prices will
fall, enabling you to purchase back what you sold
for less than the price at which you sold it. You
would contract now to sell 5,000 bushels in May at
$2.25 per bushel. Prior to May you go into the
market and, hopefully, purchase a contract (to
deliver to you) 5,000 bushels in May at $2.20 per
bushel. Here, with similar facts, you will have
made money ($250 gross) on a decline in price. The
danger of a short position is unlimited liability. You
are contractually bound to redeliver the contract,
regardless of the cost to you. If the market goes
against your expectations, you can take a severe
beating. These principles operate in the same way
on the stock market, the difference being that the
stock market is ‘“spot” in nature. Therefore, you
need to have your broker lend you the shares you
wish to sell out of his-her margin accounts with a
contract specifying how and when you pay him or
her back.

Margin and Leverage

Two conceptual realities enable the commodity
exchanges to offer tremendous profits (and take
equally tremendous losses): margin and leverage.
“Leverage” is the result of margin or any other
type of debt situation. ‘“Margin” is where you are
allowed to pay only a percentage of the total value
of what you purchase, even though you exercise
complete control over the commodity. In the
commodity market the small amount paid is
considered good faith money, evidence of an ability
| to pay, and not a down payment. Expressed as a
percentage, the requirement is set by the individual
brokerage house where you do business, but it must
be above the minimum set by the particular ex-
change. Not all brokerage houses necessarily have
the same margin requirement, though as a prac-
tical matter the differential is never that great.

example. Suppose you wish to b
corn. Margin requirements are usually betwem 10

and 30 percent of value. Assuming that it is 10
percent, to control that $10,000 worth of corn you
need only come up with $1000 cash. Think of this in
terms of a see-saw. At one end is the weight of
$10,000 worth of goods and in order to get the other
end off the ground you need only $1000 worth of
weight. In this manner, you are able to multiply
your money’s power by a factor of 10. This
multiplication is the concept of leverage; it gives
money muscle.

Of course this is not totally a one-way street. By
utilizing margin you expose yourself to greater
financial pains with market fluctuations. The
reason is that the rules require you to keep your
margin at the same value level. Suppose your
$10,000 of corn falls to a selling price of $9,700. Most
brokerage houses require that when your margin
becomes ‘“‘impaired” by 25 percent or more, you
must put up more money. A margin is impaired
when your margin minus your paper loss falls
below a certain level, here a 30 percent drop. The
broker doesn’t want to bear the risk of your tran-
saction so s-he puts out a margm call which tells
you to put up more money, in this example, $300.
That money would put your margin back to full
value. The problem arises when the margin call
comes at a time when you don’t have the $300
needed. In that case, the broker will sell enough of
your holdings to cover the loss, regardless of the
loss you take on the sale. Commonly referring to
stocks, the value of your margin, that which you
own, is called equity. Equity applies to any position
of ownership. The similarity to legal equity is
totally unintentional. To appreciate the tremendous
risks involved, it is important to realize that a mere

1
-

Stir until
thickened

until melted
and mix

parsley
8) Serve.

luck!
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1) Cook noodles accordmg
to package directions, drain
and keep warm.

2) Beat the egg yolks; add
milk and cream; mix well

3) Melt butter over low
heat. Blend in flour and salt

4) Add milk mixture to
butter mixture over low heat.
smooth

5) Add the cheeses. Stir
6) Pour sauce over noodles
7) Sprinkle noodles with

This recipe will make 6
servings. Have fun and good

and

10 percent drop in the commodity price will wipe
out your margin entirely. Yet, without margin you
really can’t control enough value to make the
purchase worthwhile, unless of course you happen
to be independently wealthy.

Investors: The Hedger and the Speculator

There are two distinct groups of people who in-
vest in commodities: hedgers and speculators.
Both contribute to the single most important reason
for the futures market’s success— to provide price
insurance for producers and manufacturers, while
these two couldn’t be further apart in motive.
Hedgers are primarily manufacturers who utilize a

particular commodity. Their business is produc-
(Continued on page 12)
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ANNOUNCEMENITS

The Bulletin Strip ~ What's Up Doc?

Dean Regan reports ... Progress has been
made in the ongoing negotiations with the
central administration over the ‘‘rake-off’

problem of Law School siphoning funds to
support the general Hofstra community. Follow
up next month for details . . .

The 2d Circuit Appellate Litigation
Course has scored its first victory. A criminal
conviction has been reversed. Congrats to the
students who worked wunder Chris Glen’s

tutelage . . .

A Spring Legal FEthics Course to be
resplendent with famous names along with our
notable Monroe . . .

. . . Look to the upcoming issue
of “‘Northwestern University Law Review in
December for the latest word on Conflicts of
Law. The article written by our own Professor
Aaron D. Twerski and alumnus Renee G. Mayer
... Sure to arouse controversy within the field.

. And for all you law students whose
relationships are either on the rocks or
hopelessly down the drain due to law school,
don't despair! You are not alone. A support
group has recently been formed specifically for

students like you. C.O.C. — Career Oriented
Casualties — members can be found in the

lounge sipping coffee and exchanging tales of
woe. All eligible students are welcome.

Hofstra Law Update

The Agora Group at Hofstra Law School will sponsor a lecture
by well known health consumer advocate, Samuel M. Levine, an
Oceanside attorney, on the subjed of ‘‘Protecting the Rights of
the Handicapped.” The lecture will be presented on November
28, 1 P.M., Hofstra Law School.

About fifty percent of the population has a direct, personal
involvement with, and concern for, a family member with a
serious, permanent physical, mental or developmental
disability or handicap (about 20 percent of the population).
Important new rights and benefits are now available to these
families and persons with handicaps under many federal and
state laws. These rights and benefits include: freedom from
discrimination and new opportunities for jobs, housing, public
accommodations, education, health, mental health and
rehabilitation services, removal of architectural barriers,

preventing institutionalization.

Persons with disabilities and handicaps, their parents,
relatives and friends, and the general public, are urged to at-
tend this important lecture. Ideas and information will be
presented by Mr. Levine which may have an important bearing
on solving some of the serious problems which people with
handicaps face in the improvement of their health, well-being

and life style.

For further information call Anita Lubetsky at (916) 248-0783
or Terry Markin at (516) 333-7929.

The new course offerings of
Patent Law and Accounting for
Lawyers have been added in
response to student proposals and
interest, demonstrated by
students’ signatureson lists in the
Admissions Office. The professor
slated to teach Accounting for
Lazyers is as yet unnamed, but
Special Professor Sevilly, a
partner in a Long Island-based
patent law firm, will be teaching
Patent Law.

Public Sector Labor Law will
be taught in the spring by a
Distinguished Visiting Faculty
member, Arvid Anderson. Mr.
Anderson, who has just been
named a neutral member of the

Pay Board which monitors wage

and price controls, is the
chairman of the Office of
Collective Bargaining of the City
of New York. The 3-credit course
is:” designed for third year
students.

~ Artist

On Campus

Hair, Dust, Lint, Etc....

Hair, dust, lint, powder, smoke
and sand will be combmned to
form a five-week exhibit at
Hofstra University’s Emily Lowe
Gallery in Hempstead.

From November 14 through
December 21, Remains — The
in Environment will in-
corporate these materials into
works of art. Artists included In
the exhibit are: Banerjee, Randy
Williams, Susan Fitzsimmons,
David Hammons, Howardena
Pindell, Cathy Billian and Senga
Nengudi.

‘‘Remains’”’ are those
materials which constitute the
matter or substance left over
from a primary action, explained
Kevin Consey, Director of the
Emily Lowe Gallery. Unlike
‘“ready-made” and ‘‘discard”
art, which are generally
associated with the Dada
movement, Mr. Consey said that
“remains’’ have no particular
purpose, function or definition

clarifying their intent.

Special events in conjunction

~~—— with this exhibiti

to provide the public with an
opportunity to meet with the
artists. These events include:

_Installation and informal
talk: November 11 from 3 to ©
p.m. by Senga Nangudi.

—Lectures: Nov. 20, Noon—
Randy Williams; Nov. 27, Noon—
Susan Fitzsimmon; Dec. 4,
Noon—David Hammons; Dec. 9,
Noon—Howardena Pindell; and
Dec. 6, Noon—Cathy Billian.

— Performance: Nov. 29 at 7
p.m. “Duet to 2000.”" Banerjee
(work of Fumage on canvas with

sounds and music) and Dennis-

Cruz (music and sound com-

position with visual
collaboration).
Hours for ‘‘Remains—The

Artist in Environment’ are
Tuesday, and Wednesday, 10
am. to 9 pm.; Thursday and
Friday, 10 am. to 9 pm.;

‘Saturday and Sunday; 1 to 9

p.m.; closed Monday. For further
information on this exhibition,
contact the Emily Lowe Gallery,
Hofstra University, Hempstead,
New York, 11550, (516) 960-3270.

The Emily Lowe Gallery,
Hofstra University, a member of
the Association of Museums and
the Long Island Museum
Association, is a university art
museum open to the public, free
of charge.

November 20—THE
HOFSTRA SINGERS—
Kathleen DGlixt-Meyhoefer,
Director.
international folk songs for
chamber chorus. Playhouse,
8:00 p.m. $1.50. ($1 to
senior citizens and non-
Hofstra students.)

A program of

DRAMA

-  November 17, 18—SIX
CHARACTERS 1IN
SEARCH OF AN
AUTHOR — Award-
winning play by Luigi
Pirandello (part of Hofstra’s
Focus on Italy). Directed by
Richard Mason. Provocative
[talian dramatist uses the
theatre to illuminate life,
our superficial un-
derstanding of it and
ourselves. Mr. Pirandello’s
most famous play. The West
End Theatre. Tickets $2. All
performances are at 8:30
p.m., except Sundays,
November 11 and 18, which
will be at 3:00 p.m. For
reservations, call (516) S560-
3281. _
November 29— “SCENES
COMIQUES DE
MO+l E R-E A
[ONESCO”’—In French, by
Hofstra’s French Drama
Workshop. Directed by
Gisele Kapuscinski. 10 a.m.

. e
Center Theatre, North

Campus. $1 donation.
MUSIC (The Hofstra
Chamber Music Series)

ART AUCTION _

November 17 and 18—
ON-THE-AIR AUC-
TION—ATrt, antiques and
collectibles (tax deductible)
will be auctioned on-the-air
1 Channel 21, noon to
midnight.  Professional
dealers and gallery directors

will conduct an auction.
Benefit of WLIW/Channel
21 in cooperation with
Hofstra University. Call
560-3528/9 or write Dr.
Robert Myron, Art History

Department, Hofstra
University, Hempstead,
N.Y. 11550.

November I15—THE

AMERICAN CHAMBER
ENSEMBLE — Blanche
Abram and Naomi Drucker,
co-directors. A program of
works by Beethoven, Sch-
mitt, Villa Lobos, Flanagan
and Brahms, Herbert
Beattie, guest artist. 3 p.m.
John Cranford Adams
Playhouse. Tickets $3.

(Senior citizens and non-
Hofstra students $1.50.)

MUSIC
Festival)

(The Fall Arts

material

FOCUS ON ITALY

November 29—
LECTURE—""The Con-
tradictions of Social Life in
the Slums of Naples.”” First-
hand report by Dr. Thomas
Belmonte, Assistant
Professor of Anthropology
at Hofstra University.
During 1974 and 1975, Dr.
Belmonte lived 1in a
Neapolitan slum to gather
for his recently
published book, THE
BROKEN FOUNTALIN.
3:00 and 7:00 p.m. %th
Floor, Library, North
Campus. Admission free.

And on the
8th day Lexis
was created. . .
and it was good
- even for you.

How!

Sign up
in rm. 121A

CONTEMPORARY
AUTHORS SEMINAR

November 15—MURIEL
RUKEYSER — Mz,
Rukeyser speaks informally
on her latest work, Collected
Poems (1979), which brings
together the work of this
distinguished poet spanning
four decades. Ninth floor,
Library (Special Collec-
tions). Admission free. 3:45
p.m.

November 28—
MORTON N. COHEN—
Mr. Cohen will speak on the
works of Lewis Carroll.
Ninth Floor, Library. 3:45
p.m. Admission free.

Both lectures are
presented by the Depart-
ment of English and Hofstra
Library Associates. Call
Professor Arthur Gregor for

further information. (516)

560-3876.
(Continued on page 13)
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Discriminatory

Clubs. ..

against in admission to the bar. Until the middle of
the twentieth century, white lawyers excluded
black lawyers from membership in the American
Bar Association.

The Civil Rights Movement of the 1960’s suc-
ceeded, however, in sensitizing large numbers of
white Americans to the evil of racial injustice, and
to the relationship between the degradation of
social segregation and the successful imposition of
an inferior economic and political status upon
blacks. By the 1970’s, therefore, even those who
might lack an innate sense of justice can be ex-
pected to have developed sufficient sensitivity and
concern to refrain from affiliation with clubs and
other organizations that are known to be racist in
their membership policies and practices.

In the context of that briefly summarized history
of social and legal discrimination—including the
essential role played by the federal judiciary in
making racism a dominant social and political
force—the appointment of a federal judge who has
been a member of a club known to practice racism
would be a shocking thing. Surely the United States
Senate would be seen—and reasonably so—as
condoning, if not sharing, the candidate’s in-
sensitivity to racial injustice.

I would not suggest, however, that such mem-
bership should automatically and conclusively
constitute disqualification. Rather, it should create
a heavy presumption against confirmation, with
the weight of the presumption dependent upon the
duration of membership and how long ago it was
terminated. In addition, the candidate should be
given the opportunity to overcome the presumption
against confirmation by showing that he or she has
established a record of active support for racial
justice over a significant period of time.(3)

Further ground for a heavy presumption against
confirmation of candidates who are members of
clubs known to practice racism is found in the rules

relating to disqualification of judges.

The mostimportant area of federal jurisdiction is
the resolution of federal questions. Within that
jurisdiction, there are no issues more vital and
controversial that a federal judge can be called
upon to decide than those relating to equal

- protection of the laws. I believe that it would be

irresponsible for the Senate to confirm as federal
judge a candidate who would be unfit to sit In
judgment in such important federal cases—a judge,
that is, who would be disqualified under applicable
law.

There are tworelevant provisions under 28 U.S.C.
§ 455, which is the federal statute relative to the
disqualification of judges. Section 455(a) requires
that a judge ‘“shall’”’(4) be disqualified whenever

the judge’s ‘“‘impartiality might reasonably be

questioned.”” (Emphasis added)(5) The other
relevant provision is § 455(b) (1), which also
required disqualification whenever the judge has
‘““a personal bias or prejudice concerning a party.”
As the Supreme Court has held (apparently ex-
pressing a constitutional imperative and not just a
statutory one), ‘“‘any tribunal permitted by law to
try cases and controversies not only must be un-
biased but also must avoid even the appearance of
bias.”(6) Moreover, Justice Frankfurter has ex-
plained that a judge should be disqualified if there
is “ground for believing’’ that ‘‘unconscious
feelings may operate in the ultimate judgement’’ or
“may not unfairly lead others to believe they are
operating.” The “guiding consideration,” Justice
Frankfurter held, is that ‘‘the administration of
justice should reasonably appear to be disin-
terested,” as well as be so in fact.(7)

Moreover, the judge’s disqualifying bias may
relate to a class of which a litigant is a member,
regardless of any specific animus directed against
the litigant individually.(8) The Harvard Law
Review suggests, by way of illustration:

‘““ ... Where bias against blacks is suggested

by a white judge’s prior expression of op-

position to racial integration, he may be

disqualified in a school desegregation suit . . .

because of a highly relevant bias against a

class ... 7 (9)

The reference is to a white judge’s ‘“‘prior ex-
pression’’ of opposition to racial integration. Ac-
tions, of course, speak louder than words: joining a
segregated club is far more significant than talking
about segregation.

It seems clear, therefore, that a judge who has
been a member of a club that practices racism is
required by § 455(a) and 455(b) (1) to be
disqualified from sitting in all cases involving
allegations of racial injustice. As suggested above,
the Senate should not confirm a judge whose

essential functioning as a federal judge would be
thus severely impaired. Indeed, there is only one
more serious concern, that is, that such a judge
might sit in judgment despite the disqualifying
appearance of bias or lack of impartiality.

Imagine this case. You are a black applicant for
membership in the bar of a state with a long history
of social and legal racism. You believe that you
have been the victim of racial discrimination in the
administration of the bar examination, and you
seek redress in a federal court. The judge, however,
only two years previously, was president of a
private bar association having a clause in its
bylaws barring black lawyers from membership.
The judge had made no effort to change the
organization’s racist policy or practice—until he
became interested in federal judgeship. After
reports in the press that he was being considered
for the federal bench, the judge appointed a com-
mittee to review the bylaws, making no suggestion
to it, however, regarding the racial exclusion
clause.

The first contention is that the candidate is being
held guilty by association. What we are concerned
with, however, is not a case in which X is guilty of a
wrong and Y is held guilty merely because of
friendship or other innocent association with X. We
have been assuming that the judicial candidate has
chosen to join and remain a member of an
organization, knowing that the organization
practices racism with respect to its membership,
and that the candidate has failed to make any
significant effort to change those practices.
Thereby, the candidate has knowingly participated
in racist practices or, at least, has knowingly and
voluntarily accepted racism as part of his or her
own pattern of living.

A club or other organization does not practice
racism as an abstract entity. It is the members, as
individual participants, who are guilty if their
organization, to their knowledge and with their
tacit approval, practices racism.

Nor would it be correct to suggest that the can-
didate’s freedom of association is being un-
constitutionally impaired. There is, of course, a
constitutional right to belong to a private
organization that restricts its memberships, even
on arbitrary grounds. Similarly, there is a con-
stitutional right to refrain from civic activities, or
from publishing scholarly articles, or from taking
leadership responsibilities in the organized bar.

For rexample, Congress surely could. not-con-- |

stitutionally punish a lawyer for refusing to be an
active member in the American Law Institute. Yet
the Senate might well give positive weight to such
membership in considering judicial candidates,
and conversely, therefore, a competing candidate
who had declined A.L.I. membership might be said
to have been disadvantaged or ‘‘punished’’ thereby.
That characterization, however, would be
erroneous in that context.

The controlling consideration, of course, is the
relevance of the activity in question as a bona fide
qualification for serving on the federal bench. Thus,
it is entirely appropriate for the Senate to give
affirmative weight to active membership in civic
and bar associations (even though such activities
could not be constitutionally compelled). And it is
equally appropriate to give negative weight to
knowing involvement in racist activities (even
though such activities could not be constitutionally
proscribed), because such conduct on the part of a
judicial candidate manifests a lack of essential
sensitivity and constitutes a basis for
disqualification to sit in judgment in an extremely
important category of federal cases. (10)

Finally, assuming that a particular judicial
candidate is deemed eligible for confirmation
despite membership in a club known to practice
racism, is the candidate’s refusal to resign from
such membership a basis for disqualification? In
view of the foregoing discussion, it seems clear that
a judge who is that deeply committed to main-
taining a racist association, despite the appearance
of bias thereby created, is statutorily and con-
stitutionally unfit to adjudicate a case involving
allegations of racial injustice.(11) Accordingly, it is
respectfully submitted that it would be irrespon-
sible for the Senate to confirm such a candidate for
the federal judiciary.

Conclusion

Membership in a club or other organization
known to practice racism in its membership
policies should create a heavy presumption against
confirmation of a federal judicial candidate. The
weight of the presumption should depend upon the
duration of the membership and when it was ter-
minated. The candidate should be given the op-
portunity, however, to overcome the presumption
by showing an established record of active support
for racial justice. Nevertheless, the refusal of a
judicial candidate to resign from a club known to
practice racism should in itself be grounds for
disqualification to sit on the federal bench.
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Footnotes

(1) 19 How. 393 (1857).

(2) Ibid, 407 (emphasis added). Long before Chief Justice
Taney expressed those horrendous views from the bench, his
attitudes were known. See Swisher, Roger B. Taney 151-155
(1935).

(3) An extreme but effective illustration of how the
presumption might be overcome is the case of Justice Hugo
Black. Challenged with his earlier membership in the Ku Klux
Klan, Justice Black was able to say, without contradiction:

‘“My words and acts are a matter of public record. I believe

that my record as a Senator refutes every implication of

racial or religious intolerance. It shows that I was of that
group of liberal senators who have consistently fought for
the civil, economic and religious rights of all Americans
without regard to race or creed . .. ”

Frank, Mr. Justice Black 105 (1949).

(4) The parallel provision of the ABA Code of Judicial Con-
duct, Canon3(c)(1), says ‘“‘should” rather than “shall.” Section
455 therefore manifests a clear Congressional imperative in
such cases.

(5) I agree with the gloss put on the same language in Canon
3C(1) of the ABA Code of Judicial Conduct, that is, that the
reference is to any conduct that would (I prefer “could”) lead
‘““a reasonable man knowing all the circumstances’’ to conclude
that the judge’s impartiality might reasonably be questioned.
Thode, Reporter’s Notes to the Code of Judicial Conduct 60
(1973); accord, Rehnquist, Sense and Nonsense about Judicial
Ethics 9 (1973).

(6) Commonwealth Coatings Corp. v. Continental Casualty
Co., 393 U.S. 145 (1978).

(7) Public Utilities Commission v. Pollack, 343 U.S. 451, 466-
467 (1952) (separate opinion).

(8) See, e.g., Berger v. United States, 255 U.S. 22 (1921).

(9) Note, ‘‘Disqualification of Judges,’’ 86 Harv. L. Rev. 736,
757 () (emphasis added).

(10) Membership in ethnic clubs, such as the Hibernians, Sons.
of Italy, etc., is therefore clearly distinguishable: Such<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>