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is te r«ply to a l@tt«r dated July
Pamialdo.
iissae of Hr. l©8@Q&h«l*s entitlement to vee«tioa;
beatis was not directly before me -in the
«¥©lviiig hi« **difi«h«Yg«M < Beither §14®
may ass«»rtio«« or offered any @viderae« om those torn «»tt«rs.
my
di4 not aa-d w«§ not iatendcdl to detetmtes,
or cfe« ©ttier, ?»teefcli«ir th« tlasa Hr« a©8«mtbAl did mot
was to be cr«dited toward vacation gi»d/or attendance bontis.
Obvloualy b^pa^er, £fee Award tj«s ©u affect on tfee vaeatioo
att«nd«ie« boa»M credit to which Me* &0senth&l say be entitled, Tim question it whether those 4«y« «Aich I held iir.
l&osenthel could
thowld hsve worked, either for his eaployer,
or within the ladastry by aitif«tiom( but whieh he did not work
should be credited for vacation pay and attendance bomts.

On this question the contract is explicit. In addition to
credit for days worked, Articles XX and XII enumerate specific
exceptions, treated as "excused absences" , for which credit
toward attendance bonus and vacation pay is given* The reasons
for Mr. Rosenthaifs failure to work the days in question are not
sraong the enumerated contraetural exceptions. Therefore, to
grant him credit for those days would be inconsistent with the
contract clauses that control*
Indeed, and in short, I cannot see how those days which I
found he "should and could have worked", and during which he was
spending his tins petitioning various agencies, can be deemed
as "excused absences" within the meaning of the contract/ Since
I did not "excuse" him for aissing that working tirae in my Award,
I cannot now construe that tine as "excused absencesH for purposes
of vacation pay and attendance bonus.
Hy order that Mr. Kasenthal's seniority remain intact is not
inconsistent with the foregoing* As the question of his "employ*
meat or reimplayment" was in dispute in the arbitration, the
restoration of his seniority was intended to make clear that he
was not a "new hire*4 upon resumption of active employment*
Certainly there are situations in which an employee's seniority
continues, though for reasons not among those listed as exceptional
In Article* XI and Xt& he is abse&t fro® work and does not receive
credit toward vacation pay or attendance bonus.

Eric J, Sehmertjs
Impartial Chairman
EJSiha

NEW YORK CITY

TAXI DRIVERS UNION

AFL-CIO

Local 3036

Phone 679-2600

386 PARK AVENUE SOUTH, NEW YORK, N. Y. 10016, ?TH FLOOR
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President
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Secretary
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Assistant Secretary
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Mrb Erie Schmertz
122 East 4-2nd Street
New York City, 1001?
Dear Mr. Schmertz,

Recording Secretary
JOHN ELLIS
Treasurer
TEDDY SMITH
Vice Presidents
FELIX ACEVEDO
BEN GOLDBERG

RAY j. MCCARTY
ROBERT J. PANCALDO
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ELIAS RICK

Executive Council Members
Bronx
ORLANDO RIVERA
RICHARD ROGERS
Manhattan
WILLIAM CRAIG
HY MEYERS

Queens
ARTHUR STRICKLAND
EDWARD ZARR
Brooklyn
SAM EASTMAN
ANTHONY VILLANI
Trustees
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SAM ROBERTS

As per our conversation with regards the Simon
Bosenthal award, our position has been, in similar,
favorable awards, with full seniority rights restored,
to expect credit towards the vacation and attendance
bonus„
Our response from the employers has been in the
affirraativee May I at this time quote from your Award
in the Rosenthal case: "He may resume his employment
with the Employer with his seniority intact provided
he does so within 48 hours after notification to him
by the Union of this Award. His claim for back pay
for the time lost is denied because of his failure to
return to work following his reinstatement and his
failure to" mitigate damages'*„
You do refer to his claim for back pay and /ou
did indicate your opinion. On his seniority, which
does include credit towards the vacation and attendance
bonus you refer to "with his seniority intact".
We would appreciate a clarification on the above
so we may inform Mr» Rosenthal as soon as possible.
Thank you kindly,

Attorney
DONALD F. MENAGH

Respectfrally,yours,
Ben Goldberg

Robert Pancaldo

Administrative Assistants to the President
BP/bg

oc: D.Menagh

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

Metropolitan Taxicab Board of Trade, Inc. '
on behalf of Londal Operating Corp.
'
I

and
New York City Taxi Drivers Union
Local 3036, AFL-CIO

'

Award

'
'

The Undersigned as Impartial Chairman under the Collective Bargaining Agreement between the above named parties and
having duly heard the proofs and allegations of the parties
makes the following Award;
1. Unsafe cars shall not be dispatched.
2. As set forth in Article XXIII of the contract,
whether a vehicle is in safe operating condition, is a matter for determination of the
foreman or supervisor of the maintenance department.
3. If the Union continues to challenge the safety
of a vehicle after it has been determined safe
by the foreman or supervisor and dispatched by
the Employer, the proper procedure is for the
dispute to be submitted as a grievance to the
Undersigned for a forthwith hearing.
4. The rights of a driver regarding unsafe vehicles
are set forth in Article XXIII of the contract.
5. The Union shall supply the Employer with a list
of complaints concerning the condition of the
vehicles in the fleet. The Employer shall investigate these complaints and set up a schedule
of repair, with priority for those cars in greater need of repair. Three cars a day shall oe
held in for repair, until repaired,, on a rotational basis. A copy of the schedule of repairs shall be filed xvith the Undersigned. The
Employer shall follow that schedule. Complaints
of his failure to do so shall be brought to the
Undersigned as a grievance. The Union shall not
engage in safety checks d uring implementation of
the repair schedule.

- 2 -

6. This Award applies only to this Employer and
has no precedential affect on the rest of the
Industry.

Eric J./Schmertz
Impartial Chairman

DATED: June 29, 1970
STATE OF New York )g<
COUNTY OF New York)
On this 29th
and appeared Eric
be the individual
instrument and he
same.

day of June, 1970, before me personally came
J. Schmertz to me known and known to me to
described in and who executed the foregoing
acknowledged to me that he executed the

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between
New York City Taxi Drivers Union
Local 3036, AFL-CIO
Award

and

and

Opinion
Metropolitan Taxicab Board of Trade, Inc.
on behalf of Circle Maintenance Corp.

The stipulated issue is;
Was there just cause for the discharge of Robert
Lowich? If not, what shall be the remedy?
A hearing was held on July 1, 1970 at which time Mr. Lowich,
hereinafter referred to as the "grievant," and representatives
of the above named parties appeared, and were afforded full
opportunity to offer evidence and argument and to examine and
cross examine witnesses.
The grievant was discharged for "low bookings."
Let me state bluntly and straight out that the grievant
made an unfavorable impression on me.

I found his testimony

to be arrogant, smart aleck and argumentative.
toward his job was cavalier.

His attitude

He certainly did not strike me

as an employee interested in his work in this Industry nor as
a responsible garage representative for the Union.

In short I

found his attitude to be one of unnecessary and unwarranted
self righteousness and superiority.
However, I shall reverse his discharge, primarily on procedural grounds, and make use of this case to make clear how I
intend to deal with charges of "low bookings" in the future

- 2 under the present Collective Bargaining Agreement.
The grievant was discharged on June 25, 1970.

On June 11,

1970 I issued an Award (New York City Taxi Drivers Union Local
3036, AFL-CIO and Metropolitan Taxicab Board of Trade, Inc. on
behalf of Arnold Garage) in which in connection with the grievance of Anthony Maisano, I made applicable to this Industry the
principle of "progressive discipline."
that certain offenses are subject

I stated in that Award

to immediate or summary dis-

missal; but that others must be handled in accordance with the
principle of "progressive discipline."

In that Award I ex-

plained both the purpose and procedure of "progressive discipline1
and stated that where an offense was subject thereto (i.e. not
among those subject to summary discharge) I would"reverse the
discharge penalty where a record of 'progressive discipline'
though needed, had not been built; and uphold discharge penalties where the 'progressive discipline' principle had been properly applied."

Thereafter in a subsequent Award the same month

(New York City Taxi Drivers Union Local 3036, AFL-CIO and Metropolitan Taxicab Board of Trade, Inc. on behalf of Albert Corp)
but before the instant discharge, I stated, in connection with
the grievance of Victor Gonzalez, that a charge of "low bookings"
was one which required the application of the principle of "progressive discipline."
Yet despite these prior holdings the Employer in the instant case, on June 25, 1970 discharged the grievant for "low
bookings" though the grievant was neither previously warned in
writing nor suspended for that alleged offense.

The Employer

- 3 claims that he warned the grievant many times orally; but this
is denied by the grievant (which points up the purpose, forcefulness and probative value of written warning notices.)

That

the grievant was not previously suspended is not disputed.
Consistent with my prior Awards I have no choice but to
reverse this discharge because the Employer failed to invoke
the principle of "progressive discipline" which I find, and
previously stated, this type of charge requires.
However, let me make clear to the Union, the Industry and
the employees, that as in any other employment situation, a
chronic record of low productivity is grounds for disciplinary
penalties including the penalty of discharge, if, following
written warnings and a disciplinary suspension, the employee
fails to improve his productivity.

Low productivity for a

driver in this Industry means "low bookings." And this means
a pattern or continuing record , for a significant period of
time , of bookings so low as to either represent no reasonable
return to the Employer on his investment or more of a cost to
the Employer to keep that taxicab on the road than it returns
in income.
A fall-off in bookings over a short run to a point within
this definition, when the balance of a driver's earning record
is satisfactory, is not actionable.

But where, as a regular

practice, pattern, or condition of his work record, a driver
does not book enough to justifiably support the maintenance
of his taxicab on the road, he is subject to penalties in
accordance with the "progressive discipline" principle.

- 4 It should be clear that this does not necessarily mean
that a driver who consistently falls below the "company
or street average" is guilty of low bookings.

Obviously it de-

pends upon how high is the "Company or street average."

If

the average is high and therefore significantly profitable, a
driver who falls below it may nonetheless be achieving bookings on a profitable basis,

Also it is possible that the aver-

age may be so low that it too falls within the definition of
"low bookings" thereby encompassing drivers at or even above
as well as those below the average.
In short, standing alone the average is immaterial.

What

is material is the point below which the bookings fail to
achieve what is necessary to justify keeping the texicab on the
road, in comparison to the higher and satisfactory bookings of
other drivers, similarly situated.
In future matters under this contract, provided the principle of "progressive discipline" has been properly applied, I
will uphold disciplinary penalties imposed for chronic and continuing record of "low bookings" within the foregoing definition.

And where an employee fails to improve such a record

subsequent to the imposition of the lesser penalties which are
part of the "progressive
discipline" formula, I will not hesi'
tate to sustain the imposition of the penalty of discharge.
Accordingly as Impartial Chairman under the Collective
Bargaining Agreement between the above named parties, and having duly heard the proofs and allegations of the parties, I
make the following Award:

- 5 The discharge of Robert Lowich is reversed. He
shall be reinstated with full benefits. His employment elsewhere within the Industry since the
date of his discharge and his duty to "mitigate
damages" offset any back pay to which he would be
entitled under this Award.

Eric Jv Schmertz
Impartial Chairman

DATED: July

1970

STATE OF New York )ss>
COUNTY OF New York)
On this
q day of July, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the
same0

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between
Local 3036 New York City Taxi Drivers
Union, AFL-CIO
and

Award

Metropolitan Taxicab Board of Trade, Inc.,
on behalf of Dalk, lona, Ardee, Blue Haven,
G & M, Mine and Dynamic Garages

The Undersigned, as Impartial Chairman under the Collective Bargaining Agreement between the above named parties, and
having duly heard the proofs and allegations of the parties
at hearings on September 2 and 4, 1970, renders the following
AWARD:
I find that the above named companies, in the instances indicated below, breached Article IV of
the Collective Bargaining Agreement and my Industrywide Award and Order of June 23, 1970. Where appropriate I have awarded money damages to be paid by
the Company to the Union. In this proceeding the
damages shall be deemed "ordinary or compensatory,1'
measured by the amount of an employeess delinquency
in payment of dues or initiation fee to the Union.
However, the measure of damages awarded in this proceeding should not be construed as the limit of
potential damages for other or subsequent cases involving breaches of Article IV and my Industry-wide
Award and Order. I reserve the right to Award more
extensive damages, including punitive damagest, especially in cases of repeated violations of Article
IV and my Industry-wide Award and Order subsequent
to the date of that Award and Order.

*

I find that Dalk Garage violated Article IV of the
contract and my Industry-wide Award and Order of
June 23, 1970 when, on August 4, 1970 it dispatched
employees I. Mandell, G. Colon, E. Rosa, R, Pattwell,
M. Stone and J. Bard, when each was delinquent in
the payment of Union dues for the month of July, 1970.
The Company shall pay to the Union the amount of
$3.50 for each of said employees, or a total of $21
as damages.

- 2 I find that Dalk Garage breached Article IV of the
contract and my Industry-wide Award and Order of
June 23, 1970, when, on August 4 it dispatched employees M. Bornstein and R. Brayman. Based on the
Company's records and the Company's contention that
each was a "new hire," all three, when dispatched
on August 4, had not yet joined the Union though
they had been in the Company's employ more than 30
calendar days as of that date. Accordingly, the
Company shall pay to the Union $10 for each employee, or a total of $20 as damages.
The Union has not established that employee R.
Mennella was dispatched on August 4, 1970, and therefore its grievance that he was dispatched while delinquent in payment of Union dues, is denied.
The evidence indicates that employee J. Myers was
hired by Dalk on August 3, one day before he was
dispatched. However, his payment to the Union on
August 5 of an initiation fee and back dues, is
evidence of his prior employment in the Industry.
It is clear that on neither August 3rd or 4th did
the Company make any inquiry of Myers in order to
ascertain whether he was new to the Industry or
only new to this garage. Article IV and my Industrywide Award and Order requires that the employer
check a driver's Union membership card or book or
examine the driver's paid up Union receipt before
dispatching him. Had such been done or requested by
the Company in connection with Myers, his prior
status within the Industry might have been disclosed.
If he failed to make such disclosure the Company would
then have been justified in considering him as a new
employee. But because the Company failed to make such
inquiry, I direct that the Company pay the Union damages in the amount of $10.
I find that lona Garage violated Article IV of the
contract and my Industry-wide Award and Order of June
23, 1970 when, on August 4, 1970, it dispatched employees J. Torres and W. Carter at a time that each
was delinquent in the payment of Union dues for the
month of July, 1970. The Company shall pay to the
Union the amount of $3.50 for each said employee or
a total of $7 as damages.
I find that Ardee Garage violated Article IV of the
contract and my Industry-wide Award and Order of
June 23, 1970 when, on August 4, 1970 it dispatched
employees S. Perez and J. Mayer at a time that each
was delinquent in the payment of Union dues for the
month of July 1970. The Company shall pay to the
Union $3.50 (Perez) and $2.50 (C. Mayer, a part timer)
or a total of $6 as damages.

- 3 I find that Blue Haven Garage failed to comply with
the provisions of Article IV of the contract and my
Industry-wide Award and Order of June 23, 1970, when
on August 4, 1970, it dispatched employee M. Sanabria
without asking for his Union membership card or book
or paid up receipt. As stated in my Industry-wide
Award and Order, employees new to the Industry have
a 30 day probationary period before being required
to join the Union. But unless the employer knows
that the employee is new to the Industry, or asks
a driver new to his garage for a Union book, card or
paid up receipt before dispatching him, that employer
cannot determine whether that employee is entitled
to the 30 day probationary period. Therefore in the
instant case when the Company made no effort to ask
for any of those documents, and did not know his
prior status, it failed to follow the requirements
of Article IV of the contract and my Industry-wide
Award and Order. Again, had it made such inquiry
and had the employee stated that he was new to the
Industry, I would not find that the Company breached the contract or my prior Award if later evidence
disclosed that the employee had worked previously
in the Industry, was delinquent in Union dues and
had therefore misled the Company. Employees who
wilfully mis-informed a new employer in this regard would be subject to discipline. I will not
Award money damages in this grievance because there
is no evidence to show that Sanabria was previously
employed in the Industry. (As distinguished from
the grievance concerning J. Myers (Dalk) ). Also,
my rulings and observations in this situation are
dispositive only of this particular case and shall
not be construed by the parties as a precedent for
any subsequent matters. I call attention to the fact
that Section 7 of Article XVIII of the contract calls
for an Industry-wide seniority list. Once such a
list is available and maintained on an up-to-date
basis, the prior service of any employee within the
Industry should be a matter of record and known to
both the Union and to employers covered by the contract.
I find that G & M Garage violated Article IV of the
contract and my Industry-wide Award and Order of
June 23, 1970, when on August 4, 1970, it dispatched
employee V. Ortiz when he was delinquent in payment
of Union dues for the months of April, May, June
and July, 1970; employee R. Saavedra when he was delinquent in the payment of Union dues for the month
of July 1970; and employee J. Wanrmueller who failed
to join the Union and pay the initiation fee though
more than 30 calendar days after he entered the Company's employee had passed. The Company shall pay
to the Union damages in the amount of $14 (for the

- 4Ortiz violation); $3.50 (for the Saavedra violation)
and $10 (for the Wanrmueller violation), or a total
of $27.50 as damages.
I find that Mine Garage violated Article IV of the
contract and my Industry-wide Award and Order of
June 23, 1970, when on August 4, 1970 it dispatched
employees Kronenfeld and V. Sammarco, when each was
delinquent in payment of Union dues for the month
of July, 1970. The Company shall pay to the Union
the amount of $3.50 for each said employee or a
total of $7 as damages.
I find that Dynamic Garage violated Article IV of
the contract and my Industry-wide Award and Order
of June 23, 1970, when on the dates set forth in the
grievances it dispatched employees L. Rosenthai,
A. Viera, V. Del Valle, J. Torres, R. Jenkins and
E. Mulero when none of those employees could produce
evidence of theirpaid up status as members of the
Union. The placing of money by the employee with
the employer, in the form of cash, money order or
check, to cover Union dues and/or initiation fee,
to be remitted by the employer to the Union, does
not constitute compliance with Article IV of the contract or my Industry-wide Award and Order. Therefore,
when these employees paid the amounts of their delinquency to the Company for remittance to the Union,
just prior to their being dispatched on the days in
question, it did not cure their delinquencies for
that day. Evidence of their paid up status with the
Union in the form of the documents referred to in my
Industry-wide Award and Order of June 23, 1970, must
be presented before the driver is dispatched. I will
not award damages in this case because the record indicates that the Union Shop Chairman, without authority from higher Union officials, may have led the
employer to believe that the procedure followed with
regard to these particular employees, on the particular days involved, was acceptable.
I find that Dynamic Garage violated Article IV of the
contract and my Industry-wide Award and Order of June
23, 1970, when on July 3, 1970 it dispatched employee
F. Jordon who, as of that date, had not joined the
Union though more than 30 calendar days had elapsed
from his date of employment with this garage. The
Company shall pay the Union the sum of $10 as damages.
I find that Dynamic Garage violated Article IV of the
contract and my Industry-wide Award and Order of June
23, 1970 when on July 10, it dispatched employee S.
Ward, a part-timer, when he was delinquent in payment
of Union dues for the months of February through June
1970. The Company shall pay the Union the sum of
$12.50 as damages.

- 5I find that Dynamic Garage violated Article IV of
the contract and my Industry-wide Award and Order
of June 23, 1970, when on July 8, 1970, it permitted employee A. Rodriguez, an inside man, to
continue at work though more than 30 days had passed since his date of employment and he had not
joined the Union. The Company shall pay the Union
the sum of $10 as damages.
I find that Dynamic Garage violated Article IV of
the contract and my Industry-wide Award and Order
of June 23, 1970, when on July 7, 1970 it dispatched employee S. LaQuerra when he was delinquent in
Union dues for the months February through June,
1970. I will not Award money damages in this case
because there appears to have been some arrangement
between the Union Shop Committeeman and the Company
to give this employee, who had lost his license and
had been out of work since January of 1969, an opportunity to resume employment and earn some money before paying past dues.
I find that Dynamic Garage violated Article IV of
the contract and my Industry-wide Award and Order
of June 23, 1970, when on July 1 and July 7, after
being told by the Union representative of his delinquency, it dispatched employee A. Starkey. Because the Company was placed on notice about this
employee's delinquency and prior employment within
the Industry before he was dispatched on those two
days, I Award damages for the total amount of that
delinquency, namely for the months of October, 1969
through June, 1970. Therefore the Company shall pay
to the Union the total sum of $31.50 as damages.
I find that Dynamic Garage violated Article IV of
the contract and my Industry-wide Award and Order of
June 23, 1970, when on July 6, 1970 it dispatched
employee D. Bullock when he was delinquent in Union
dues for the period January through June 1970. I
will not award money damages because the record indicates that this employee was sent out pursuant to
some understanding between the Company and the Union
garage representative that an employee who had been
ill for extended periods of time may be given an
opportunity to work and earn money before being required to pay his delinquency. It should be stated
however, that the proper procedure in such a situation is for the employee to apply to Union headquarters for a special work permit which is designed to achieve the same result.
The foregoing Awards of money damages are remedies
for the breaches of contract and my Industry-wide

- 6 Award and Order committed by the employers. Payment thereof by the employers to the Union does
not relieve the employees involved of the duty to
pay dues and initiation fees owed.

Eric J/ Schmertz
Impartial Chairman

DATED: September 8, 1970
STATE OF New York )gg
COUNTY OF New York) ''
On this 8th day of September, 1970, before me
came and appeared Eric J. Schmertz to me known and
to be the individual described in and who executed
going instrument and he acknowledged to me that he
the same.

personally
known to me
the foreexecuted

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between

'
'
!

Local 3036, New York City Taxi Drivers
Union, AFL-CIO

'
'

Findings
and
Award

'
i
Metropolitan Taxicab Board of Trade, Inc.1
on behalf of Ramp Garage
'
and

The Undersigned, as Impartial Chairman under the Collective
Bargaining Agreement between the above named parties, makes
the following Findings and Award:
I find that on February 11, 1970, Mr. Eric Henry
was insubordinate when, following more than a half
hour after he was officially dispatched, he was
still in the garage and then refused to comply with
two direct orders from the Employer to take out his
cab.
Mr. Henry has been advised on two prior occasions by
the Undersigned (once in an informal hearing with
representatives of the parties, and thereafter in a
telephone conversation) that his duties as a Union
Chairman and Committeeman do not include the right to
refuse to carry out the orders of the Employer, or to
countermand those orders, or to interfere with either
the dispatching of cabs or the normal operation of the
Company. He has been informed that grievances, including alleged violations of the contract by the
Employer are to be resolved in only one way - - through the grievance and arbitration provisions of
the contract. He has been advised of the well
settled industrial relations rule that the directives
of an employer are to be carried out (with certain
limited exceptions not involved in this case), and
then grieved if the employee or the union challenge
the propriety thereof.
Accordingly, and consistent with the equally well
settled rule of "progressive discipline", I conclude
that the proper penalty for Mr. Henry's- insubordination is and shall be a disciplinary suspension from
February 11, 1970 to the day following receipt of
this Award.

- 2 -

On the latter date he shall be reinstated without back pay, but with his seniority intact. He
is expressly warned that if he again commits any
of the above prohibited acts he will be subject
to discharge.
Mr. Henry's difficulties may stem from a diligent,
albeit mistaken exercise of what he believed to be
his authority as a Union Committeeman. So that he
fully understands his legitimate duties, and those
beyond his authority and hence prohibited, he is
directed to seek instructions and counseling from
the officials of the Union.

Eric J. Schmertz
Impartial Chairman

DATED: March
1970
STATE OF New York
COUNTY OF New York

)ss:
)

On this
day of March, 1970, before me personally
came and appeared Eric J. Schmertz to me known and known
to me to be the individual described in and who executed
the foregoing instrument and he acknowleged to me that he
executed the same.

IMPARTIAL CHAIRMAN NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between

'
'

New York City Taxi Drivers
Local Union 3036, AFL-CIO

'
'
i
'

and
Metropolitan Taxicab Board of Trade
on behalf of certain Members

Award

'
'

The Undersigned as Impartial Chairman under the Collective Bargaining Agreement between the above named parties and
having duly heard the allegations and ^proofs of the parties,
renders the following AWARDS:
The grievance of Ceasar Palacio against HELEN MAINTENANCE is withdrawn.
"
~~~~
The grievance of Michael Toss against CIRCLE has been
settled by payment of the claim.
The Union's grievance against HELEN MAINTENANCE with
respect to Article XIII Section 2 of the contract is
granted. The Company is directed to henceforth maintain a breakdown log book and make payment of breakdown pay in accordance with Article XIII Section 2 of
the contract which reads:
At the time of notification by the driver to
the Employer of a breakdown, said Employer
shall record the exact time of the notification
in the log book kept for that purpose, and the
breakdown pay shall be paid to the driver with
his regular pay, within one (1) week of the
occurrence of the breakdown.
The Union's grievance against WILLOW with respect to
Article XVIII of the contract is granted. The Company
is directed to maintain an up-to-date seniority list
and to make it available in accordance with Article
XVIII Section 7 which reads:
The principle of seniority shall be applied
separately among taxicab drivers and other
personnel. The Employer will maintain seniority lists for his employees. The Association will maintain seniority lists for all

- 2 the employees of the industry. Notice of
every employee's seniority is to be given
to the Union by the Employer. Notice of
Industry-wide seniority is to be given to
the Union by the Association. Every employee shall cooperate with the Association
and/or the Employer in supplying all pertinent information in order to compile the
seniority lists.
If not already done the Company shall comply with this
award no later than one week from the date hereof.
The grievance of Louis R. Sanchez against WILLOW for
breakdown pay has been settled by payment for one
breakdown late in January and one breakdown in February, 1970.
The grievances of Howard Strader and Emil Dubs against
LONDAL for call-in pay were settled by payment of the
claims without precedent or prejudice to the Company's
position. The grievances for call-in pay of Manuel
Ortega, Peter A. Kokinos, Grover Camp, Henry Bee,
Antonio Color, Ramon Ramirez and Jonathan Thomas will
be heard at a subsequently scheduled arbitration hearing.
The grievance of Victor Gonzales against ALBERT for
10 days pay for the period of time between his discharge and his employment elsewhere is granted to
the extent of 3 days only. The Company discharged
the grievant because of an irregular attendance record. Though the Company denies it I am persuaded
that he was also discharged because of what the Company deemed to be "low bookings." Either or both of
these charges should have been the subject of written
warnings and/or disciplinary suspensions in accordance with the principle of "progressive discipline"
before discharge was imposed. But the grievant does
not seek reinstatement so that remedy is not ordered.
Between the time he was discharged and the point he
obtained regular employment elsewhere I am satisfied
that he made an effort to mitigate damages by actively seeking employment on only three of the ten working days involved. Accordingly the Company shall
pay him three days pay.
The grievance of T. Leak against 55TH STREET has been
settled by payment of the claim.
The grievance of Rudolph Williams against MARBY for
pay for the period between his discharge and his employment elsewhere is denied because of the grievant's
failure to mitigate damages. The grievant conceded
that he did not seek employment anywhere until two

- 3 weeks after his discharge and that at no time did
he seek other employment within the Taxi Industry.
The Company's allegations concerning the grievant's
unsatisfactory work performance should have been
the subject of written warnings and/or disciplinary suspension before the penalty of discharge was
invoked. The grievant does not seek reinstatement
so that remedy is not ordered. However, his request
that the notice of discharge be expunged from the
Company's record is granted.

Eric J/Schmertz
Impartial Chairman

DATED:

June

1970

STATE OF'New York )sg .
COUNTY OF New York)
On this
day of June, 197U before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between
New York City Taxi Drivers
Union Local 3036, AFL-CIO

and

i
i
i
T
I

'
'
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Metropolitan Taxicab Board of Trade, Inc.
on behalf of Arnold Garage

i
i
i

Award
and
Opinion

The stipulated issue is:
Was there just cause for the discharge of Anthony
E. Maisano? If not, what shall be the remedy?
Hearings were held on May 5 and May 13, 1970 at which
time Mr. Maisano, hereinafter referred to as the "grievant,"
and representatives of the above named Union and Employer, hereinafter referred to jointly as the "parties," appeared and were
afforded full opportunity to offer evidence and argument and to
examine and cross examine witnesses.
The grievant was discharged for an alleged record of
"abuse and failure to take proper care of his cab."
The Employer charges that the grievant's cab was in the
shop for repairs more often than any other; that towards the
end of 1968 he negligently drove the cab following some sort
of accident which bent the right front wheel, causing destruction of the tire and irreparable damage to the wheel rim; and
in February, following some sort of accident which tore a hole
in the underside of the oil pan, negligently drove the cab
without oil in the engine causing the engine to "seize up."
I have stated before, and I choose now to use this case

- 2 to explicitly make applicable to this Industry two universally
accepted industrial relations principles - namely "progressive
discipline" and"mitigation of damages."

The propriety, effect-

iveness and controlling nature of both are so well established
in virtually all labor-management relationships, that I see no
reason why they should not be applicable to and binding on this
Industry as well.
As I believe the parties know, "progressive discipline"
means the imposition first of a lesser, and thereafter a more
severe penalty, with discharge as the final or ultimate penalty,
where an employee continues to violate rules or commits infractions, each of which standing alone would not be grounds
for summary dismissal.

The traditional approach is to formally

warn the employee in writing when he has committed the first
offense, or early offenses; thereafter to suspend him for any
further violations; and thereafter to discharge him if he persists in the violations or if his record fails to improve.
purpose of "progressive discipline" is twofold.

The

First, to

afford the employee an opportunity to correct what he is doing
wrong, so that his further employment becomes satisfactory.

And

second, it places the employee unmistakably on notice by a
written warning and suspension that the Employer is not satisfied either with his work record or his conduct, and that unless
he improves his job is in jeopardy.

There are circumstances

where the penalty of discharge may be imposed for the second
or subsequent offenses following a written warning, without the
intermediate penalty of suspension.

But a proper shortening of

_the progressive discipline formula must be determined on a case
to case basis.

- 3 It should be obvious that if the preliminary warning and/
or suspension has not been given before a continuing problem
leads to discharge, the employee involved may not have realized
the degree of his employer's displeasure, nor the seriousness
of the infractions or mistakes committed.

All too often what

the employer considers to have been an oral warning is phrased
not as an admonition but more a "request to be careful or to
do better."

Clearly the latter lacks the decisiveness, import

and notice that a formal written warning contains.

As such it

cannot serve as a substitute for the formal written warning,
or as the first step towards more severe discipline if the
employee fails to improve.
In the instant case the Employee asserts that for over a
year and a half he has been dissatisfied with the grievant's
care of his cab.

But despite his allegation that the griev-

ant's cab required more repairs than the cabs of any other
employee, and that other drivers complained about the condition of the vehicle after the grievant used it, the Employer
never followed the simple process of giving the grievant a
written warning stating the problem and putting him on notice
that more severe discipline would be imposed if the cab was
not used in a more careful manner.
Nor did the Employer issue a written warning or a suspension following the incident in the last month or two of 1968
concerning the damaged front wheel.

It seems to me that that

incident which was of significant concern to the Employer and
which apparently required costly repairs, should have occasioned some sort of formal notice from the Employer to the grievant

- 4 and to the Union, that the Employer held the grievant responsible and further incidents of that type would be subject to
disciplinary action.

Indeed had the Employer imposed a written

warning on the grievant earlier, the December 1968 incident
could have been the basis for a disciplinary suspension.
Let one point be clear however.

I make no judgment on

whether or not the grievant was in fact negligent or failed to
exercise proper care of his taxicab in December 1968 or February 1970.

Rather I merely find that procedurally, if the Em-

ployer concluded that the grievant was culpable in any respect,
the Employer could and should have commenced, and thereafter
followed, the principle of "progressive discipline."

Obviously

the propriety of the Employer's action in imposing any discipline
at those times could have been the subject of a grievance, and
adjudicated on the merits in arbitration.
The first formal discipline imposed on the grievant was
his discharge effective February 12, 1970.

But that discharge

was not based solely on the final incident involving the accident
to the oil pan and the resultant engine damage, but rather on
the grievant's overall record of "abuse to his cab," culminating in the February 10 accident.

Based on the foregoing it is

manifest that discharge as the final penalty of those offenses
must be founded on lesser penalties previously imposed, which
would have placed the grievant on notice that the penalty of
discharge would follow unless his record improved.

The griev-

ant was not accorded either the benefit or the protection of
any such prior notice.
In my judgment a single incident of the February 10 variety

- 5 is not grounds for summary dismissal, as the Employer recognizes
by basing his action on the grievant's overall record.

But the

cumulative record of failing to take proper care of a taxicab
would be grounds for the driver's discharge, if the allegation
of abuse is proved, and if the discharge was preceded by proper
preliminary penalties of written warning and/or suspension for
earlier offenses of the same type.
In finding that the principle of "progressive discipline"
should have been applied in this case, I also hold that it
should be followed in disciplinary matters throughout the
Taxicab Industry, where summary dismissal for a first offense
is not warranted.
Therefore the parties can expect me to uphold discharge
penalties where the ''progressive discipline" principle has
been properly applied, and to reverse the discharge penalty
where a record of "progressive discipline," though needed, has
not been built.
Accordingly, based on the foregoing, the discharge of the
grievant is reversed without need for me to decide one way or
the other whether he was negligent or failed to exercise due
care in connection with the February 10 accident or any earlier
incidents.
The parties appear to be familiar with the other well
accepted rule - the duty to "mitigate damages."
places an

That rule

obligation on a discharged employee, whether the

propriety of his discharge is disputed or not, to diligently
seek other employment within this Industry (where there is an

- 6 acknowledged shortage of both drivers and insidemen) as well
as employment elsewhere.

A discharged employee may not simply

"take the time off" just because he is confident that his reinstatement will be ordered.

Rather if he can work, it is

only fair and proper that he be required to seek employment
elsewhere in the interim.

I shall expect this rule of "mitiga-

tion of damages" also to be followed by the employees in this
Industry.

Where an employee has diligently sought work else-

where, he will not be penalized for lost time if his discharge
is reversed and he is reinstated.

On the other hand if he

fails in this duty, he will not be compensated for that lost
time even if his discharge is reversed and his reinstatement
ordered.

The burden of showing that this duty has been met

shall be on the employee.
In the instant case the probative evidence supports the
grievant's claim that he did make an effort to seek employment
within the Industry at other garages for the days between his
discharge and the time that he obtained employment elsewhere.
He testified that he sought work at two or three specified garages on each day following his discharge with the exception of
a Monday which was his day off.

I do not find his testimony

refuted by the unsupported assertion of the Employer that unused taxicabs were available at those specified garages during
the night shifts on the days the grievant said he sought work.
The Employer did not offer any testimony by any representative
of those specified garages or any other evidence in support of
that assertion.

- 7The Undersigned as Impartial Chairman under the Collective
Bargaining Agreement between the above named parties, and having duly heard the proofs and allegations of the parties, makes
the following AWARD:
The discharge of Anthony E. Maisano is reversed.
He shall be reinstated with his seniority intact
and with back pay for time lost less his earnings elsewhere, if any.

Eric A. Schmertz
Impartial Chairman

DATED: June 11, 1970
STATE OF New York
COUNTY OF New York
On this llth
and appeared Eric
be the individual
instrument and he

)
) ""
day of June, 1970, before me personally came
J. Schmertz to me known and known to me to
described in and who executed the foregoing
acknowledged to me that he executed the same,

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between
Local 3036, New York City Taxi
Drivers Union, AFL-CIO
and

All Employer Members of the
Metropolitan Taxicab Board of Trade, Inc,

INDUSTRYWIDE
AWARD
and
ORDER

The Undersigned as Impartial Chairman under the Collective
Bargaining Agreement between the above named parties makes the
following Industrywide AWARD and ORDER:
Attention is called to Article IV Section 4 of the
current Collective Bargaining Agreement which reads:
Each taxicab driver, on the occasion of his
submitting his hack license preparatory to
being assigned a taxicab for the day or at
the time of assignment to a taxicab for the
day, shall submit his paid-up Union membership
card to the person in charge of assigning a
taxicab for the day. No driver shall be assigned a taxicab or shall leave a garage with a
taxicab without first having shown his paid-up
Union membership card in accordance with the
provisions of this Section, unless a driver
shows a paid-up Union membership card in a
particular month in which case said driver
does not have to show it again for that month.
It is understood by the parties hereto that all
taxicab drivers shall pay their dues on the
first (1st) day of each month. In the event
a taxicab driver has not paid his dues by the
fifth (5th) day of the month, he shall be
deemed delinquent. However, an additional
five (5) day grace period for presentation
of a paid-up Union membership card, not to
extend beyond the tenth (10th) day of the
month, shall be allowed a taxicab driver who
does not present a paid-up Union membership
card by the fifth (5th) day of the month.

- 2 This means that a driver who has completed his 30
day probationary period in the Industry may not be
dispatched by an Employer unless that driver is a
paid-up Union member.. Evidence of a driver's paidup status shall be his Union membership card (or
book) showing payment made pursuant to the above
prescribed time limits, or a paid-up Union receipt
showing the same information. The driver shall show,
and the Employer shall ask for and check these documents in accordance with the procedure set forth in
the above contract section, to insure that employees
delinquent in payment of Union dues are not dispatched,
Those Employers who are in compliance with this contract provision shall continue to comply. Employers
who are not in compliance shall bring themselves into
compliance forthwith.
Any Employer who from this date forward is found in
breach of this AWARD and ORDER shall be subject to
penalties, including money damages, in an amount and
to the extent I deem appropriate.
I direct that those cases and grievances on alleged
Article IV violations heard by, pending before, or
filed with me, be held in abeyance pending my determination of the effectiveness and compliance with
this AWARD and ORDER.
The Union and the Board of Trade shall arrange to
have this AWARD and ORDER conspicuously posted on
Employer and Union bulletin boards in each garage
and at Union headquarters.

Eric J. Schmertz
Impartial Chairman

DATED: June 23, 1970
STATE OF New York
COUNTY OF New York
On this 23rd
and appeared Eric
be the individual
instrument and he

)
) ''
/ qO
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day of June, 1970, before me personally came
J. Schmertz to me known and known to me to
described in and who executed the foregoing
acknowledged to me that he executed the same

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between

'
T

New York City Taxi Drivers Union
Local 3036, AFL-CIO

'
'
t
and
'
i
Metropolitan Taxicab Board of Trade
'
on behalf of Jackson Maintenance Corp. '

Award

r

The issue in dispute is whether Mr. Fred Zimmerman, hereinafter referred to as the "grievant," has acquired 15 years
of seniority as a full time driver for three weeks vacation
entitlement.
There is no dispute that the grievant has acquired 10
years seniority as a full time driver during the years subsequent to the vacation year July 1958 to June 1969.

The

periods in dispute are from July 1 to June 30 in the years
1941-1942; 1942-1943; 1956-1957; 1957-1958 and 1958-1959.
Based on the record before me I conclude that the grievant achieved full time status for the years July 1, 1942 to
June 30, 1943, July 1, 1956 to June 30, 1957 and July 1, 1957
to June 30, 1958.

I find that he was not a full time driver

within the meaning of the contract during the years July 1,
1941 to June 30, 1942 and July 1, 1958 to June 30, 1959.
In short, the grievant is entitled to credit for three
of the five disputed years.

Accordingly at present he falls

two years short of 15 years seniority as a full time driver
and his claim for three weeks vacation pay for the vacation
period July 1968 to June 1969 is therefore denied.

Eric fi. Schmertz "
Impartial Chairman

DATED: August

1970

STATE OF New York )ss .
COUNTY OF New York)
On this
day of August, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the
same.

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration between
Local Union 3036, New York City Taxi
Drivers Union, AFL-CIO

and
Metropolitan Taxicab Board of Trade, Inc,
on behalf of Jackson Maintenance Corp.

Award
and
Opinion

The stipulated issue is:
Is Mr. Vekoslav Kramaric entitled to three days
pay for January 22, 23 and 26, 1970?
Hearings were held on May 5 and 13, 1970 at which time
representatives of the above named parties and Mr. Kramaric,
hereinafter referred to as the "grievant," appeared, and were
afforded full opportunity to offer evidence and argument and to
examine and cross examine witnesses.
The dispute is simply whether the grievant, who has since
returned to work with his seniority intact lost three days
work and pay because he quit (as claimed by the Company) or because he was discharged or suspended (as claimed by the grievant
and the Union.)
Based on the record I am persuaded that the grievant did
not report to work on January 22, 23 and 26, 1970 because he
believed he was discharged or suspended.

I find that it was

both logical and reasonable for him to so interpret a telegram
dated January 21, 1970, which, undeniably, the President of the
Company sent to him.

That telegram read:

In as much as you refuse to obey regulations of the
firm you can not work here. Therefore do not report for work until such time you arrange with man-

- 2 agement that you are going to abide with regulations as do all other employees,,
Jackson Maintenance Corp.
Moreover, had the grievant "quit," in the course of an
argument with the Employer on January 21 regarding a procedure
for drivers to sign their names on $5, $10 and $20 bills (a plan
purportedly devised between the FBI and the Company to frustrate passage of counterfeit bills), or if the Company believed
that the grievant quit, I see neither a need for nor any reason
why the Company would send the telegram.

Obviously the Company

thought that the grievant would be coming to work on January
22, and sent the telegram to foreclose him from doing so. That
he interpreted it as a discharge or suspension cannot be faulted, even if the Company's intent was otherwise.
Accordingly, as I have found that the grievant lost three
days of work due to the action by the Company which he properly interpreted as a discharge or suspension, the Company defense that the grievant quit must fail.
In view of the fact that the Company expressly denied
that it discharged or suspended the grievant, there is no need
for me to decide whether any such disciplinary action was or
would have been proper.
Accordingly, the Undersigned as Impartial Chairman under
the Collective Bargaining Agreement between the above named
parties, having duly heard the proofs and allegations of the
parties, makes the following Award;
Mr. Vekoslav Kramaric is entitled to and shall be
paid three days pay for January 22, 23 and 26, 1970.

Eric" Jv Schmertz
Impartial Chairman

- 3 DATED: May

1970

STATE OF New York )ss .
COUNTY OF New York)
On this
day of May, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the
same.

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between
Local Union No. 3036 New York City
Taxi Drivers Union, AFL-CIO
Award
and
Metropolitan Taxicab Board of Trade, Inc.
on behalf of Cross County Garage

The Undersigned as Impartial Chairman under the Collective Bargaining Agreement between the above named parties and
having duly heard the proofs and allegations of the parties
at a hearing on May 11, 1970 renders the following Award:
For the period of time he was employed by the
Company, and for the applicable time under my
prior classification Award, Felix Rivera should
have been classified as a Body Man. He shall
receive an adjustment in pay in accordance with
my prior "classification of Inside Men" Awards.

Eric y. Schmertz
Impartial Chairman

DATED: May

1970

STATE OF New York ) ss> .
COUNTY OF New York)
On this
day of May, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same,

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between
Local Union No. 3036
New York City Taxi Drivers Union
AFL-CIO
and
Metropolitan Taxicab Board of Trade, Inc,
on behalf of Terminal Systems, Inc.

Award

Terminal Systems, Inc. had a rather loose practice with
regard to benefit coverage for old time employees who had
worked on a full time basis for the Company for many years and
thereafter became semi-retired. (Continued to work for the
Company two or three days per week).

In many instances, the

Company continued to cover these employees for $1,000.00 life
insurance coverage so long as the employee continued to be a
part time worker with the Company and notwithstanding the fact
that said employee did not qualify for life insurance under the
terms of the Collective Bargaining Agreement,,
In addition, they also continued to cover some of these
employees for health insurance.

All payments for premiums on

behalf of these employees were made out of the Health and Welfare Funds and did not result in additional cost to the Company.
As a result of the most recent Collective Bargaining Agreement commencing November 17th, 1967, all of the individual companies' Health and Welfare Funds have been or are in the process
of being fully merged into an Industry Fund being jointly administered by the Union and Management.

- 2 In April or May of 1969, the jointly administered funds
representative notified Terminal that it would no longer make
payment of these premiums since these employees did not qualify for these benefits under the Funds Trust Indenture and
Regulations.
Thereafter, a grievance was brought before the Impartial
Chairman by the Union, on behalf of Frank Ross, Lewis Weiss,
Sam Ehrenstein and Sam Weiss, and others similarly situated.
It is the Company's position that the above benefits
granted to these employees were paid for out of the Company's
individual fund prior to amalgamation of all funds in the Industry and that these benefits were made available to these
employees at no additional cost to the Company.
The Company further contends that if the Chairman should
find that this was a past practice and had to be continued,
then the entire practice must be continued, including the funds
payment of the premiums.

The Union argues that this was a

practice unilaterally established by the Company and that under
the past practice clause of the contract, cannot be discontinued thereby depriving these employees of a benefit they had
been receiving.
The Union further argues that the cost of these benefits
should be borne by the Company since it was the Company who
unilaterally provided these benefits above what the contract requires.
Having duly heard the proofs and allegations of the above
named parties, the Undersigned as Impartial Chairman under the
Collective Bargaining Agreement between the above named parties,
renders the following Award:

- 31. Terminal Systems, Inc. shall continue to provide $1,000.00 life insurance coverage to the four
grievants and to those other employees similarly situated who were granted that life insurance coverage
after many years of service as a full time employee
and continued to work for the Company on a part time
basis, at least one time per week. Upon such employee terminating his part time employment with the Company or in the event such employee becomes ill or is
receiving Workmen's Compensation or disability benefits, then such insurance coverage shall be continued
by the Company at i£g sole cost and expense for a period of six months from the last day the employee worked for the Company.
2. Terminal Systems, Inc. will reimburse the employee for the cost of senior care, all on the same
basis as set forth in No. 1 above.
3. Those employees covered as above who have
wives under 65 years of age, shall receive hospitalization coverage for their wives until the age of 65,
the premiums to be paid for by the Company. Since
the same type of coverage provided by the joint fund
cannot be obtained for a few wives entitled to same,
the Company shall seek to obtain coverage of a similar nature as close to the former coverage as is
practicable.
4. All of the coverage referred to above, namely
life insurance and health insurance shall cease when
the employee is no longer employed by the Company.
5. The above benefits shall be granted to all
semi-retired or part time employees who were formerly
covered on this basis by the Company's health and welfare fund and who continue to enjoy such coverage for
a short time under the joint fund. This coverage will
not be extended to include other employees not heretofore covered under these circumstances. The life insurance, health and welfare in this Industry are now
governed by the Trustees constituting the joint Industry Fund and all coverage in the future shall be determined in accordance with the Rules, Regulations and
Agreements promulgated by that Fund.

Eric ffl Schmertz
Impartial Chairman

.4 DATED:

April

1970

STATE OF New York )
COUNTY OF New York)

ss.:

On this
day of April, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the
same.

7c-'o
\

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between
Local Union #3036
New York City Taxi Drivers Union
AFL-CIO
Award

and

and

Opinion
Metropolitan Taxicab Board of Trade, Inc.
On behalf of Cornell Garage

The stipulated issue is:
Was there just cause for the five day suspension
of John Pinola? If not what shall be the remedy?
A hearing was held at the offices of the American Arbitration Association on February 4, 1970 at which time Mr.
Pinola, hereinafter referred to as the "grievant," and representatives of the above named Union and Company appeared.
All concerned were afforded full opportunity to offer evidence
and argument and to examine and cross examine witnesses.

Sub-

sequently the parties waived the contract time limit for the
rendition of the Arbitrator's Award.
The parties are familiar with the way in which a "jumper
wire" may be used to connect the ignition wires of a taxicab
(after those wires have been cut) directly to the battery so
as to operate the cab with the meter bypassed.
detail that method here.

So I need not

But obviously such use of a "jumper

wire" is grossly improper.
Also there is no dispute that a "jumper wire" may be
used for legitimate purposes such as transmitting battery

- 2 power from one vehicle to another where the battery of the
latter is dead.
Consequently I agree that mere possession of a "jumper
wire" by a taxicab driver while on the job, or as in this case,
discovery of that piece of equipment among his personal belongings on the job, is not conclusive evidence of its improper
use.

If this case was limited to that fact situation, I would

overturn the disciplinary action.
But there are additional facts clustered as they are in
point of time; involving as they do the grievant and his taxicab; cumulative in nature beyond mere coincidence; and standing both unrefuted and unexplained by the grievant, which
lead me to conclude otherwise.
Not only was a "jumper wire" found among the grievant's
belongings, but a "resister" was found as well.
admitted both were his.

The grievant

And while the record discloses var-

ious uses for a "jumper wire," the evidence on the purpose of
a "resister" is limited to only one.

And that is that if a

"jumper wire" is used to bypass the meter, the vehicle engine
points will suffer excessive burning unless a "resister" is
also attached.

In other words, the "resister" has only one

purpose - to prevent the burning of points when a "jumper wire"
is used to connect the ignition wires directly to the battery.
But again, mere possession of a "jumper wire" and a "resister,"
even with o^mership acknowledged by the grievant, is still not
enough to fix culpability.
But there is more.

Immediately after the Empioyer found

* the "jumper wire" and "resister" among the grievant's belong-

- 3 ings, the grlevant's cab was inspected.
were found to have been freshly cut.

The ignition wires

And there is more. Earlier,

some time during the middle of the month prior to his suspension, the grievant's cab underwent a mechanical check-up because the grievant complained it lacked power.

The Employer

found at that time that the engine points were burned excessively and that the ignition wires showed signs
previously cut.

of having been

Following this mid-May incident the grievant,

and the night shift driver who operated the same cab, were
warned that to cut ignition wires and/or to run the taxicab
with the meter bypassed would result in disciplinary

action.

The record shows a set of circumstances - possession and
acknowledged ownership of a "jumper wire" and "resister;" the
discovery immediately thereafter that the ignition wires of
the grievant's cab had been freshly cut; the single undisputed
purpose of a "resister" when used in conjunction with a "jumper wire;" and all this only a few weeks following the previous discovery that the ignition wires on the grievant's cab
had been cut and the Employer's warning in connection therewith - none of which can be dealt with on an isolated basis.
Rather, I must view them as they are, as a cumulative
record with each fact relevant and related to the other„

As

such, I am convinced that to find all of these circumstances
as simply matters of coincidence is both superficial and unrealistic.

Frankly, without any refutation or explanation from

the grievant, the effect of all of these factors, as a totality, though conceivably not enough to uphold

a penalty of

discharge (and I make no definitive determination on that one

- 4way or the other because that penalty is not before me), are
sufficient to my mind to justify the five day suspension which
was imposed.
Accordingly as Impartial Chairman under the Collective
Bargaining Agreement between the above named parties, I render
the following Award:
The five day suspension of John Pinola was for
just cause and is upheld.

Eric J. Schmertz
Impartial Chairman

DATED: March
1970
STATE OF New York
COUNTY OF New York

)
) ' '

On this
day of March 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same,

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between
New York City Taxi Drivers Union,
Local #3036, AFL-CIO
and

Award

Metropolitan Taxicab Board of Trade, Inc.,
on behalf of certain Employer Members

These proceedings involve disputes between the above
named parties over the proper classifications of certain
"inside men."
The disputes are submitted to me for determination pursuant to the Collective Bargaining Agreement and my "Classification and Equalization" Award of February 4, 1969„
Though the proceedings are not concluded, because additional disputes remain to be heard on February 23, 1970, at
the request of the parties and in order to effectuate whatever changes may be necessary, I render herein Awards on those
disputes already heard and completed.
My decisions are based on what I have determined from the
evidence presented, to be the actual work regularly or for
significant periods of time assigned to and performed by the
grievants.

Their ability to do other work, neither assigned

to nor performed by them is therefore immaterial.

For example,

where I have classified a man as a Mechanic's Helper, I have
done so because I am persuaded, based on the evidence, that
the work assigned to him and which he actually performs is
of that level.

It does not necessarily mean however, that he

- 2 does not possess the ability to perform work of the level of
a Mechanic, but only that the work of that higher classification has not been assigned to or performed by him.

Similarly,

an employee who is assigned and performs work of the Mechanic
classification is entitled to be classified as a Mechanic despite any argument by the Employer that to do so would raise
the quota of that classification beyond what the Employer
"needs."
Accordingly as Impartial Chairman under the Collective
Bargaining Agreement between the above named parties, and
having duly heard the proofs and allegations of the parties,
I make the following Awards;
For the relevant periods of time covered by the grievances (except as otherwise indicated) the proper classifications of the employees listed below are as follows:
Rudolph Williams (Marby Operating)
Philip Alleyne (Marby. Operating)
J. F. Lawrence (Marby Operating)
Albert Alejandro (Marby Operating)
Bruno Corion (Marby Operating)
Harold Spellman (Marby Operating)
Vernon Weeks (Marby Operating)
George Clarke (Marby Operating)
Wayne Ernst (Haso)
Lonnie Strowbridge (Rodney)
Charlton Francis (Columbia)
Lonnie Myers (IOTA)

Victor Perez (Super)
Santo Felicie (EN Operating)
Edward Hunter (Forest)

Mechanic's Helper
Utilityman
Utilityman
Utilityman
Mechanic
Mechanic
Mechanic
Bodyman from May 1,
1968
Mechanic's Helper
Mechanic from July 1
1968
Bodyman's Helper
Bodyman' s Helper
from July 1, 1968
until he was put on
the "grease rack."
From the latter date
his classification
is Utilityman.
Bodyman
Bodyman's Helper
Bodyman ' s Helper

- 3 Cele Duliebre (Forest)
Granville Hall (Forest)

Carlos Pichardo (IOTA)
G. Felton (Cadet)
Anthony Fiduccia (Terminal)

Mechanic
Mechanic ' s Helper
until July 19, 1969
when reclassified as
Mechanic
Bodyman from May 1,
1969
Mechanic's Helper
Bodyman1s Helper

The Employers, indicated in the parentheses above, shall
pay the above named employees the rate of pay appropriate to
the classification stated pursuant to the provisions of the
Collective Bargaining Agreement and my Award of February 4,
1969, but no less than what they are presently being paid.
The grievances of Gennerio Tramontane, James Thompson
(Cross County), N. Nazario (Cornell) and Habrie Wills (IOTA)
were denied and dismissed because of the failure of the grievants to appear after due notice.
The grievance of Suzano Figueroa (Terminal) was settled.
The grievances of Eugene Merrit, Eliard Michael, Charles
Champion, Pietro Innusa and William Jackson (Mobile) were
settled on the basis of the following

stipulation:

Without creating a precedent for any other classification case, these employees are reclassified as
Mechanics and their grievances settled thereby. They
shall continue to perform such work as they previously performed, and any other such work that may be
assigned to them in accordance with the Collective
Bargaining Agreement and the Award of the Impartial
Chairman dated February 4, 1969.

Erior J. Schmertz
Impartial Chairman

- 4-

DATED: January
1970
STATE OF New York
)
COUNTY OF New York
) "'' *
On this
day of January, 1970, before me personally
came and appeared Eric J. Schmertz to me known and known to
me to be the individual described in and who executed the
foregoing instrument and he acknowledged to me that he executed the same.

IMPARTIAL CHAIRMAN NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between

'
'

Local 3036, New York City Taxi Drivers
Union, AFL-CIO
and

'
'
'
i
Metropolitan Taxicab Board of Trade, Inc.'
on behalf of Ramp Maintenance
'

AWARD
and
OPINION

The issue in dispute is whether the discharge of Eric Henry
hereinafter referred to as the "grievant", was for just cause.

A hearing was held on April 14, 1970 at which time the
grievant and representatives of the above named Union and Employer
appeared and were afforded full opportunity to offer evidence and
argument and to examine and cross-examine witnesses.

Previously, repeatedly, and in as explicit terms as possible, the grievant was told that he must carry out the orders or
instructions of his Employer even if he considers them improper,
and then to grieve the propriety of the order or instruction
through the grievance and arbitration provisions of the contract.
He has been fully informed that the Impartial Chairman is available on a 24 hour basis to hold an immediate hearing on any grievance processed by the Union on his behalf.

He has been told, as

clearly as possible, that any wrong done to him by the requirement
that he carry out his Employer's orders, directives or instructions would be fully corrected and redressed in arbitration.

Indeed my Award just two months ago, in which the grievant
was found guilty of insubordination when he refused to comply
with an order to take out his cab reduced the then penalty of

-2discharge to a suspension in accordance with the theory of
"progressive discipline", in order to give him a final opportunity
to follow the proper procedure when and if he thought an
Employer's order to be violative of the contract.

In that Award

I stated that the grievant "has been informed that grievances,
including alleged violations of contract by the Employer are to be
resolved in only one way

through the grievance and arbitra-

tion provisions of the contract."

I also stated that "his duties

as a Union Chairman and Committeeman do not include the right to
refuse to carry out the orders of the Employer or to countermand
those orders

" I went on to state that the grievant "is

expressly warned that if he again commits any of the

pro-

scribed acts he will be subject to discharge."

Yet one month later on April 6th, the grievant refused to
comply with his Employer's instruction that he run his cab
through a commercial car wash at the outset of his shift that day.

Considering the foregoing, what the grievant should have
done is clear.

If he thought the order to be violative of the

contract or outside the duties of a driver he should have first
complied and thereafter sought an award from me prohibiting the
Employer from again directing him or any other driver to perform
that task. If he believed that taking a cab through a car wash
was a voluntary matter, to be accepted or rejected by a driver,
he should have carried out the order and thereafter sought a
hearing before me for an award upholding his contention.

If he

thought he should be paid for the time taken from his shift to
have his cab washed he should have first complied with the order
and then sought compensation by filing a grievance.

If he thought

that a directive requiring him to use a portion of his shift

-3time to have cab washed was improper because it deprived him
of an opportunity to earn commissions, he should have complied
nonetheless and thereafter sought the following relief, (a) an
order from me upholding his claim and (b) appropriate money
damages.

If he believed the Employer's order was a form of

harrassment or discrimination he should have complied and thereafter presented his case to me on those grounds for an Award
directing the Employer to cease and desist.

In short, none of his reasons are recognized exceptions
to the well settled rule that orders must first be complied with
and thereafter grieved for redress though the contractual grievance and arbitration procedure.

The instruction that he have his

cab washed did not subject him to any potential criminal or civil
liability; nor did it place him in bodily jeopardy; nor was it
so unconscionable or unsocial as to be contrary to public policy.
These three circumstances are the only exceptions.
has been previously so advised.

The grievant

And obviously none of them were

present on April 6th.

Considering the entire record I find that the grievant's
refusal or inability to follow or heed the advice and warnings
given him earlier at informal meetings and in direct conversation
with me, and his failure to comply with the provisions of my Award
of March 5, 1970, have foreclosed any result other than to uphold
his discharge.

-4Accordingly, the Undersigned as Impartial Chairman under
the Collective Bargaining Agreement between the above named
parties, and having duly heard their proofs and allegations makes
the following

AWARD
The discharge of Eric Henry was for just cause

Eric Y. Schmertz
Impartial Chairman

DATED:

May 13, 1970

STATE OF New York ) ss.:
COUNTY OF New York)
On this 13th day of May, 1970 before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing
instrument and he acknowledged to" me that
~ he executed the same.
\" ^ - -

,

ROSE P, GRIEME
Notary Public, State of New fo*
No. 41-1570300
Qualified «> Queens County
Commission apfcw Wsrefc

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

In the Matter of the Arbitration
between

'
'
i

Local 3036, New York City Taxi Drivers
Union, AFL-CIO

'
'
i
'

and

Award

Metropolitan Taxicab Board of Trade, Inc.
on behalf of Mine Operating Co. and
Aztec Co.

The Undersigned, as Impartial Chairman under the Collective Bargaining Agreement between the above named parties,
makes the following findings and Award:
The Union's claim that the above named Employers
violated Article IV Section 4 of the contract by
dispatching employees Stephen T. Rowles, Hugh
Lewis and V. Faria at a time when said employees
were not paid-up Union members, is admitted by
the Employers.
Accordingly the above named Employers are directed
henceforth to comply with each and every provision
of Article IV Section 4 of the current contract
which reads:
Each taxicab driver, on the occasion of his
submitting his hack license preparatory to
being assigned a taxicab for the day or at
the t:me of assignment to a taxicab for the
day, shall submit his paid-up Union membership
card to the person in charge of assigning a
taxicab for the day. No driver shall be assigned a taxicab or shall leave a garage with a
taxicab without first having shown his paid-up
Union membership card in accordance with the
provisions of this Section, unless a driver
shows a paid-up Union membership card in a
particular month in which case said driver
does not have to show it again for that month.
It is understood by the parties hereto that all
taxicab drivers shall pay their dues on the

- 2 first (1st) day of each month. In the event
a taxicab driver has not paid his dues by the
fifth (5th) day of the month, he shall be
deemed delinquent. However, an additional
five (5) day grace period for presentation
of a paid-up Union membership card, not to
extend beyond the tenth (10th) day of the
month, shall be allowed a taxicab driver who
does not present a paid-up Union membership
card by the fifth (5th) day of the month.

Eric J. Schmertz
Impartial Chairman

DATED: February
STATE OF New York
COUNTY OF New York

1970
)sg .
)

On this
day of February, 1970, before me personally
came and appeared Eric J. Schmertz to me known and known to
me to be the individual described in and who executed the
foregoing instrument and he acknowledged to me that he executed the same.

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY

f

In the matter of the Arbitration
between
New York City Taxi Drivers Union
Local 3036, AFL-CIO

'
'
t
'
:

and

Metropolitan Taxicab Board of Trade, Inc.
on behalf of 6th Street Management

'

Award
and
Opinion

'
'

The stipulated issue is:
Was there just cause for the discharge of Simon
Rosenthal? If not, what shall be the remedy?
A hearing was held on May 21, 1970 at which time Mr. Rosenthai, hereinafter referred to as the "grievant," and representatives of the above named parties appeared, and were afforded
full opportunity to offer evidence and argument and to examine
and cross examine witnesses.
I find no need to determine whether there was just cause
for the grievant's discharge, because, though he was discharged
at about 3 P.M. on April 14, 1970, he was reinstated at 5 P.M.
the same day.

And I further find that the latter represents

his employment status from that point to the present time.
The circumstances surrounding the grievant's discharge at
3 P.M. are immaterial, for, following that discharge a Union
Vice President swiftly and effectively intervened on his behalf
and, after a talk with the Employer, obtained his reinstatement.
Based on the evidence the reinstatement was not conditioned on the requirement that the grievant take out his cab that
night.

Rather I am satisfied that his reinstatement was uncon-

- 2ditional.

Though the Employer stated to the Union representa-

tive that the grievant's "car was in the lot , " and that he
"could go back to work now," I am not persuaded that an immediate return to work was an essential condition precedent to reinstatement.

Consequently, that the grievant chose not to re-

sume work that evening did not, in my judgment, vitiate his reinstatement.

Instead he could have resumed work the next day

or even two days later following his regular days off, or at
any time since April 14.
Clearly then, because the Union did obtain his reinstatement within two hours after discharge, and because he could
have returned to work any time thereafter, his subsequent actions
in registering complaints and filing petitions before various
government agencies and offices was entirely unnecessary.

In-

stead of filing complaints with the National Labor Relations
Board, the Commission on Exploitation, the City Department of
Transportation, the Mayor's office and the District Attorney,
the grievant could have been at work driving his cab and earning income during the interim period between what he deemed to
be his discharge and this arbitration.

(Especially as the

latter was promptly filed and expeditiously processed by the
Union on his behalf.)
The affect of his activity in filing complaints, rather
than returning to work or seeking employment elsewhere pending
the outcome of his arbitration, was to make it impossible for
him to comply with the well settled requirement to "mitigate
damages."

- 3 Accordingly, because I find not only that he could have
returned to work with his Employer but also in the alternative
should have sought employment elsewhere either within or outside of the Industry, he is not entitled to any back pay for
time lost.
The Undersigned as Impartial Chairman under the Collective Bargaining Agreement between the above named parties and
having duly heard the proofs and allegations of the parties,
makes the following AWARD:
By 5 P.M. on April 14 the discharge of Simon
Rosenthal had been rescinded and he had been
reinstated with full rights. He may resume
his employment with the Employer with his
seniority intact provided he does so within
48 hours after notification to him by the
Union of this Award. His claim for back pay
for the time lost is denied because of his
failure to return to work following his reinstatement and his failure to "mitigate damages. "

Eric J. /Schmertz
Impartial Chairman

DATED: June 11, 1970
STATE OF New York
COUNTY OF New York
On this llth
and appeared Eric
be the individual
instrument and he

).
)

day of June, 1970, before me personally came
J. Schmertz to me known and known to me to
described in and who executed the foregoing
acknowledged to me that he executed the same,

IMPARTIAL CHAIRMAN, NEW YORK CITY TAXICAB INDUSTRY
In the Matter of the Arbitration
between
New York City Taxi Drivers Union
Local 3036, AFL-CIO
and

Award

Metropolitan Taxicab Board of Trade, Inc.
on behalf of Ramp Garage

The Undersigned Arbitrator, having been designated in
accordance with the Arbitration Agreement entered into by the
above-named parties, and having duly heard the proofs and
allegations of the parties, Awards, as follows:
The requirement by this Employer that drivers use
a portion of their shift time to drive to and run
their cabs through a commercial car wash on a regular weekly basis is an unreasonable encroachment
on the right to earn commissions under Article VIII
of the contract, and therefore an improper exercise
of a managerial prerogative.
Though drivers may continue to perform this work on
a voluntary basis if they wish to do so, the Employer may not require them to carry out that assignment
and the drivers may decline to do so.
The Impartial Chairman does not have authority under
the contract to fix or grant an amount of pay as requested in the grievances. Therefore the request
for that remedy is denied„

Eric J. Schmertz
Impartial Chairman
DATED: July
1970
STATE OF New York*, )_„
x ^ o ..
COUNTY OF New York)
On this
day of July, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same,
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In the Matter of the Arbitration
between
New York City Taxi Drivers Union
Local 3036, AFL-CIO
and

Opinion

Metropolitan Taxicab Board of Trade, Inc.
on behalf of Ramp Garage.

The issue involves the grievances of Mike B. Smith, Paul
Cannon, Jose Perez, Jose Chinea, John L. Thomas, Luis Santiago
and Hustell Harris.
A hearing was held on June 2, 1970 at which time representatives of the above named Union and Employer, hereinafter
referred to as the "parties," appeared, and were afforded full
opportunity to offer evidence and argument and to examine and
cross examine witnesses.

Subsequently the parties extended

my time for rendition of the Award until on or before July 9,
1970.
Worded the same, each grievance reads:
Washing of car - Company ordered me to wash car. I
told Company I would wash the car under protest.
I also asked payment of $5.00 for time lost while
washing car. Request above payment.
The above named grievants and the Union on their behalf
protest the action of this Employer requiring drivers to have
their taxicabs washed at a commercial car wash during regular
shift hours in accordance with the following posted schedule:
All drivers are directed to wash their cabs in
accordance with the following schedule;
Monday
Tuesday
Wednesday
Thursday

-

even number cabs by night man
odd number cabs by night man
even number cabs by day man
odd number cabs by day man

- 2 Please take note of new car wash - Kwik Car
Wash - 676 Grand Concourse. Tickets available
in office.
Based on the foregoing each driver has been directed to
have his cab washed once a week.

The testimony of some of the

grievants is that at times they were directed to do so as often
as twice a week.
The Union claims that this constitutes an improper encroachment on a driver's shift time, thereby cutting into his
commission earning opportunity.
The unrefuted testimony is that the amount of time consumed by travelling to the car wash location and running the
cab through the car wash averages between 15 to 20 minutes most
times, and up to 40 minutes to an hour on occasions when the
car wash is busy.

Asserting that this assignment is not a prop-

er part of the driver's job, particularly because it cuts into
his regular shift hours when he would otherwise be available
to transport riders and earn commissions; and because it is
lost time for which he is not compensated, the Union and the
grievants seek pay for the periods of time so consumed, retroactive to the commencement of this car wash program.
The Employer claims that this program, which concededly
required drivers to have their cabs washed once a week during
their regular shift hours is a proper exercise of his managerial prerogative under the Management Clause (Article III) of
the contract.

Also the Company contends that the car wash

schedule was discussed and promulgated in cooperation with the
Union representative at this garage.

And that by practice for

many years throughout the Industry, drivers have carried out
this type of assignment.

- 3 Opinion
Under Article VIII of the contract, drivers are compensated by commissions based on their daily bookings.

There is no

guaranteed minimum; the driver earns only the stipulated percentage of his total bookings for the day.

It follows that

the amount of time available to him during his shift hours is
of critical importance to his ability to accept riders, receive
fares and thereby earn commissions.

Any interruption in his

regular working hours or any diminution in the total hours
available to him on his shift, during which time he is unable
to utilize his car for that purpose, impedes his earning opportunities and results in potential loss of commissions for the
day.
Companion to Article VIII is Article X which sets forth
the normal work day of nine hours.

It goes on to provide;

No taxi driver shall be required to perform work
in excess of said nine (9) hours.
As I see it, just as the Employer under Article X has the
right to expect a driver under normal conditions to work a full
nine hour shift (including one hour off for a meal) the driver
has the right, under Article VIII, to expect that there will
be no unreasonable encroachment on the nine hours of his shift
time by non-compensated duties which reduce his earning potential.
The Employer relies on his managerial rights under Article
III Section l(c) of the contract which in pertinent part reads:
The Employer retains the right to ... require employees
to perform work outside their assigned jobs... and to
prescribe and assign job duties and content.

- 4But there are other pertinent sections to Article III, particularly the following parts of Section l(a) and (b) which
read, with underscoring

supplied;

The Employer retains its managerial and administrative rights and authority which the Employer had
prior to the signing of this Agreement except as
specifically limited by this Agreement.
Nothing in this Agreement shall limit the Employer's right to manage its business, including, but
not limited to, the right to determine ... (4) the
reasonable quantity and quality of service to be
performed
The foregoing pertinent contract provisions, all part of
Article III must be read together.

As I see it it means that

the Employer retains the traditional managerial and administrative rights except where exercise of those rights violates a
specific provision of the contract or is unreasonable.

Speci-

fically an Employer retains the right to assign duties to a
driver so long as they neither violate any other provision of
the contract nor represent an unreasonable restriction on
rights and benefits to which the driver is entitled under the
contract.
Obviously there are certain tasks closely related to
driving a cab which a driver is expected to perform and which
may be properly assigned him as an incidental part of his job.
Such things as "hacking up," having meters installed and seals
pressed, filling out accident reports and making required
visits to official offices such as the Hack Bureau, when and
if necessary, are among them.

There is no dispute about these

because they existed as recognized duties of a driver, incidental to operating a cab, at the time the contract was negotiated.

- 5 On the other hand, the parties also recognized that a
loss of a portion of a driver's shift, through no fault of his
own and during which time he cannot operate his cab and earn
commissions, ought not to be entirely lost to him. Hence they
negotiated a provision for compensation in the case of breakdowns. (Article XIII) and forcall-in pay (Article XIII). To my
mind this means that with certain exceptions, there is a presumption in favor of according a driver his full amount of time
within his regularly scheduled hours to drive his cab, pick up
passengers, make bookings and earn commissions.

And that im-

plicit within Article VIII is the proviso that the ability to
earn commissions should not be unreasonably restricted by taking time from the driver's regular hours for other non-compensated duties.
There is a basic incongruity between payment for lost time
due to break-downs, or call-ins, and non-payment for shift time
lost from car washing at an outside commercial location, expecially when the former occur infrequently and irregularly, and
the latter is required each week on a regular continuing basis.
I believe that the latter condition was not expressly dealt with
in the contract because, in part at least, car washing at this
garage had not affected the driver at the time the contract was
negotiated.

It was performed either by utility men or manager-

ial personnel.

Therefore it was not contemplated or anticipat-

ed as an assignment which might reduce the amount of shift time
available to a driver to earn commissions, and did not require
the attention of negotiators as did break-down and call-in situations .

- 6 I am sure the Employer would not claim that he had a
managerial right to assign a driver certain non-compensated
duties throughout all or a substantial part of the driver's
shift.

Clearly the Employer could not seriously contend that

under his right to assign an employee "work outside his assigned
job," he could require a driver to spend his entire shift running various taxicabs through the commercial car wash, thereby
depriving him of any time to earn fares and commissions.
We would agree I think, that that would be an unreasonable
exercise of a managerial prerogative; and unreasonable determination of the quantity of service to be performed; and inconsistent with the basis of compensation for drivers as delineated in
Article VIII of the contract.
The question then is whether the Employer may require it
for any lesser portion of the driver's shift.
My answer is that on balance I find a presumption in favor
of permitting a driver to spend his full shift time earning
fares and commissions limited only by the following:
1. Those other duties if any,which the drivers at
this Employer regularly performed at the time the
contract was entered into.
2. Those other duties if any, which the Employer and
the Union agree upon as part of a driver's job at
this garage.
3. Those other duties if any, which have been performed
by the drivers at this garage over an extended period of time and which by acceptance or acquiescence
meet the test of a past practice,,
4. Other duties unilaterally assigned by the Employer
to the drivers at this garage subsequent to the execution of the contract which are de minimus in required time, and therefore do not represent an un-

- 7 reasonable encroachment on a driver's available
time to earn commissions.
In my judgment the requirement that drivers spend 15 or
20 minutes

(and sometimes longer) once or twice a week to run

their cabs through a commercial car wash does not fall within
any of the foregoing exceptions.

It was not a requirement

which the drivers performed or which existed at the time the
contract was entered into.

On the contrary, at this garage

the cabs were first washed by a utility man in the garage and
thereafter run through car wash equipment within the garage by
managerial personnel.

In other words at the time that this con-

tract was negotiated, the washing of cabs was not part of a
driver's responsibility,

and at this garage at least, had not

been performed by him on any basis whatsoever.

The present

practice changed the prior practice in at least two material
respects.

The cabs are now sent to a commercial car wash; and

now the drivers, rather than utility men or managerial

personnel,

assume the responsibility.
Nor can it be said that the new procedure was mutually
agreed upon between the Employer and the Union.

I am satisfied

that the Employer decided upon the plan unilaterally and put it
into effect with notification to the Union garage representative
but not with the Union's consent.
the Union representative

The record indicates that

at the garage told the Employer that

a higher Union official would have to consent to the plan if
the Union was to be bound to its acceptance, and there is no
evidence that any of the Union officials with authority consented.

- 8 Similarly there is no evidence of past practice.

The

present plan, installed during the life of the present contract
has not been of sufficient duration as to constitute a past
practice to which the employees and the Union are bound. Rather, the grievants and the Union on their behalf have objected
by the grievances presented in this case.
And finally it is my judgment that the amount of time is
not de minimus in quantity.

Even the lesser amount of required

time - 15 - 20 minutes, represents a period during which one
or perhaps two fares could have been picked up.

And most im-

portantly on a cumulative basis, week in and week out throughout the year, represents a substantial loss of potential earning time to a driver.
Whereas "hacking up" or meter changing or pressing seals,
etc. may require a similar or even greater amount of time each
time they occur, their frequency is entirely and significantly
different.

Those tasks take place only a few times a year.

But car washing is "directed" by the Employer regularly at
least once a week if not more often.

Also whereas washing a

car inside the garage as appears to be the practice elsewhere
in the Industry may take only a minute or so because of the
s proximity of the washing equipment, to send the car to a
commercial car wash several blocks away is entirely different,
because considerably more time, on a continuing and cumulative
basis, is necessary.
Accordingly I conclude that the present arrangement at
this garage of requiring drivers to use a portion of their shift

- 9 time to drive to and run their cabs through a commercial car
wash on a regular weekly basis is an unreasonable encroachment on the right to earn commisions under Article VIII of the
contract; and therefore an improper exercise of a managerial
prerogative.

I find therefore that this particular assignment

is not a proper part of a driver's job at this particular garage.
Accordingly though drivers may continue to perform this
work on a voluntary basis if they wish to do so, the Employer
may not require them to carry out that assignment, and the
drivers may decline to do so.
Under the contract the Chairman is expressly prohibited
from adding to or modifying the contract.

To grant pay for

the time spent going to and through the car wash would be to
add a specific provision
exist.

to the contract which does not now

I have no authority to do so and therefore may not

grant the particular monetary remedy that the grievants seek.
Hence it is unnecessary for me to decide whether the grievances
seeking pay are limited to the dates

on which they were filed

or whether they have a retroactive effect.
This is not to say that the cabs should not be washed.
On the contrary I can think of few things more inimical to
the financial success of a taxicab or the attendant job security of a driver, than an unclean, unkempt cab.

What I am say-

ing is that if the drivers at this garage are to be required
to assume responsibility for having their cabs washed during
their regular shift hours, and whether or not they are to

- 10 receive compensation for that particular assignment,
tnattogg- f(rr collective bargaining between the parties.

Eric J. Schmertz
Impartial Chairman

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal

In the Matter of the Arbitration
between
International Brotherhood of Electrical
Workers, System Council
and

Award

Public Service Electric and Gas Company

The Undersigned Arbitrators, having been designated in
accordance with the Arbitration Agreement entered into by the
above-named Parties and dated May 2, 1967 and having been
duly sworn and having duly heard the proofs and allegations
of the Parties, Award, as follows:
1. Grievance #833
The work of calibrating a draft instrument by
a Technical Assistant was not a violation of
the job specifications.
2. Grievance #894
The assignment of a Technician to remove and
install control motors on dampers and feeders
at the Hudson Generating Station violated the
Agreement. In the future that work shall be
assigned to the classification Station Mechanic-Electrician.
3. Grievance #904
The work of disconnecting wires from a thermocouple head for the purpose of point identification on a recorder is properly assignable
to a Technical Assistant,,

Eric J. Schmertz
Chairman

Alfred W. Giles
Concurring in #2
Dissenting from #1 and =11

Dudley C. Allen
Concurring in #1

Charles G. Cornforth
Concurring in #3
Dissenting from #2
DATED: January
1970
STATE OF New York
)ss .
COUNTY OF New York
)
On this
day of January, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed the same.

DATED: January
1970
STATE OF New York
)ss .
COUNTY OF New York
)
On this
day of January,
and appeared Alfred W0 Giles to
the individual described in and
strument and he acknowledged to

1970, before me personally came
me known and known to me to be
who executed the foregoing inme that he executed the same.

DATED: January
1970
STATE OF New York
),
COUNTY OF New York
)'
On this
day of January,
and appeared Dudley C0 Allen to
the individual described in and
strument and he acknowledged to

1970, before me personally came
me known and known to me to be
who executed the foregoing inme that he executed the same.

DATED: January
1970
STATE OF New York
)gs .
COUNTY OF New York
)
On this
day of January, 1970, before me personally came
and appeared Charles C. Cornforth to me known and known to me to
be the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed the same.
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In the Matter of the Arbitration
between

*
'
t

International Brotherhood of Electrical
Workers, System Council

'
'
i

and

'

Public Service Electric and Gas Company

'

Opinion
of
Chairman

In accordance with the Arbitration Provisions of the
Collective Bargaining Agreement effective May 2, 1967 between
Public Service Electric and Gas Company, hereinafter referred
to as the "Company," and International Brotherhood of Electrical Workers, System Council, hereinafter referred to as the
"Union," the Undersigned was selected as the Chairman of a
tripartite Board of Arbitration to hear and decide, together
with the Union and Company designees to said Board, the disputes involved in Grievances #833, #894 and #904.
Hearings were held at the offices of the American Arbitration Association on February 13 and November 12, 1969, at
which time representatives of the Company and Union, hereinafter referred to jointly as the "parties," appeared and were
afforded full opportunity to offer evidence and argument and
to examine and cross examine witnesses.
Mr. Alfred W 0 Giles served as the Union's designated
Arbitrator on all three grievances.

Mr. Dudley C 0 Allen serv-

ed as the Company designated Arbitrator on Grievance #833, and
Mr. Charles C. Cornforth served as the Company designated
Arbitrator on Grievances #894 and #904 „
The Board of Arbitration met in executive session in New
York City on January 7, 1970 „

- 2 Grievance #833
The stipulated issue is:
Was the work of calibrating a draft instrument by
a Technical Assistant a violation of the job specifications?
I am not persuaded that the disputed work involved a
"pneumatic telemetering or electronic instrument" within the
meaning of Duty #2 of the Technician job specification.

As I

see it the pneumatic telemetering or electronic instrument was
only the "transmitter" which was attached by a wire link to
the two components upon which the Technical Assistant worked.
If the work had been performed on the transmitter, that work
as well as the removal of the wire link would properly belong
to a Technician.

But the Technical Assistants performed no

work on the transmitter nor did they remove the link between
the transmitter and the other two components.

Rather their

work was confined to the latter two components which, undisputedly, was precisely the same kind of work to which they had
been properly assigned in the past when those two components
were not linked to a transmitter.
Indeed the Union concedes that had these two components
not been linked to a transmitter therewould have been no grievance.

Therefore clearly, the disputed work required no great-

er or different skill than what was previously required of
Technical Assistants.

And consequently, in my view, because

no work was performed by the Technical Assistants on the transmitter, which I deem to be the pneumatic telemetering and
electronic instrument, the disputed work did not rise to the
skill level of the Technician classification, nor is it covered

- 3 by Duty #2 of that classification.

It should be obvious that

this decision applies only to the disputed work and equipment,
and because of the unique structural composition of that equipment, has no precedential effect on any other.

Grievance #894
The issue as determined by the Board is:
Whether the assignment of a Technician to remove
and install control motors on dampers and feeders at the Hudson Generating Station violates
Article X Section A of the Agreement.
This is a jurisdictional matter.

The Union claims that

the work should have been assigned to a Station MechanicElectrician.

Both the Union and the Company rely on the re-

spective job specifications of Technician and Station Mechanic-Electrician.
As I see it the equipment involved in the disputed work
is both "automatic control apparatus" as set forth in Duty #1
of the Technician specification and also a "type of motor" as
set forth in Duty #1 of the Station Mechanic-Electrician job
specification.

It is conceded that the motors involved were

not "instrument motors," which the Union admits may be worked
on by Technical Assistants under Duty #3 of that classification.
But the Union asserts that jurisdiction over all other motors,
including the type of motor involved herein falls within
Duty #1 of the Station Mechanic-Electrician's job.
Contrarywise the Company argues that because the motors
are part of an automatic control apparatus, their removal and
installation fall within Duty #1 of the Technician job.

- 4So far as the equipment is involved, both job specifications seem to apply.

But the parties have indicated that

these job specifications were negotiated over an extensive
period of time, during hard bargaining, and written with considerable care and precision.

On that basis I find that the

disputed work should have and shall hereafter be assigned to
the Station Mechanic-Electrician.

Whereas Duty #1 of the

Technician specification calls upon that classification to
"inspect, adjust, repair and install ...."

(emphasis added)
in
the Station Mechanic-Electrician specification, with/its
Duty #1 calls upon that classification to "inspect, repair,
install and remove ...." (emphasis added).
case the motors were removed and installed.

In the instant
As the specifica-

tion of the Station Mechanic-Electrician job is the one which
covers both of those functions, I conclude that the work
should have been assigned to that classification.

Grievance #904
The stipulated issue is:
Whether the work of disconnecting wires from a
thermocouple head for the purpose of point identification on a recorder is properly assignable
to a Technical Assistant.
I find that the skill required in the disputed work together with the duties set forth in the Technical Assistant
job specification so clearly establish the correctness of
the Company's assignment of that work to the Technical Assistant as to make any explanation mere surplusage.

Suffice it

to say that I find no basis whatsoever to support any conclu-

- 5 sion that this work is of the level of a Technician.

Its

assignment to a Technical Assistant was manifestly proper.

Eric J. Schmertz
Chairman

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal

In the Matter of the Arbitration
between
Montgomery County Education Association
and

Award
and
Opinion

Board of Education of Montgomery County

In accordance with Article 3 of the Agreement for the
school year 1969-70 between Montgomery County Education Association, hereinafter referred to as the "Association," and the
Board of Education of Montgomery County, hereinafter referred
to as the "Board," the Undersigned was selected as the Arbitrator to hear and decide the following issue:
Did the Board violate Articles 2 and 27 of the
Agreement for the school year 1969-70 regarding
actions it took in connection with a "differentiated staffing plan?"
A hearing was held in Washington, D. C. on June 12, 1970
at which time representatives of the Association and the Board
appeared and were afforded full opportunity to offer evidence
and argument and to examine and cross examine witnesses.

The

parties filed post hearing briefs.
Substantively I find the dispute moot, and therefore I see
no useful purpose in rendering an Award on the merits.

The

contract under which the dispute arose has expired, and a
successor Agreement, with applicable provisions, went into
effect on July 1, 1970.

Also it appears that the Board's appli-

cation to the Federal Government for funds to implement a

- 2 "differentiated staffing plan" will not be acted upon by the
Department of Health, Education and Welfare both because the
time for that Department to do so has passed and the Association, as it candidly admits, has succeeded in blocking any such
action.
Accordingly my decision shall be limited to the following
rulings, and I so AWARD:
The dispute is moot.
The pending application before the Department of
Health, Education and Welfare as submitted by the
Board, and the Association's grievance objecting
thereto shall both be deemed withdrawn without
prejudice to the respective positions of the Board
and the Association. Any new, reactivated or resubmitted proposal to or request of the Federal
Government for funds to undertake a "differentiated
staffing plan11 shall be formulated and submitted in
accordance with the then current Agreement between
the Association and the Board.

Eric J/ Schmertz
Arbitrator

DATED: September 1, 1970
STATE OF New York )
COUNTY OF New York)
On this 1st day of September, 1970, before me
came and appeared Eric J. Schmertz to me known and
to be the individual described in and who executed
going instrument and he acknowledged to me that he
same.
Case #1639 0011 70

personally
known to me
the foreexecuted the

PERMANENT ARBITRATOR, MOTION PICTURE FILM LABORATORY INDUSTRY

In the Matter of the Arbitration
between
Local 702, I.A.T.S.E.
Motion Picture Film Technicians

Award

and
Movielab, Inc.
The stipulated issue is:
Was Ben Levine overpaid for the period week ending March 9, 1968 through week ending June 14,
1969? If so, what shall be the remedy?
A hearing was held at the Laboratory on March 10, 1970
at which time Mr. Levine, hereinafter referred to as the
"grievant," and representatives of the above named parties
appeared and were afforded full opportunity to offer evidence
and argument and to examine and cross examine witnesses.

The

Arbitrator's oath was waived as was the contract time limit
for rendition of the Award.

The Union filed a post hearing

brief.
Actually the parties are in dispute only over the second
question of the issue - namely the remedy.

It is clear that

the grievant was overpaid for the stipulated period of time.
As I see it, a non-negotiated or non-mutually agreed to
overpayment constitutes "unjust enrichment" for which recoupment is justified.

This is true even if the employer, as seems

to be the case here, was negligent in making the overpayment
and had at least one opportunity (when the contract rates were
increased) to correct it, but failed to do so.

For even if

negligence be the reason, the grievant received more money than

- 2 he was entitled to for the services he performed.
Accordingly I find that the Company is entitled to recoup
the overpayment in proportionate amounts from the grievant's
pay, over a period of time not less than the approximately 15
months of the overpayment, unless he and the Union agree to a
shorter period of time.
I also direct that the grievant not suffer any financial
loss due to any increase in income tax he may have paid as a
result of the higher reported compensation during the period
of time that he was overpaid.

If, prospectively, his gross re-

ported compensation is reduced because of the recoupment deduction, it would appear that any excess tax he paid earlier would
thereby and in the future be offset.

But if not, then the Com-

pany may recoup only an amount equal to the overpayment less any
net increase in taxes which the grievant paid as a result of that
overpayment.
Consistent with this Award I leave it to the parties to
calculate the exact amount of the overpayment; to arrange the
method of repayment; and to work out the details concerning the
tax question, if any.

Any dispute on these matters shall be re-

ferred to me for resolution.
The Arbitrator's fee shall be borne by the Union.

Eric /o7 Schmertz
Permanent Arbitrator
DATED: April
1970
STATE OF New York
)gs .
COUNTY OF New York
)
On this
day of April, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
**the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed the same.

PERMANENT ARBITRATOR, MOTION PICTURE FILM LABORATORY INDUSTRY
i

In the Matter of the Arbitration
between
Local 702 I.A.T.S.E.
and

Award

Movielab, Inc.

The Undersigned Arbitrator, having been designated in
accordance with the Arbitration Agreement entered into by the
above-named Parties, and having duly heard the proofs and
allegations of the Parties, Awards as follows:
Because there is no present contract provision
granting uniforms to the affected employees and
because I do not find that the policy of BerkeyPathe to grant such uniforms was a negotiated
benefit with the Union, Movielab, as the successor to Berkey-Pathe need not continue supplying
those uniforms.
The Arbitrator's fee and hearing room expense
shall be borne by the Union.

.

Eric jf. Schmertz
Permanent Arbitrator

DATED: March
1970
STATE OF New York
COUNTY OF New York

)Ss.:
)

On this
day of March, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me thatte executed the same.
Case No. 69A-24
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In the Matter of the Arbitration
between

'
'
i

Local 702 I.A.T.S.E.

'
i
'
i
'
i

and
Movielab, Inc.

Opinion

The stipulated issue is:
Are certain employees entitled to uniforms at
Movielab East?
A hearing was held at the offices of the American Arbitration Association on February 16, 1970 at which time representatives of the above named parties appeared and were
afforded full opportunity to offer evidence and argument and
to examine and cross examine witnesses.

The Arbitrator's oath

was waived as was the contract time limit for rendition of
the Arbitrator's Award.
The Company acquired Movielab East at the end of June,
1969.

The predecessor owner, Berkey-Pathe, had supplied cer-

tain types of uniforms to certain employees (negative workers,
developers, expediters, chemists and maintenance men). BerkeyPathe bore the entire cost of those uniforms including cleaning.
Some time after acquisition, the Company decided to discontinue supplying those uniforms and posted a notice to that
effect on August 28, 1969.

The Union complained, and the

parties agreed to maintain the "status quo" pending this
arbitration.
The Union contends that the Company, as the successor to

- 2 Berkey-Pathe is obligated to continue the benefit of free uniforms to those certain employees.

It further asserts that the

plan to supply uniforms was bilaterally negotiated by the
Union and Berkey-Pathe, to which the Company (Movielab) as the
successor to Berkey-Pathe is bound.

And finally the Union

argues that continuing to supply the free uniforms during the
months of July and August after the Company acquired the installation, constituted a ratification of that arrangement
which the Company may not now avoid.
If the evidence persuaded me that the free uniform program was in fact a bilaterally negotiated benefit between the
Union and Berkey-Path& subsequent to the effective date of the
present contract, I would sustain the Union's position and
find the Company obligated to continue that benefit.
am not so persuaded.

But I

The Collective Bargaining relationship

between the Union and Berkey-Pathe was under the same industry
wide contract as then obtained and now obtains to the Union
and the Company.

Based on my experience with the parties to

that industry wide agreement, I believe that benefits bilaterally negotiated subsequent to the effect date of the contract,
especially in case of such a significant benefit as uniforms,
would have been reduced to writing, at least in stipulation
or memorandum form.

This is not to say that a subsequent oral

agreement cannot add to or modify the written contract. Rather,
I am convinced that in connection with free uniforms, the
Union and Berkey-Path£ would not have consummated an agreement
on such a benefit in so casual and informal way.

- 3 In this regard I do not dispute Mr. Vitello's testimony.
There is no doubt that he, on behalf of the Union, urged
Berkey-Pathe to supply uniforms for certain employees.

But I

am convinced that Berkey-Pathe's decision to supply uniforms,
though prompted by the Union's request, was unilaterally made
and in the nature of a grant rather than as a result of a
bargain struck with the Union.

The Union may well have con-

cluded that the grant of uniforms constituted a negotiated benefit.

But based on the evidence and circumstances before me

I cannot endow the arrangements with that status.
It is clear that the Union gave no contractual consideration for the uniforms nor apparently was there any other discernible quid pro quo.

This is not to say that what Berkey-

Pathe did was not wise and conducive to improved productivity
or morale, but only that the adoption of a Union request or
suggestion, absent any give and take in the classic bargaining
sense, and where unrecorded in stipulation or memorandum form,
does not reach the level of a negotiated benefit to which
either the predecessor employer or the successor company is
bound.
I agree with the Company that even during the BerkeyPathe administration, the supplying of the free uniforms had
not continued for such a long and uninterrupted period as to
become an implied contract benefit.
Union's theory of ratification.

Nor can I accept the

It seems to me that a success-

or employer is entitled to a reasonable period of time to determine what changes and adjustments it wishes to make and

- 4then to make them consistent with their rights and obligations,
Two months, from acquisition to the notice of discontinuing
the uniforms is not, in my judgment, beyond a reasonable period.
Accordingly, because there is no present contract provision granting uniforms to the affected employees and because
I do not find that the policy of Berkey-Path£ to grant such
iniforms was a negotiated benefit with the Union, Movielab as
the successor to Berkey-Pathe need not continue supplying
those uniforms.

Eric/3. Schmertz
Permanent Arbitrator

PERMANENT ARBITRATOR, MOTION PICTURE FILM LABORATORY INDUSTRY

In the Matter of the Arbitration
between
Local 702 Motion Picture Laboratory
Technicians, IATSE, AFL-CIO
and

Award
and
Opinion

Movielab, Inc.

The stipulated issue is:
Was there just cause for the discharge of E. Jacobs,
F. Izzo, M. Germaine, G. Pizzolorusso, Jr., and R.
Kuklinski. (Messrs. M. Chylak and D. Scheurich were
also discharged but were subsequently gcan ted immunity.) If not, what shall be the remedy?
A hearing was held on May 7, 1970 at which time the above
named employees, hereinafter referred to as the "grievants,"
and representatives of the above named Union and Company appeared, and were afforded full opportunity to offer evidence and
argument and to examine and cross examine witnesses.

The par-

ties expressly waived the contract time limit for rendition of
the Award, and each side filed a post hearing brief.
What I do not like about the Company's action is my conclusion that it imposed the penalty of discharge on the grievants not solely because they failed to satisfactorily cooperate in the Company's investigation of a potential incident of
misconduct (presumably dangerous "horse play"), nor because it
suspected one or more of them of that misconduct, but rather,
in addition, as a device to induce them to admit their own
guilt or to implicate others.
Arbitrations are not criminal proceedings and the "privilege against self incrimination" is not technically applicable.

- 2 Yet somewhere between the Company's right to investigate an
incident which it believes to be dangerous and improper, and
the right of an employee to job security unless just cause for
discharge is shown, are found certain fundamental concepts of
due process, which do obtain in matters adjudicated in arbitration.
I see a distinction between an objective investigation of
an incident, in which the Company seeks information from employees either as witnesses or as the "source of knowledge," and
an investigation in which the questioned employees are deemed
suspects of the alleged misconduct under investigation.

In the

latter situation - which I conclude was the circumstance involved in the instant case- the Company's right of investigation does not extend to the point where the employees face discharge or other severe penalties unless they admit their guilt
or implicate others.
In my judgment I consider it manifestly inconsistent with
fundamental due process for an employer to discharge or indefinitely suspend an employee suspected of misconduct; when the
employer has no other independent probative evidence of the
employee's guilt; where the discharge or suspension is designed to induce if not compel the employee to provide answers
satisfactory

to the Company regarding the alleged misconduct;

and where the only "satisfactory answer" is a statement by the
employee tantamount to an admission of his own guilt or that of
others.
In doing so the Company steps beyond the scope of the
right of investigation and the attendant duty of employees to

- 3 cooperate with that investigation, encroaching into a proscribed area reserved for certain basic protections accorded anyone
accused or suspected, whether in the employment relationship
or elsewhere.

And it is my conclusion that that is what took

place here, whether the Company overtly intended it that way
or not.
The Company suspected that one or more of the grievants
had something to do with a broken coke bottle and the splattering of its contents on one of the grievants.

It was not satis-

fied with the various explanations advanced by some of the
grievants; namely that they "did not know11 or "did not see anything" or that "the bottle fell off the table," or no answer
at all.

It seems to me that if the Company thought the griev-

ants guilty of some offense in connection with that incident
it should have taken disciplinary action for that reason.

Or

if it disbelieved the grievants1 explanations, it should have
disciplined them for that disbelief.

Both actions of course,

would have been subject to the grievance procedure of the contract. But though the Company asserts that its action was
based on the latter (or in other words on the "failure or refusal of the grievants to cooperate in the Company's investigation"), i am persuaded that it went significantly beyond
that point.

That the grievants were treated as suspects can-

not seriously be disputed.

(Immunity is granted to either a

suspect or one who might incriminate himself - and immunity
was granted two of the grievants, situated similarly with the
others, at the arbitration hearing.) Also, the Company's
claim that the grievants did not cooperate is questionable.

.4 The fact is that they or spokesmen on their behalf answered
the Company's inquiry as to what happened.
The "lack of cooperation" is based on the Company's determination that those answers were either untrue or incomplete.
It appears therefore that "satisfactory cooperation" is equated by the Company only with answers that the Company deems
satisfactory.

I am not sure that the Company is the sole judge

of the meaning and standard of "cooperation."

But that need
when
not be decided because the Company went further. I believe/it
decided the grievants* answers were unsatisfactory, it imposed
the penalty of discharge not just for that reason, but also as
a device to induce the grievants to supply different answers
which, in the judgment of the Company, would be either more
complete or more accurate.

And it is this latter purpose and

procedure which I find improper and objectionable.
Let me explain what I think to be the absence of fundamental due process.

The grievants were discharged, in part at

least, for refusing to tell on themselves (or on others situated similarly);and if they had purged themselves of that refusal, they or others they implicated would have been subject
to the same discipline as a result of the admission.
words the

In other

grievants could not escape the penalty of discharge

for failure to "cooperate with the Company's investigation"
without providing the Company with the only answer that it
deemed acceptable - an admission of culpability. Obviously that
would be no escape at all.
Also, in disciplinary matters the burden is on the employer to prove the misconduct by clear and convincing evidence.

- 5To me this means that the employer has the duty to collect,
marshall and present evidence independent of the statements of
the accused or suspected employee unless those statements are
voluntarily made or are admissions within a "voluntary context."
I think it improper that the Company's case be based solely on
evidence or admissions out of the mouth of a suspected employee,
when such statements are obtained, apparently as the Company
attempted here, by penalizing the employee with discharge.

To

my mind this simply does not meet the well settled burden on
the employer, to produce clear and convincing evidence of an
employee's misconduct.

Rather it is evidence of misconduct

produced by the employee himself, and involuntarily.
Indeed if the Company has no evidence independent of what
it obtains in this manner from a suspected employee, it simply
has no case for disciplinary action.

For it to attempt to con-

struct a case under those circumstances, by obtaining the evidence from the employees themselves under penalty of discharge,
or because that evidence was not forthcoming from them, is to
effectuate the very discipline which the Company otherwise, because of the absence of just cause, would not be able to sustain.
Contrary legal and arbitration citations, advanced by
the Company during the hearing and in its brief, if not distinguishable from the facts in the instant case (and I think
the Company's analogy to the duty of a witness to testify has
been distinguished) are conclusions with which I simply do not
agree.

My research discloses a sufficient body of law and

arbitration cases in support of my view to assure me that what
I have said is by no means unique.

- 6 Accordingly the Undersigned as Permanent Arbitrator under
the Collective Bargaining Agreement between the above named
parties, and having duly heard the proofs and allegations of the
parties, makes the following Award;
There was not just cause for the discharge of E. Jacobs,
F. Izzo, M. Germaine, G. Pizzolorusso, Jr. and R.
Kuklinski. As they have continued at work pending the
outsome of this arbitration, no remedy is necessary.
The Arbitrator's fee shall be borne by the Company.

Eric J-: Schmertz
Permanent Arbitrator

DATED: August
1970
STATE OF New York )ss. :
COUNTY OF New York)
On this
day of August, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed the same.

Case # 70A-Q3
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AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal

In the Matter of the Arbitration
between

*
'
T

North Jersey Newspaper Guild
and
Middlesex County Publishing Company

'
'
'
i
'

Award

The Undersigned Arbitrator, having been designated in
accordance with the Arbitration Agreement entered into by the
above named parties, and dated October 1, 1968 and having been
duly sworn and having duly heard the proofs and allegations
of the parties, Awards, as follows:
The Guild's grievance is granted. The Company is
directed to pay Eli Holtzman the "extra Compensation" set forth in Article XVIII Section 6 of the
prior and current contracts for the periods of
time he worked and is working as Wire Editor when
any of his regular hours of work fell or fall between 7 P.M. and 6 A.M.

Eric J/ Schmertz
Arbit/ator

DATED: October"^ f 1970
STATE OF New York ) ss.:
COUNTY OF New York)
On this • * day of October, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same.
Case No. 1330 0791 70

In the Matter of the Arbitration
between

'
'
i

North Jersey Newspaper Guild

'
1

and

'
i

Middlesex County Publishing Company

'

Opinion

In accordance with Article V of the Collective Bargaining
Agreement dated October 1, 1968 between Middlesex County Publishing Company, hereinafter referred to as the "Company,"
and North Jersey Newspaper Guild, hereinafter referred to as
the "Guild," the Undersigned was designated as the Arbitrator
to hear and decide a dispute involving the Guild's claim that
the Company failed to pay Mr. Eli Holtzman the "extra compensation" set forth in Article XVIII Section 6 of the contract.
A hearing was held at the offices of the American Arbitration Association in New York City on October 21, 1970 at
which time Mr. Holtzman, hereinafter referred to as the "grievant," and representatives of the Guild and Company appeared, and
were afforded full opportunity to present their respective cases
Article XVIII Section 6 reads:
Any employee who is required to work between the
hours of 7:00 P.M. and 6;00 A.M. shall receive an
extra compensation of One Dollar and Seventh Cents
($1.70) for each night on which work is performed.
No extra compensation shall be required when employe is working at over-time rate.
There is no dispute that from October 3, 1966 to August
28, 1968 and then again from October 12, 1969 to the present,
a portion of the grievant's regular shift as Wire Editor fell
between the hours of 7 P.M. and 6 A.M.

There is also no dis-

- 2 pute that the Company did not pay him the "extra compensation"
referred to in Article XVIII Section 6 of the current and predecessor contracts. (The prior contract provided for $1.25 and
the present contract for $1.70 "for each night on which work is
performed" during those hours.)
The Company's single defense in opposition to payment of
"extra compensation" is one of "waiver."

It asserts that both

the grievant and his predecessor in the Wire Editor job, waived
what right they may have had to the extra compensation for work
performed between the hours of 7 P.M. and 6 A.M.

The evidence

before me does not support this defense.
It is clear that the position of Wire Editor is within the
bargaining unit and therefore covered by the Collective Bargaining Agreement.

As such it is covered by the phrase "any employee"

within the meaning of the foregoing contract clause.

That the

grievantTs predecessor in the job neither sought nor was paid
the "extra compensation" is obviously not binding on the grievant.

The grievant filed his complaint shortly after he became

a member of the Union.

There is no evidence in the record that

prior to joining the Union the grievant knew that under the
contract work performed as a Wire Editor between 7 P0M. and 6 A.M.
carried with it extra compensation for each night.

It appears

that upon joining the Union, the grievant first learned of his
contractual right to the extra compensation and grieved accordingly.

So I do not find the elements of waiver.

Nor do I find that the Union as the party to the contract,
waived its right to invoke the foregoing contract clause on behalf of any employee.

There is no evidence that the Union knew

- 3 the previous Wire Editor did not receive the extra compensation
or that the grievant did not receive it during the time he was
not a Union member.

The Union states that it first learned of

the situation when the grievant became a Union member, and
then promptly filed a grievance on his behalf.

The Union's

statement in this regard is not rebutted by the Company.
Accordingly the Company is directed to pay the grievant
the "extra compensation" set forth in Article XVIII Section 6
of the prior and current contracts for the periods of time
he worked and is working as Wire Editor, when any of his regular shift hours fell or fall between 7 P.M. and 6 A.M.

Eric /.Schmertz
Arbitrator

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR

Voluntary Labor Arbitration Tribunal

In the Matter of the Arbitration
between

'
'
t

Milford Education Association
Award

'
t

and
Milford Board of Education

'
i

The Undersigned Arbitrator, having been designated in
accordance with the Arbitration Agreement entered into by the
above-named Parties, and dated September 1, 1969 to August 31,
1970 and having duly heard the proofs and allegations of the
Parties, Awards as follows:
The grievant's teaching assignment constitutes five
preparations. His one preparation in Modern World
History is in excess of what is permitted under
Article XXXIX, Sections C, D, and E of the contract.
The Board of Education shall pay Mr. William Petrovay
additional compensation of 1/5 of his present base
rate for the period of time that he has taught that
additional preparation.

Eric J/. Schmertz
Arbitrator

DATED: April^ 11970
STATE OF New York )ss .
COUNTY OF New York )
•) C>

On this a
day of April, 1970, before me personally came
and appeared Eric J. Schmertz to me known and known to me to be
the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed the same.
Case No. 1230 0200 69

In the Matter of the Arbitration
between

'
'
i

Milford Education Association
and
Milford Board of Education

'
i
'
i

Opinion

In accordance with Article III of the Agreement dated
September 1, 1969 to August 31, 1970 between Milford Board of
Education, hereinafter referred to as the "Board," and Milford
Education Association, hereinafter referred to as the "Association," the Undersigned was designated as the Arbitrator to
hear and decide the grievance of Mr. William Petrovay.
A hearing was held in Milford, Connecticut on February 3,
1970 at which time Mr. Petrovay, hereinafter referred to as the
"grievant," and representatives of the Association and Board,
hereinafter referred to jointly as the "parties," appeared and
were afforded full opportunity to offer evidence and argument
and to examine and cross examine witnesses.
The parties expressly waived the Arbitrator's oath.

Post

hearing briefs were filed.
The dispute involves the application and interpretation
of Sections C, D and E of Article XXXIX of the Agreement.
Those pertinent Sections read:
C. No high school teacher shall be assigned a program which involves more than 3 preparations,
D. A preparation shall be defined as;
1. Different grade level.
2. Subject matter.
3. Ability grouping.
E. A high school teacher may be assigned more than

- 2 three preparations when:
1. The teacher so requests in writing.
2. The teacher is hired as the sole teacher
of the subject and is aware of the assignment.
3. The teacher is in the Physical Education, Music,
Art, or the Industrial Arts Department.
4. The teacher is being paid for a 6th class.
The dispute poses two questions:
1. Whether the grievant was assigned more than
three preparations;
2. If so, whether the Board is permitted to do
so without paying him additional compensation.
There is no dispute that the grievant is and was hired as
the "sole teacher" of Russian and knew of that assignment. His
assignment is composed of Russian I and Russian II (with two
students in each level) which meet together during the same
class period; Russian III and Russian IV (with three students
and one student respectively) which also meet during the same
class period; and three sections of Modern World History meeting at three different times.

There is no dispute that the

three Modern World History classes constitute a single preparation within the meaning of Article XXXIX Section C of the
Agreement.
The Association contends that Russian I, II, III and IV
constitute four additional preparations.

Based on the fact that

Russian I and II meet together as does III and IV, the Board
asserts that as a practical matter only two additional preparations are involved.
Under the terms of the contract to which the Arbitrator is
bound, together with the evidence presented at the hearing, I
am persuaded that each level of Russian meets the requirements

- 3 of a single preparation.

The grievant's testimony that he pre-

pared a different assignment and spends different quantities
of time with the Russian I students as distinguished from those
taking Russian II (though they are present together in the same
class room and at the same time) and that he does likewise
with the students in Russian III and IV, stands uncontradicted.
Hence it has been established to my satisfaction that each of
the four Russian courses are of a different grade level, different subject matter and involves students of distinguishable
ability.

On that basis each Russian course must per force be

deemed a separate preparation.

That only two class room per-

iods are required to cover the four levels of Russian is immaterial as are the sizes of those classes, because neither of
these two factors are set forth as exemptions from the definition of a preparation in Section D of Article XXXIX.

According-

ly I find that the grievant's program totaled five preparations,
I also conclude that such an assignment, four preparations
in Russian and one in World History cannot be supported under
Section E of Article XXXIX without the payment of additional
compensation.
The pertinent proviso upon which both parties rely and
which they interpret differently is Paragraph 2 of Section E.
To my mind Section E, which reads:
A high school teacher may be assigned more than
three preparations when;
is both defined and restricted by Paragraph 2 which reads:
The teacher is hired as the sole teacher of the subject and is aware of the assignment,,

- 4In my view, the word "assigned" (in Section E), the word
"assignment" (in Paragraph 2) and the phrase "the subject"
(in Paragraph 2) are all interrelated.

As I read it it means

that where a teacher is aware of his assignment as the sole
teacher of a particular subject, he may be assigned more than
three preparations in that subject.

Clearly the words "the

subject" (in Paragraph 2) are critical.

If in the instant case,

it did not refer only to courses in Russian, the word "the"
would not have been used and could have been replaced by the
general word "a."

It follows then that the phrase "aware of

the assignment" is inextricably
case Russian).

tied to "the subject" (in this

And the use of the word "assignment"

(in Para-

graph 2) must refer back to and define the word "assigned"
(in Section E).

In conclusion, both logically and as a matter

of contract interpretation, a teacher may be assigned more than
three preparations if the

assignment is in the subject for

which he was hired as the sole teacher, and he is aware of that
assignment.
It seems to me that if Section E Paragraph 2 was intended
to give the Board the right to assign preparations in subjects
other than for which the teacher was solely hired, thereby
making up a program in excess of three preparations, that
Section of the contract could easily and clearly have so stated.

The use of the general
phrase "a subject" instead of the
.

limiting words "the subject" (in Paragraph 2) might well have
accomplished that end.

And beyond that Paragraph 2 could, and

in my judgment should have included a provision stating that
the additional assignment could be in a subject different from

- 5 and in addition to the subject for which the teacher was hired
as the sole teacher.
I consider it impracticable for the grievant's one preparation (three classes) in World History to be disbanded or
assigned to another teacher with the school year so close to
the end0

Instead the Board shall pay him additional compensa-

tion for the one additional preparation in World History on
a pro rata basis for the entire period of time he has taught
the one extra preparation.

The additional compensation shall

be l/5th of his present base rate0
Let me state in short that I am sympathetic to the equitable argument raised by the Board.

The grievant's teaching

assignment as a totality, is relatively light considering the
number of students in the Russian classes and the fact that
four levels of Russian meet within two class periods.

But

the Board is not relieved from its contractual obligation
either because of class size or the number of teaching periods
required.

I know that when the grievant was hired both he and

the Board hoped that more students would enroll in the Russian
classes.

Yet a low enrollment should also have been anticipat-

ed or at least was within the contemplation of the parties at
the time the grievant was hired as the sole teacher of Russian,
So the effect of my Award is only a reflection of the contractual obligation entered into by the parties, which the
Arbitrator is bound to enforce.

Equitable considerations, in-

cluding the few students for which the grievant is responsible
and the limited number of class periods required are beyond

- 6my jurisdiction and are matters for direct negotiations between
the parties and not for arbitration.

Eric J/ Schmertz
Arbitrator

AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR
Voluntary Labor Arbitration Tribunal

In the Matter of the Arbitration
between

'

The Monroe Education Association
and

Award

The Monroe Board of Education

The Undersigned Arbitrator, having been designated in
accordance with the Arbitration Agreement entered into by the
above-named Parties and dated September 1, 1969 and having
duly heard the proofs and allegations of the Parties, Awards
as follows:
Under the contract between the Association and
the Board the Principal of an elementary school
has the right to assign teachers to use one or
a reasonable number of preparation periods during the school year for inter-class visitation
or for teacher training. The Association's grievance is therefore denied.

Eric y. Schmertz
Arbitrator

DATED: September 21, 1970
STATE OF New York )sg .
COUNTY OF New York)
On this 21st day of September, 1970, before me personally
came and appeared Eric J. Schmertz to me known and known to me
to be the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed
the same.
Case No. 1239 0076 70

In the Matter of the Arbitration
between
The Monroe Education Association
and
The Monroe Board of Education

'
'
i
'
i
'
t
'
i

Opinion

In accordance with Article IV Section D.2.(d) of the
contract dated September 1, 1969 between Monroe Board of
Education, hereinafter referred to as the "Board," and the
Monroe Education Association, hereinafter referred to as the
"Association," the Undersigned was selected as the Arbitrator
to hear and decide the following stipulated issue:
Under the contract between the Association and the
Board does the Principal of an elementary school
have the right to assign teachers to use one or a
reasonable number of preparation periods during
the school year for inter-class visitations or
other teacher training?
A hearing was held at the Board's office in Monroe, Connecticut on August 10, 1970 at which time representatives of
the Association and Board, hereinafter referred to jointly as
the "parties," appeared and were afforded full opportunity to
offer evidence and argument and to examine and cross examine
witnesses.

The parties expressly waived the Arbitrator's oath.

The Board filed a post hearing brief and the hearings were declared closed as of August 24, 1970.
The dispute involves the application and interpretation
of Article VI Section E3 which reads:
Definition of Preparation Periods - Preparation
Periods shall be used for Parent and/or Child
conferences, preparation of classroom work, or
other teacher responsibilities.

- 2 The Association's objection centers on the assignment to
teachers by an elementary school principal of inter-class visitations during preparation period time.

The principal instruct-

ed the teachers to use a total of two preparation periods between February and the end of the school year "to observe
another teacher handling a class for the sole purpose of the
i
observing teacher's self evaluation and improvement. (The
teachers at the elementary school involved are entitled to
three preparation periods a week during the school year.)
The Association's complaint is a narrow one.

It does not

dispute the professional utility or wisdom of inter-class visitations.

Indeed it acknowledges that this technique is a

sound and well recognized method of teacher improvement.

And

as such, it concedes that inter-class visitation is a "teacher
responsibility."

But it contends that the mandatory assign-

ment of such a program during the teacher's preparation period,
no matter how infrequent, is improper.

It is the position of

the Association that the use of a preparation period is for
the sole and exclusive determination of the teacher himself,
and that none of the preparation period time may be used to
carry out work assigned by the principal, unless agreed to by
the teacher.
I cannot find, either in the contract or in the record of
this hearing, the limitation on Article VI Section E3 as contended by the Association.

The contract language does not

vest the teacher with exclusive determination of how and when
the preparation periods are to be used, nor does it provide
that the enumerated purposes are to be undertaken on the sole

- 3 initiative of the teacher.

It seems to me that if that con-

tract provision was intended to leave the work of the preparation period solely in the hands of the teacher, it could and
should have explicitly so provided.

In the absence of such

explicit language, any interpretation which insulates a teacher from assignments by his superior (the principal) within the
context of the enumerated work, would necessitate a finding
that the parties mutually negotiated the clause with that intent and purpose in mind.
But evidence offered in this proceeding falls far short
of establishing to my satisfaction that both the Association
and the Board negotiated the foregoing clause for the express
purpose of allowing the teacher, and only the teacher, to decide how to use the preparation periods.
I do not doubt the sincerity of the Association when it
states that it believed this clause was negotiated to give
the teachers exclusive jurisdiction over how and when the preparation periods would be used for Parent and/or Child conferences, preparation of classroom work or other teacher responsibilities.

But there is no probative evidence in the record

that that intent and purpose was mutually agreed to at the
time the clause was negotiated.

Absent such evidence, an in-

tent to prohibit the principal from assigning to a teacher
duties within the scope of those enumerated in the disputed
contract clause, cannot be implied.
Indeed the record discloses that the elementary school
principal has "requested" teachers to undertake

conferences

and other undisputed teacher responsibilities during prepara-

- 4tion periods.

Though no doubt the teachers felt that they

acceded to his request on a voluntary basis, I am persuaded
that had they not, the principal retained the authority to require their participation so long as the quantity of such
assignments during preparation periods did not exceed a reasonable number.

And I am satisfied that the principal expected

the assignment to be carried out.
In other words, as a practical matter, I think that there
is a presumption in favor of leaving most of the preparation
'
periods to the exclusive use of the teachers themselves.

But

from time to time the principal, as the supervisor of the teaching force, has the right to initiate or assign to teachers during their preparation periods certain duties which fall within
the contract definition.

Inasmuch as inter-class visitations

are undisputedly a teacher responsibility and therefore within
the scope of the kind of work to be done during a preparation
period, the principal, in the absence of a specific contract
prohibition, retains the right to require teachers to carry out
that work during their preparation periods so long as the quantity of any such assignment does not exceed reasonable bounds.
Manifestly the requirement of a total of two inter-class visitations (with the time and classes to be visited left to the
teacher's own selection) during the period between February and
June, (during which the teachers had approximately 60 preparation periods) did not constitute an unreasonable

encroachment

on the general presumption that preparation periods be reserved
for work of a teacher's own selection.

- 5 In short, the evidence advanced by the Association is insufficient to support a conclusion that the present language of
Article VI Section E.3 means or was intended to mean that an
elementary school principal cannot, on a reasonable basis and
on the principal's direction or initiative, require a teacher
to perform any of the enumerated work set forth therein. Accordingly achievement of what the Association claims that contract
section was intended to mean, remains a matter for collective
bargaining.

Eric J/. Schmertz
Arbitrator

7AMERICAN ARBITRATION ASSOCIATION, ADMINISTRATOR
Voluntary Labor Arbitration Tribunal

In the Matter of the Arbitration
between
Writers Guild of America, East, Inc,
and

Award

National Broadcasting Company, Inc.

The Undersigned Arbitrator, having been designated in
accordance with the Arbitration Agreement entered into by the
above-named Parties, and dated October 1, 1968 and having been
duly sworn and having duly heard the proofs and allegations of
the Parties, Awards, as follows:
The discharge of Douglas H. Stone was justified
and is upheld.

66u46u*»**A^
Eric £. Schmertzf
Arbitrator

DATED: January «•* 1970
STATE OF New York
)
ss. :
COUNTY OF New York
)
On this Z't day of January, 1970, before me personally
came and appeared Eric J. Schmertz to me known and known to
me to be the individual described in and who executed the foregoing instrument and he acknowledged to me that he executed
the same.
Case No. 1330 0754 69

In the Matter of the Arbitration
between
Writers Guild of America, East, Inc.
and

Opinion

National Broadcasting Company, Inc.

In accordance with Article XXI of the Collective Bargaining Agreement dated October 1, 1968 between National Broadcasting Company, Inc., hereinafter referred to as the "Company,"
and Writers Guild of America, East, Inc., hereinafter referred
to as the "Union," the Undersigned was selected as the Arbitrator to hear and decide the following stipulated issue:
Was the discharge of Douglas H. Stone justified
and if not, what shall be the remedy?
Hearings were held at the offices of the American Arbitration Association on November 7 and 10, 1969 at which time
Mr. Stone, hereinafter referred to as the "grievant," and
representatives of the Union and Company, hereinafter referred
to jointly as the "parties," appeared, and were afforded full
opportunity to offer evidence and argument and to examine and
cross examine witnesses.

The parties filed post hearing briefs;

the hearings were declared closed as of December 23, 1969; and
subsequently the parties agreed to an extension of the date
for the rendition of the Arbitrator's Award until on or before
February 5, 1970.
The primary basis for the grievant's discharge is the
Company's claim that he failed to improve what had been determined in a prior proceeding before Arbitrator James V. Altieri,
* to be an unsatisfactory attendance record - particularly as

- 2 to lateness.
Indeed the instant discharge case has it origins, in
part at least, in some of the facts and circumstances presented to and adjudicated by Mr. Altieri in his Award and Opinion
of July 23, 1968.
also dealt with

Hence I deem that Award and Opinion, which
a discharge action against the grievant, to

be material to the instant case.
The grievant's discharge under the circumstances before
Mr. Altieri, was triggered by certain conduct outside the
scope of his employment.

In deciding to impose the extreme

penalty of discharge, the Company took into consideration what
it then judged to be the grievant's unsatisfactory attendance
record, for which he had been formally warned on several occasions.

Though Mr. Altieri reversed the discharge, on the

grounds that the event which triggered the discharge was not
sufficiently related to the grievant's employment, he fully
upheld the Company's contentions with regard to the grievant's
unsatisfactory record.

Indeed, though reinstated, Mr. Altieri

d eprived the grievant of over two months back pay specifically because of his record of excessive tardiness and absences.

In pertinent part Mr. Altieri stated;
His record discloses a pronounced proclivity to be
tardy and to be absent from his work schedule without
adequate note to the Employer.
• *•

No point would be served in enumerating in detail
the evidence on the subject of his absence and
lateness record and the discord created by his
work attitude on more than one occasion which resulted in the receipt of him of letters warning
him of severe disciplinary action including discharge if his work performance did not improve.

- 3 Upon careful review of the entire record, the
Undersigned is persuaded that the weight of the
credible evidence warrants the conclusion that
Stone had in fact demonstrated an irresponsibility
toward his work and has been late and absent to a
degree that the Company was justified in treating
as excessive.
Referring first to the grievant's unsatisfactory attendance record and then to the event which precipitated the discharge, Mr. Altieri stated:
Were it not for Stone's poor prior record the
Undersigned would not regard the tipsy reference
to his prowess as an NBC employee as calling for
more than a reprimand.
Mr. Altieri then ordered the grievant's reinstatement
with back pay from January 1, 1968, or in other words without
back pay from October 22, 1967, the effective date of his discharge, to January 1, 19680
As I see it the practical effect and meaning of Mr.
Altieri's decision is obvious.

It constitutes a disciplinary

suspension imposed on the grievant for the period October 22,
1967 to January 1, 1968 because of his record of excessive
tardiness and absences„

And considering that record, for

which the grievant had been previously warned, that suspension,
under the well recognized procedures of "progressive discipline'
served notice on the grievant that unless that record improved both markedly and in short order, he would be subject to
the penalty of discharge.
Pursuant to Mr. Altieri's Award, the grievant returned
to work on August 1, 1968, but was not put on a regular schedule until November of that year.

From the point that he re-

ceived a regular work assignment, on the shift from midnight

- 4to 8 A e M 0 , to the date of the present discharge, the Company
records show that he was late on the following eight days, in
the amounts of time indicated:
November 13, 1968
ii
14j
n
15, "
11
20, "
February 21, 1969
"
25, "
11
26, "
July
2, "

25 minutes
25
"
25 (or 37) minutes
1 hr. and 10 minutes
1 hr.
30 minutes
20 "
3 hrs. and 15 minutes

Also the records show that the grievant was absent on
June 25, 1969 and possibly on March 12 and June 17, 1969,
though the Company's evidence on the latter two dates is not
fully conclusive,,
The contract between the parties provides for a period of
time between notification of discharge and its effective date,
during which time the dischargee continues at work.

The griev-

ant was notified of his discharge on July 16, 1969 and it became effective August 8, 1969.

The Company offered evidence

of additional instances of the grievantrs poor attendance during that interim period.
As I see it the propriety of the discharge action turns on
whether or not the Company had just cause as of July 16, 1969
when it notified the grievant of his termination.
subsequent events to be immaterial.

I consider

The test is whether the

Company had grounds for the grievant's discharge at the time
it took that action, and its case cannot be bolstered on an
ex post facto basis by subsequent events, which, as the Union
correctly argues, may have been stimulated by the notice of discharge.

- 5 But based on the entire record before me I am satisfied
that the Company had cause to terminate the grievant as of
the date it gave him notice of that action.
I conclude that his attendance record, particularly in
connection with his tardiness, and when viewed in the light of
Mr. Altieri's Award, continued at an unsatisfactory level despite the clear admonitions of that decision.
The Company records showing the dates and amounts of time
that the grievant was tardy or absent from November when he
was placed on a regular schedule, are unrefuted.

And there is

no evidence to dispute the Company's assertion that this record,
especially because of the grievant's failure to give adequate
notice when late or absent, was substantially worse that any
other employee similarly situated.
Standing alone one might debate the excessive or non-excessive nature of eight instances of tardiness over an eight
month period.

But the grievant's record over that period of

time does not enjoy the luxury of isolated analysis separate
and apart from the nature of his attendance record as determined by Mr. Altieri.
separable.

Manifestly they are connected and in-

And in that proper context I can reach no conclu-

sion other than that the grievantfs record, subsequent to
his reinstatement, represented no significant improvement over
what it had been previously.

Indeed, eight instances of late-

ness, in the amounts of time indicated, clustered as they are
around his days off, without adequate notice to the Company;
and following as they did a disciplinary suspension for the

- 6 very same infractions, can be viewed only one way - as excessive.
In short, the grievant was told by the Company
originally;
..
then by Mr. Altieri; and then by the Company again following
his reinstatement, to improve his attendance record, and he
failed to do so.

And it is a well settled industrial relations

rule that an employee with a chronic and continuing record of
poor attendance, no matter what the reason, and even if beyond
his fault and control, need not be retained as an employee.
In reaching this conclusion I deem the period from November to July to be relevant because that was the only period of
time, following his reinstatement, that he was assigned to a
job with regular hours.
Frankly I am not impressed with the grievant's excuses
or explanations for his tardiness.

The suggestion that on

some of the days he was actually early but took his "lunch
period" at the top of the shift, is just unsupported by persuasive evidence.

I am not at all convinced that he did that.

But assuming he did, he failed to obtain the prescribed prior
permission to do so; and obviously should have obtained that
permission in view of the precarious posture of his attendance
record resulting from the Altieri decision.
That little or no work of consequence was required during
the first hour of his shift is wholly immaterial.

Hours of

work fixed by the Employer for which the employee is paid, may
not be unilaterally altered or shortened by the employee. The
grievant was expected to be at work at midnight to perform

- 7 what ever routine work was necessary and obviously to be available to handle whatever significant news stories might break
from that hour on.

As we know, newsworthy events may happen

at any hour, and there is no assurance that what may often be
a slow hour during a shift will always remain so.

It follows

then that the grievant's pattern of tardiness cannot be excused by the fact that he has worked some overtime, even voluntarily on his own initiative„
Nor can I conclude that the Company discriminated against
the grievant by cancelling his wake-up calls.

It is undisput-

ed that the wake-up procedure is a courtesy, not a right, and
that it applies to talent rather than newsmen.

The suggestion

that the Company cancelled the grievant's wake-up calls for
the malicious purpose of increasing his tardiness so that it
could fire him, is just not supported by the evidence. Rather,
the evidence in the record shows that those wake-up calls were
discontinued because the procedure and privilege had been
abused.
Finally I find nothing wrong with the Company's surveillance of the grievant following his reinstatement in August,
1968.

Considering his unsatisfactory attendance record prior

thereto, it was both normal and proper for the Company to pay
special attention to his attendance record thereafter.

In

fact to do otherwise - to look the other way - might well constitute a waiver by the Company of its objection to any continuation or lack of improvement in that record„

So long as

none of the records maintained by the Company were falsified,

- 8 manufactured, or otherwise fictitiously produced (and there
is no evidence whatsoever of that in the proceeding before
me) the maintenance of such surveillance cannot be faulted„
For if the grievant had maintained an attendance record of
satisfactory proportions there would be no record upon which
the Company could justify the discharge.

What records the

Company did keep were those generated by the grievant's own
failures during the significant period following his August 1,
1968 reinstatement.
I am mindful of the seriousness of this discharge to the
grievant's employability elsewhere in the industry.
competence as a newsman is undisputed.

Yet his

His trouble is not with

his ability to write or to cover news assignments or to perform his other duties satisfactorily, and that is in his favor0
But within the frame of his collective bargaining relationship,
where the hours of the shifts are fixed, the grievant has demonstrated over an extended period of time, an inability or unwillingness to work the prescribed hours.

If his attendance

record from November, 1968 to July 1969 was the total extent
of his failure to report to work as scheduled, it might not be
so serious and he might be entitled to more time to rehabilitate himself.

But faced with his overall record; the situation

as evaluated by Mr. Altieri together with these subsequent
events, I consider it both logical and reasonable for the
Company to have concluded that the grievant was unable or unwilling to break a pattern of poor attendance and that further
time would not help.

Accordingly the discharge of Douglas is

upheld„

'. Schmertz
Arbitrator

; -

In the Matter of the Arbitration
between
The Evening News, Newark Morning
Ledger Company, Newark Newspaper
Publishers Association, Inc.
and
Newark Printing Pressmen's
Union Local No. 8

Ruling on effectiveness of the contract
and Arbitrator's
authority.

During the course of the hearings between the above
named parties on the stipulated issue:
Whether or not the unauthorized chapel meetings
at the Evening News Publishing Co. on September
11, 1970, and the alleged slow-down at the Newark Morning Ledger Co. on September 22-23, 1970
were unlawful? If so, to what relief are each
of the Publishers respectively entitled?
it became obvious that there was a threshold question concerning the effectiveness of the Collective Bargaining Agreement
and the authority of the Arbitrator thereunder.

I stated that

I would hear and rule on that threshold question first.
Specifically the Union contends that its contract with
the Publishers expired or was terminated as of July 15, 1970;
that the events and alleged events set forth in the stipulated
issue, occurring subsequent to that date, are not therefore
subject to the contract; and that the Arbitrator has no authority to rule on the stipulated issue because his authority
ended with the expiration or termination of the contract.

The

Publishers assert that the contract has remained in full force
and effect; that it is applicable to the events and alleged
events set forth in the stipulated issue and that the Arbitra-

- 2 tor's authority thereunder has continued.
In short, the initial question is:
Whether the contract between the parties expired
or was terminated, and if so when?
Though the Union may have intended to terminate the contract as of July 15, 1970, its written notice dated May 13,
1970 to the Federal Mediation & Conciliation Service, the New
Jersey State Board of Mediation, and the Publishers failed to
achieve that result because it did not and could not comply
with Section 1 of the contract.

Indeed I think it quite prob-

able that the events set forth in the stipulated issue, to the
extent they occurred, were undertaken by the Union and the employees in the belief that the contract had expired or had
been terminated, and that any prior contractual restrictions
on such activity were no longer binding.
Clearly, Section 38 of the contract which reads:
This Agreement expire^ on July 15, 1970
is modified by Section 1, the pertinent part of which reads:
Notice of renewal of contract must be submitted
by either party to this contract sixty (60) days
prior to the expiration of this Agreement. If
an agreement has not been reached by the date
upon which the contract expires, this contract
shall continue in full force and effect until
notice of termination is given in writing by
either party hereto.
The foregoing clearly contemplates two notices at two
different points in time. A notice of renewal 60 days prior
to expiration; and a written termination notice on or after
the expiration date if no new agreement has been reached by
then.

That language does not permit a notice of renewal and

-3-

notice of termination to be incorporated in the same
written document at the same time.

Rather a notice

of termination may not be made until two condition
precedents have been met: the expiration date of the
contract has been reached, and no new agreement has been
achieved by that time.

Hence, no matter what the Union's

intention, its written notice of May 13, 1970, more
than 60 days before the expiration date could not, and
therefore did not, meet the explicit contractual
of a termination notice.

requirement

It served the purpose of giving

"notice of renewal" and an intention to seek change
through negotiations, but that is all.
I believe I understand the Union'semission, and
it may have been inadvertent.

The conventional clause

in most contracts regarding renewal, demands for modification, and termination, usually allows a single notice
either 60 or 30 days before the expiration date to serve
all three purposes.

Consequently the Union may well have

believed in good faith that its notice of May 13, 1970,
on the standard form of the Federal Mediation & Conciliation
Service, which specifically indicated a contract

expiration

date of July 15, 1970, constituted adequate notice of
termination of the contract on its expiration date of
July 15, 1970, if agreement on a new contract was not
achieved between May 13 and July 15.
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But Section 1, by its express language, is different
from the more conventional contract termination clauses.
And as between the language of Section 1 and what is
conventionally found in other agreements, there can be
no dispute that Section 1 must prevail.
Also I find it understandable and reasonable, albeit
erroneous, for the Union to have misunderstood or misconstrued a procedural circumstance of a prior and continuing
case at the Ledger.

There, in a similar alleged matter,

which arose before July 15th, and on which hearings
commenced before that date, the parties orally stipulated
that my

authority to complete the matter would continue

after July 15th.

This may well have been interpreted by

the Union as meaning that the Ledger accepted July 15th
as the end of the contract without further notice.

But

because that was prior to July 15th, with the expiration
date and the date for a termination notice yet to come,
plus the additional significant fact that the Union
continued to work after: July 15th, it cannot qualify as
a waiver by the Publisher of the requirement of an express
notice of termination on or after the expiration date.

- 4Accordingly because the Union failed to give written notice of termination on and after the expiration date of July 15,
1970, and had not done so up to and through the early hours of
September 23, 1970, the contract, as mandated by the language
of Section 1, continued in full force and effect through those
latter dates and was in force at the time of the events and
alleged events set forth in the stipulated issue.
However, I find that the Union did effectively

terminate

the contract thereafter by written notice some time after 10:30
A.M. on September 23, 1970, subsequent to the hours of the
alleged slow-down of the same date referred to in the stipulated
issue.

I so find despite the fact that that written notice of

September 23, 1970 by counsel for the Union was not joined in
by the International

Union in accordance with the provisions

of the International Constitution and/or the Union's constitution and by-laws.

I also so find despite the fact that the

parties had engaged in no bargaining between May 13 and July 15,
1970 and no substantive bargaining impasse had been reached as
of the latter date.
I do not interpret Section 1 of the contract as requiring
that a notice of termination be signed or joined in by the
International Union.

Section 1 refers to the local Union and

the International Union as the "parties of the second part.
(Underscoring supplied).

This means that each is a party inas-

much as they are referred to collectively as "parties."
Section 1 goes on to provide that notice of termination is to
be given in writing by either party.

I find that this means

- 5 that the local Union, as a proper party to the contract may
effectuate termination itself.

Moreover the evidence clearly

establishes that by past practice the Publishers have accepted
and honored written notices of termination from the local Union
alone.

The record discloses that the International Union par-

ticipated in previous contract negotiations after the contract
had been terminated, but that notice of termination was effectively made by the local Union alone and accepted as such by
the Publishers.

So I see no reason why that prior practice,

followed in earlier contract dealings, should not obtain on
and after 10:30 A B M. on September 23, 1970.
I am not persuaded by the Publishers' argument that first
there must be bargaining and then a bargaining impasse before
the Union has the right to serve a notice of termination. Section 1 does not require that.

Indeed if the Union could not

terminate the contract until bargaining took place, the Publisher could frustrate termination for an extended period of
time by failing or refusing to engage in bargaining. (Subject
of course to appropriate action by the Union before and an ultimate order of the National Labor Relations Board).

Instead

Section 1, in allowing a written notice of termination on or
after the expiration date "if an agreement has not been reached,"
does not specify any particular reason for the failure to reach
an agreement.

Clearly there may be many, not limited solely to

a bargaining impasse.

These may include procedural difficulties

in commencing the bargaining and, as in the instant case, a
legal dispute over whether the bargaining is to take place

- 6between the Union and the individual publishers or the Union
and the Publishers Association.

The latter circumstance is

as much responsible for the fact that "an agreement (ha(d)
not been reached by the date upon which the contract expires"
as would be any bargaining impasse, and therefore is as much
a reason within the meaning of Section 1 as any other.
Accordingly I make the following RULING:
The contract between the above named parties made
and entered into on July 17, 1967 for a period
commencing January 16, 1967, did not expire and
was not terminated on July 15, 1970. It was terminated on September 23, 1970 on or shortly after
10:30 A.M. that day. Therefore the contract and
the Arbitrator's authority thereunder were in
effect during the periods of time of the events
and alleged events set forth in the stipulated issue.

Eric W Schmertz
Impam:ial Chairman

DATED: November^ 1970
STATE OF New York ) ss .
COUNTY OF New York)
On this 4 day of November 1970, before me personally
came and appeared Eric J. Schmertz to me known and known to
me to be the individual described in and who executed the
foregoing instrument and he acknowledged to me that he executed the same.

(,
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In the Matter of the Arbitrations
between
Newark Morning Ledger Co.
and
Newark Newspaper Pressmen's Union #8

'
Opinion on
' grievance of Pressman
' Condon and Findings,
' Opinion and Order on
1 charges by the Pub1 lisher that the Un' ion and certain em1 ployees engaged in
' "slow-downs" on October 10 and 11, 1969
and February 21 and
22, 1970.

Grievance of Pressman Condon
On Saturday, March 14, 1970, by telegram, I rendered an
Award reducing the discharge of Pressman Condon to a disciplinary suspension and directing his reinstatement effective with
the night shift Monday, March 16 with seven days back pay.

I

included as part of that Award an admonition to Condon that
any further breach of Rule #1 of the Publisher's posted Rules
would be grounds for his discharge.
My Award was based on a conclusion that prior to the discharge, the Publisher failed to adequately disseminate his
Rule prohibiting night shift personnel from leaving the plant
without the permission or knowledge of the foreman, and that
the Publisher failed to uniformly enforce that Rule against
those employees who breached it0
That the Publisher informed the Union of the Rule in connection with specific prior breaches by pressmen (other than
Condon), does not constitute notice to all other employees. The
Union is not the agent of the Publisher for either communication or dissemination of the Publisher's Rules to the employees.
Rather the promulgation and dissemination of company Rules is
both a responsibility and a prerogative of management.

In that

- 2 regard it was the task of the Publisher and not the Union to
see to it that all employees, in addition to those who broke
the Rule, knew of its terms and application.
Moreover the enforcement of the Rule lacked uniformity.
One employee received a warning; another received only a second
warning for a second breach.
receive even a disciplinary

None were discharged nor did any
suspension.

The evidence also indicates that Condon had reason to believe that general permission had been granted for a pressman
to leave the plant during his night shift to obtain coffee for
himself and his fellow employees, and the weight of the evidence
indicates that that was what Condon did in the instant case.
The Publisher's witness conceded that it was the general practice for a pressman to leave the plant to obtain coffee for a
group of employees without the necessity of seeking specific
permission from the foreman each night - so long as the foreman, in some manner, knew of the pressman's departure. (Notice
could be casual - such as if the pressman asked the foreman
if he too wished coffee.)
So up to the night of the incident involved herein, I find
no grounds to impose so severe a penalty as discharge for Condon's absence from the plant to obtain coffee, even though his
foreman did not know on that particular night that he had left.
All this became clarified subsequent to the discharge,
when, on or about February 23, 1970, the Publisher posted
"Pressroom Office Rules."

I find that that posting met the

requirements for adequate communication to and dissemination

- 3 among the employees, so that all affected employees are now on
notice, not only in connection with leaving the plant during
working hours, but also with regard to the other twenty Rules
listed.

I find also that all the Rules are fair and reasonable

and that any violation of any of them by any employee would now
be grounds for disciplinary action.

Specifically, with regard

to Rule #1, Condon and all other employees are now on notice
that they may not leave the plant or their assigned task or
work post during working hours without permission from their
supervisor.

Any prior contrary conduct or practice is vitiated

by that Rule.

Instead the provisions of that Rule now apply.
Publisher's Charge of "slow-downs"

As the parties know there is pending before me a matter
involving complaints by the Publisher that the Union and certain employees have engaged in "slow-downs" in violation of
the contract, on October 10 and 11, 1969 and February 21 and
22, 1970.

The entire case is not yet in. The Publisher's case

is not completed and the Union's case has not yet been heard.
However, as Impartial Chairman under the contract, I have
decided to exercise a prerogative of that Chairmanship and to
make certain Findings and to render an Opinion and Order on
the dispute thus far.

I do so in the hope that what I have to

say will effectuate a resolution of the dispute and save the
parties the time and expense attendant to additional hearings.
On the basis of the evidence thus far, I find that the
Publisher has established a prima facie case in support of
its contention that a slow-down took place on October 10 and 11,

- 41969.

If the same type and quantum of evidence was presented

in connection with February 21 and 22, 1970 a similar prima
facie case would be established for those latter two dates
as well.

Unless the Union offered evidence which contravened,

rebutted, or otherwise explained away the Publisher's case, I
would conclude, as a matter of fact, that unlawful slow-downs
had occurred, which could subject the offending employees to
disciplinary penalty and the Union, if it was responsible, to
liability for damages.
Specifically, I find that an unusual number of concurrent
web breaks, excessive down time, and unusually low production
at a time when there is a dispute over such matters as work
schedules, disciplinary action, foreman's orders, or other
conditions of employment, would constitute evidence of an unlawful slow-down unless the Union and/or the employees came
forth with a satisfactory defense„

Under that circumstance,

if the presumption of a slow-down was not rebutted, I would
have no choice but to uphold any appropriate disciplinary action which the Publisher imposed on the employees responsible,
and if the Union also was responsible for the slow-down or
work stoppage I would not hesitate to hold it liable for resulting money damages.
The foregoing is based on the clear contractual mandate
that there be no strikes, slow-downs, cessations of work or
interruption of normal work schedules during the life of the
contract; and that all disputes be resolved through the grievance and arbitration provisions of the Collective Bargaining

- 5 Agreement.

Indeed I find no reason or excuse whatsoever for

a slow-down or work stoppage or any other "self help" to resolve a grievance, simply because the grievance procedure of
the contract, including arbitration is fully capable to redress all complaints.

Aggrieved employees can be fully pro-

tected, compensated or otherwise upheld in their grievances
by appropriate orders and Awards, under the grievance and
arbitration clauses of the contract, if the Publisher has
acted improperly.

That is the purpose of those provisions

and that is why all parties to this contract, the Union, the
Publisher and the employees must resort exclusively to those
procedures for resolution of any and all disputes.
Accordingly I shall Order for the balance of this Collective Bargaining Agreement a continuation of my present "status
quo" directive.

The pressmen employees, the Union, its offic-

ers and representatives shall not cause or engage in strikes,
slow-downs, or any other interference with normal work schedules and the Publisher shall not engage in a lock-out of any
type. All complaints, grievances, disputes concerning any
working conditions or terms of the contract shall be resolved
only through the grievance and arbitration procedures of the
contract„
I recommend that the pending case before me be adjourned
without date and that the parties meet together within the
next thirty days, not only to implement my Findings, Opinion
and Order, but also to make every effort to adjust any present contract disputes between them.

I ask that the parties re-

- 6 port to me on what they have accomplished as soon as practicable
thereafter.

Eric J>f Schmertz
Impartial Chairman

DATED: March 1 1970
STATE OF New York
)ss .
COUNTY OF New York )
On this
> day of March, 1970 before me personally came
and appeared Eric J. Schmertz to me known and known to me to
be the individual described in and who executed the foregoing
instrument and he acknowledged to me that he executed the same,

