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greater clarity in future work. With this purpose, I submit the following
observations based on my study of the record of the proceedings.

First, as noted earlier, of fifty specific quality sub-objective state-
ments made by different speakers, over half were only implied by the
speakers’ remarks or by questions they directed to others, rather than
stated directly or explicitly. For example, one practitioner panelist ex-
plicitly stated his quality standards as efficiency and party satisfaction.
However, in telling an anecdote concerning a personal injury case han-
dled by a summary jury trial, he stressed the general problem of individ-
ual plaintiffs seeking compensation from corporate defendants with time
and economic leverage on their side. Through summary jury trial, the
victims in this case received significant compensation within a short
time. One implication was that this—neutralization of unequal power
and the consequent result of fast compensation of needy victims, not
simply the speed and low cost or party satisfaction—was the good to
which he was pointing.6% In short, while this speaker made explicit qual-
ity statements focused on party satisfaction and expeditiousness, he also
made implicit statements suggesting Social Justice as an important qual-
ity standard. Many other speakers also identified quality standards im-
plicitly as well as, or rather than, explicitly.

Second, on several occasions, implicit statements about quality were
followed, naturally enough, by questions seeking to clarify the precise
meaning of the implication. However, the opportunity for clarification
was frequently not exploited, and the original ambiguity remained. For
example, some speakers suggested what should be considered impor-
tant research questions about quality, which themselves carried possible
implications about the definition of quality. However, specific questions
asked by others to clarify these implications were left unanswered.

Third, even when speakers made quite explicit quality statements,
the statements were often about particular quality sub-objectives, and it
was not entirely clear why the sub-objective was considered important
and hence which quality standard the speakers were ultimately advocat-
ing. As illustrated above, specific quality statements can often be inter-
preted as supporting one or another of several quality standards, and
this ambiguity is a major problem in understanding what standards
mean and what conflicts really exist among quality standards. For exam-
ple, one speaker’s statement that the “Rawlsian perspective” should be
kept on the list of quality standards implied that his explicit quality state-
ments might be read as supporting an Individual Autonomy as well as a
Social Justice standard of quality; other speakers’ explicit quality state-
ments relating to redistributive impacts and neutralization of power ad-
vantages, or empowerment of women, could rest on an elimination of

60. Later, in his response to a question about how to handle a case in which the time
delay involved in a mandatory pre-litigation ADR device might prejudice a poor litigant’s
situation, the same panelist commented that, while adjudication does not guarantee the
poor litigant a quick victory, “it would be unjust to submit a poor plaintiff to a system that
would hurt him.” Another panelist’s response to the same question was that the court
would have to do something “to preserve the equal position of the parties.”
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suffering rationale implying a Social Justice standard, or on an attitude
modification rationale implying a Personal Transformation standard.
Without further clarification of the reasons behind these explicit quality
statements, the ambiguity remains; but the discussion did not reach this
additional level of clarification.

Finally, some speakers made explicit quality statements- clearly tied
to particular quality standards, but did so without explaining in any
depth the reasons underlying their advocacy of the standard in question.
A good example of this was my own statement of my view that the evoca-
tion of recognition for the other party is the highest “good” to be
sought in dispute resolution, a statement closely connected with the Per-
sonal Transformation standard. While the statement and standard were
clear, no reasons were offered to explain why this view makes sense or
why others should be persuaded of it, although articulation of such rea-
sons is crucial to dialogue over quality standards. The same could be
said about statements made by other speakers.

Thus, the record of the workshop discussions shows primarily im-
plicit rather than explicit expression of quality statements, lack of clarifi-
cation of implicit or ambiguous quality statements, and articulation of
explicit statements and standards unaccompanied by reasons.6! In my
view, these different kinds of indirect and incomplete communication
were largely responsible for the ambiguity of quality standards discussed
in Part IV and the consequent obstruction of dialogue as a tool for
choice and an opportunity for interconnection.®? If this is so, however,
then it cannot be said that this ambiguity was unavoidable. It could have
been avoided at least in part, if speakers had been more direct and clear
in their remarks. Of course, this assumes that ambiguity represented
either indirectness or imprecision of expression by individual speakers.
This was at least sometimes the case, according to my study of the rec-
ord, and to this extent ambiguity could be avoided by greater directness
and clarity on the part of individual speakers. However, I think that an
equally significant reason for ambiguity was the presence of certain
structural constraints on the discussion. Hence, apart from individual
efforts at clarity, it is also possible that the overall structure of a discus-
sion on quality could be arranged in a different manner, likely to pro-
duce greater clarity and more dialogue.

Discussions to identify quality in dispute resolution, where the par-
ticipants hold different and even contrary views, will almost inevitably
leave much unresolved ambiguity where time is short, the number of

61. Some participants commented on these points during the workshop itself. For
example, one speaker, voicing frustration with the discussion, said that she wanted to hear
why the different standards suggested by different speakers were important to them, to
hear “any question pursued in depth.” Another echoed this desire, commenting that dis-
cussion of “quality” implies personal judgments, and if so, more explicit discussion was
necessary of “what do you want to know, and why is that important to you?” Others made
similar observations.

62. In a sense, then, the ambiguity of quality standards was both the result of limita-
tions in the dialogue that did take place and the cause of obstruction of further dialogue.
See supra note 56 and accompanying text.
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voices is large, and an audience is watching.63 All three of these things
were true of this workshop—although I understand that this was not the
original design®*—and I believe that this goes a long way to explaining
the patterns of communication illustrated above and the resulting level
of ambiguity of quality standards. In short, while greater individual ef-
forts at clarity could have made some difference, a good deal of ambiguity
probably was largely unavoidable in this workshop because of structural
factors like those mentioned. However, the structural factors themselves
are not unavoidable. It is possible to imagine, and plan in the future, a
discussion with more time, fewer voices, and more privacy, and such an
environment would stand a good chance of producing considerably
more clarity about the different quality standards and their relationship.
It is similarly possible to imagine, and plan in the future, a discussion
where, whatever structural constraints are present, a facilitator is pres-
ent to help, if necessary, focus discussion, clarify positions and differ-
ences, surface reasons for positions, and otherwise overcome the effects
of those constraints.%5 Again, such an approach could help produce
more clarity about quality standards.

In sum, one important outcome of this workshop, apart from sub-
stantive insights about quality standards themselves, can be method-
ological insights about how to continue and improve efforts to identify
and measure quality. The observations of this Part regarding the work-
shop discussions are intended, and included here, as the basis for this
methodological conclusion: ambiguity about quality standards is not an
unavoidable problem, but avoiding it depends both on individual efforts
at clarity and, equally if not more so, on controlling certain structural
features of the discussion—time, numbers, publicity, and perhaps
others—and providing for a facilitative agent to help overcome these
and other problems in discussion.

63. Consider an analogy. Parties to negotiations often begin by making ambiguous
opening statements in which goals and priorities are buried at considerable depth. They
do so not necessarily by design or lack of care, but because at the beginning of discussions
parties are often genuinely unclear about their positions and naturally hesitant about re-
vealing themselves to one another. Clarity and communication often improve as the pro-
cess progresses. Whether this occurs may depend on factors such as the time available,
the number of parties, and the degree of publicity. Clarity and rapport require time to
achieve, discussions are usually freer and more direct without an audience, and effective
interchange is easier with smaller numbers. Buy, if the time is short, the number of parties
is large, and the discussions themselves take place before an audience of nonparticipants,
the likelihood of getting stuck at or near the initial level of ambiguity, and facing impasse,
is high.

64. The original intent was, as I understand it, to have a smaller group in which all
would be full participants and there would be no nonparticipating observers. The degree
of interest in the workshop was so high, however, that it was understandably difficult to
avoid the expansion that occurred.

65. To return to the above analogy, even where negotiations flounder because of
structural factors, a facilitator or mediator can often reinstate dialogue by various means.
In fact, after the workshop, one of the practitioner panelists actually suggested that a medi-
ator could have made a big difference to the discussions, despite the structural factors.
The point here is not to suggest that agreement would necessarily be reached on any one
definition of quality. However, greater clarity could be produced about the different defini-
tions proffered and the reasons underlying them.
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As noted above, ambiguity of standards is as characteristic of the
larger field as it was of the workshop discussions. The methodological
conclusion here, while derived from the workshop experience, can also
be applied to the larger discussion of quality, for example in the ADR
literature. In the literature, the phenomena of implicit, unclear, and un-
explained quality arguments are also common.®¢ Since the structural
features of the discussion in the literature are relatively fixed, this makes
it all the more important to insist on the greatest possible clarity on the
part of every individual contributor to the discussion in stating what it is
that he or she considers quality in dispute resolution and why. Despite
the proliferation of literature on ADR, I think we can go much further in
this direction than we have gone thus far. Indeed, for reasons explained
above, I think we must.

Ambiguity about the definition of quality in dispute resolution is
thus, in my view, an avoidable and, as discussed above, serious problem.
My reason for calling attention to it in this report is, as explained above,
my belief in the importance of engaging in dialogue to identify the
meaning of quality in dispute resolution. In the final Part of this report,
I try to respond to my own call for greater clarity, by laying out some
thoughts, suggested in part in earlier comments, on how I would articu-
late and define quality and how my definition appears to differ from
what I think 1 hear others saying, despite the ambiguity left by the
discussions.

VI. WaicH QUALITY STANDARD?: THE SINGULARIST VIEWPOINT, A
CLARIFIED SET OF CHOICES, AND My DEFINITION OF QUALITY

A. Preface: An Anti-Taxonomy of Context

Before discussing my own definition of quality, it is important to
clarify one more implication of the singularist viewpoint of this report,
an implication referred to but not fully discussed above. I therefore in-
troduce this final Part with a question framed in the singular: Which qual-
ity standard?

As discussed in Part III, a number of speakers argued that quality
cannot be defined, or standards prioritized, except in reference to spe-
cific contexts or “sectors” of disputes. The argument that quality stan-
dards differ according to context is logically appealing, and I, myself,
have taken this view in the past.57 As noted earlier, this view does not
obviate the need to articulate supracontextual quality standards, as a
matter of sound analytical methodology. However, apart from method-
ology, I believe today that the definition of quality in dispute resolu-

66. The earlier review of quality standards and ambiguities in the literature, and other
references to the literature, see supra notes 33 & 50-52, have already offered examples of
this. Again, the works cited there are intended merely as examples of how to approach the
literature, like the workshop discussions, with an eye toward greater clarification of quality
standards. The same approach could be applied to many other works, but, as noted above,
see supra note 3, this report is not intended as an exhaustive review of the literature.

67. Bush, supra note 15, at 946-51.
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tion—in the goal-furtherance sense—is a constant, independent of
contextual differences. I do not mean by this that people do not differ
about the proper definition of quality, or ordering of standards. Obvi-
ously, they do. What I mean is that when a particular definition of qual-
ity is proffered, its adherents probably do not believe that it applies in
some cases only, depending on context. If someone accepts the Social
Justice standard of quality, or considers it superior in any ordering of
standards, then social justice is probably their highest concern across
the board, in all types of situations. Thus, my view is that each of us
ultimately has, in the terms I have adopted here, a singular and universal
definition of quality.

Recall the example cited earlier from the workshop discussions: if
workers are on their way back to the plant after the settlement of a
strike, no mediator would stop them and urge them to rethink the con-
tract package because they did not get a fair wage. While if a divorcing
couple were on the verge of finalizing a separation agreement, a media-
tor might well “slow down” the process if it looked like the agreement
was grossly unfair to one side. The implication of the example was that
the standards of quality are different in these two contexts: in the for-
mer, closure (a sub-objective of Individual Satisfaction) is the priority
standard; in the latter, fairness (a sub-objective of Social Justice) is more
important. I disagree both with the scenario of the example and with its
implications.

My analysis would go like this: One possible argument is that the
scenario is just wrong. A mediator would have the same quality stan-
dard in either context, whether that standard were Social Justice or Indi-
vidual Satisfaction. Therefore, if there were, in fact, gross injustice
present in both cases, a Social Justice-standard mediator would inter-
vene in both cases, and the closure goal would not take precedence in
either; while an Individual Satisfaction-standard mediator would inter-
vene in neither, as long as both parties appeared to understand the set-
tlement and accepted it. In fact, in the mediation literature, one finds
advocates of both of these positions, and neither view is presented as
context dependent.58

On the other hand, assume that the scenario is right, and that most
mediators would intervene to block “unfair” settlement in the family
context, but not in the labor context. Does this mean that the accepted
quality standard differs in each context—Individual Satisfaction in labor,

68. Stulberg, and Nicolau and Cormick, for example, all agree that mediators must
remain neutral as to outcome, regardless of the type of dispute, implicitly suggesting the
Individual Autonomy standard. Sez Stulberg, supra note 7, at 86-88, 96-97; Nicolau &
Cormick, supra note 33, at 111-12. However, Riskin argues that the mediator has an obli-
gation to ensure, to some degree, the substantive fairness of any agreement, implying the
Social Justice standard of quality. See Riskin, supra note 7, at 354-57. The same argument
underlies many recently adopted codes of mediation practice. See e.g., Schneider, 4 Com-
mentary on the Activity of Writing Codes of Ethics, MEDIATION Q., June 1985, at 83, 89 & app. A.
None of these commentators presents their position as limited to a particular type of dis-
pute or context. See alse Bernard, Folger, Weingarten & Zumeta, The Neutral Mediator: Di-
lemmas in Divorce Mediation, MEDIATION Q,, June 1984, at 61.
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Social Justice in family? I do not think so. I suggest that the standard is
the same in both and that what differs is the way in which the process
itself works to meet, or fail, the quality standard. In other words, the
context makes a difference as to how processes must work to achieve the
same ultimate goal. In the family context, given the inequality between
the parties, the achievement of social justice depends on the mediator’s
substantive intervention. In the labor context, the original inequality of
power has been changed by worker organization, which can itself be
seen as part of the dispute resolution process, through which social jus-
tice can thus be achieved without the mediator’s substantive interven-
tion.®? In other words, assuming that it is important in general, social
justice is no less important in labor disputes than in family disputes.
However, the process options for achieving this goal are different in the
two contexts because of contextual differences.”®

Joel Handler suggested something like this at the end of his remarks
when he noted that for identifiable and potentially cohesive groups, col-
lective organization was probably the best strategy for social justice,
while for nonorganizable individuals, some other process, such as “pro-
active” mediation, was possibly a better strategy. Handler’s quality stan-
dard is Social Justice, whatever the context or dispute; only the strategy
or process varies. I suggest that the reason the standard remains con-
stant, not only for Handler but for all of us whatever our standards, is
that positions about quality standards in dispute resolution stem from
deeply held and coherent world-views that relate our response in any
context or situation to the same fundamental value ordering. A believer
in the Social Justice standard will see social justice implicated every-
where; a believer in the Personal Transformation standard will see trans-
formative potential everywhere. And both will be right. Their proposed
responses will differ, of course, but because of value and vision differ-
ences rather than contextual differences.

Despite all of this, however, isn’t it clear that contextual circum-
stances do affect priorities of standards? For example, when the parties
are of wholly equal bargaining power, how can the Social Justice quality
standard be as important as when they are of unequal power? The an-
swer is evident from another example discussed in the workshop: the
dispute between Wisconsin Electric and American Can, described by
Robert Gorske.”! Although neither party was disadvantaged and the
parties had relatively equal bargaining power, many questioners imme-
diately had social justice concerns about the case and the minitrial reso-
lution process. The concerns pointed not to the parties at all, but to the
public interest and affected third parties, including rate payers, consum-
ers, and environmental interests, who might well be “disadvantaged” by
comparison to both of the actual parties. The Social Justice standard

69. Galanter, Duty, supra note 37, at 940-44.

70. This explanation is in accord with the literature on the problems of using labor
mediation as a model for community or family mediation. See, e.g., Getman, supra note 28.

71. Gorske, dlternative Dispute Resolution: The Minitrial, Wis. B. BuLL., Feb. 1985, at 21.
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was certainly implicated in this dispute and was the primary concern for
its adherents, but it was implicated in a different way. In fact, several
speakers commented in passing that the “public-private” dispute dis-
tinction is probably a fiction because of the pervasiveness of potential
external impacts like those in the Wisconsin Electric case. This is an-
other way of saying that the Social Justice standard is always implicated
and is always important to its adherents, regardless of context. This ex-
ample also suggests that while context does not determine whether a
given standard is important, it may determine Aow the standard is impli-
cated. Another way of saying this is that context may affect which sub-
objectives of the standard are involved.?2

In sum, even if differences of context are relevant and important in
some respects, they do not affect the answer to the fundamental ques-
tion of what is the definition of quality in dispute resolution (or the pri-
ority ordering of quality standards). The answer each of us gives to this
question will not vary according to context because it derives not from
circumstances, but from the vision each of us has about the nature of
society. These visions will not change as we cast our attention from situ-
ation to situation, and neither will our standards of quality. Therefore,
we will not solve the problem of identifying quality by segmenting the
discussion, as some suggested, on the assumption that a single, noncon-
troversial definition of quality will emerge for each sector or context of

72. For example, in the original table of quality definitions and statements, see supra
Table I, at 415, the Social Justice standard included, among its sub-objectives, these two
sub-objectives: “the process attains quality when outcomes are not harmful to poor (dis-
advantaged) parties,” and “the process attains quality when outcomes are not harmful to
the public interest or interests of affected third parties.” In the Wisconsin Electric case,
only the second sub-objective is relevant as a standard. In the family dispute scenario
cited earlier, only the first sub-objective is relevant. In the labor scenario, both may be
relevant. Yet, in all three cases the Social Justice standard is relevant and will probably be
seen by its adherents as the main measure of quality.

The focus on sub-objectives as variable in relation to context might seem to suggest
that quality analysis should focus primarily on them; that is, since sub-objectives do change
according to context, why is it necessary to define general standards at all? Why not just
specify sub-objectives, determine which are implicated in a particular context, and evaluate
process quality accordingly? The answer to this question returns us to the problem of
ambiguity and choice, even at the sub-objective level, which was discussed at length above.
See supra note 55 and accompanying text.

The central point to be added here is that, even if sub-objectives vary according to
context, relative priority of different quality standards, according to my argument, does
not. Thus, in the Wisconsin Electric, labor and family examples above, the different Social
Justice sub-objectives may be of differing levels of importance, and this is important to
know. However, it is even more important to know whether the Social Justice standard
itself is more or less important than, for example, the Personal Transformation standard,
which is also implicated in all three cases. Context can tell us which of the various Social
Justice sub-objectives are implicated more in a case, but it cannot tell us whether any of
these are more or less important than Personal Transformation sub-objectives (or those of
some other standard), some of which are also bound to be implicated. Such a decision
rests on a comparison and ranking of the general standards themselves, which can be un-
derstood properly only in terms of their overall character and rationale, and not simply as
the sum of various sub-objectives. In addition, as discussed earlier, it is difficult to tell
which sub-objectives pertain to which standard until the governing standards of sub-objec-
tives are themselves fully understood. Therefore, without clarification of standards, we
have no reliable way to compare the importance of different sub-objectives. See supra note
55. .
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disputes. This is not to say that segmented study is unnecessary. On the
contrary, segmented and focused discussion may well be necessary to
reach ultimate conclusions about quality, given the impact of context on
sub-objectives. However, before we can reach that level of analysis,
even in a segmented discussion, we must confront precisely the same
issues posed by the general discussion of quality in this workshop: what
are the different candidates for the meaning of quality in dispute resolu-
tion in general, and, assuming the singularist view that choice is neces-
sary and desirable, what is the priority among them? Answering these
questions might be easier if the discussion were made more concrete by
focusing on a given context. However, it still would be necessary to gen-
eralize and, especially, to articulate not only the possible quality stan-
dards, but also the reasons why each is maintained. This means relating
the competing standards to the visions of society that they reflect. In
this workshop, we barely scratched the surface of this discussion for rea-
sons described in Part V. In the next section, I offer some ideas on how
quality standards are linked to visions of society, as an example of some
of-the dimensions we need to explore, and suggest my definition of
quality and its underlying vision.

B. Visions of Quality, Visions of Society

Given the ambiguities surrounding quality standards that were de-
scribed in Part IV, it may seem futile to try again here to identify clear
and distinct quality arguments based on the workshop discussions.
However, I believe that those ambiguities themselves may suggest a way
of understanding what different quality standards the speakers were im-
plicitly suggesting and for what reasons. If the workshop discussions
had reached greater clarity, perhaps they would have confirmed my
present interpretation. As it stands, what follows can be read as a thesis
proposed for further examination in future work.

As discussed in Part IV, statements appearing to suggest a Social
Justice quality standard could be interpreted instead to suggest the stan-
dard of Individual Autonomy, Personal Transformation, or Social Soli-
darity. The same interpretive ambiguity could be found in statements
appearing to support the other standards. Perhaps the reason for this
ambiguity, which was not clarified at the workshop for reasons discussed
above, is that there are actually several competing priority orderings of
quality standards implicit in the discussion, in each of which the same six
standards occupy different positions and conform to different interpreta-
tions, because the underlying vision of society is different. Therefore,
each quality standard does have different interpretations, depending on
which ordering and organizing vision is adopted. Specifically, I see
three such orderings and three visions.

The first ordering rests on an Individualist vision of society in which
the greatest good is the fulfillment of the individual’s freely self-deter-
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mined desires.” In the related ordering of dispute resolution quality
standards, the Individual Autonomy and Individual Satisfaction stan-
dards are most important, although the Social Justice standard may be
considered an equally important or constraining standard. In this vi-
sion, the Social Justice standard has a dual character, encompassing
both the elimination of suffering and the protection of individuality in-
terpretations. The latter probably gives it greater importance, as a con-
straint on the Individual Autonomy and Individual Satisfaction
standards.” The Individual Satisfaction standard here encompasses
both its hedonism and autonomy interpretations, although the latter is
more important in keeping with the vision’s stress on self-determina-
tion. The Social Control standard is important, but only as a facilitating
agent for the first three; that is, order is valued only because it facilitates
individual choice and fulfillment, not for some collective or partisan pur-
pose. Finally, the Personal Transformation and Social Solidarity stan-
dards are relatively unimportant in this vision since each carries
connotations of other-directed social interaction which, unless freely
chosen and thus relegated to facets of the Individual Satisfaction stan-
dard, would violate the vision’s emphasis on the liberated and uncon-
strained (as far as possible) individual self.

The second implicit ordering of standards rests on a diametrically
opposed Collectivist or Corporate vision of society in which the greatest
good is the maximization of the welfare of society in the aggregate. Asa
corollary to aggregate welfare, this vision values the preservation of an
existing regime of private or public institutions, such as private markets
or social administrators, which is seen as uniquely capable of channel-
ling or suppressing individualism and assuring maximum societal wel-
fare.”> In this ordering of dispute resolution quality standards, the
Social Control standard comes first, interpreted here not as facilitator of
the Individual Autonomy and Individual Satisfaction standards, but as a

73. This is the vision of rights-based liberal theory in its libertarian and egalitarian
forms. See, e.g., Hutchinson, supra note 16, at 759-60; Murphy, supra note 16, at 130-41;
Sandel, Morality and the Liberal Ideal, NEw ReEPUBLIC, May 7, 1984, at 15-16. See also supra
note 46 and accompanying text.

74. As noted earlier, social justice in the protection of individuality sense is central to
egalitarian individualism, operating as a constraint on unrestrained liberty to pursue indi-
vidual ends. See supra note 49 and accompanying text. One implication of the text here is
that advocates of the Social Justice, Individual Satisfaction, and Individual Autonomy stan-
dards may have much more in common than they generally recognize, and articulating this
common commitment to protection of individual dignity might suggest measures of dis-
pute resolution quality on which all would agree.

75. This is the vision of utilitarian political-economic theory. See, e.g., M. SANDEL,
supra note 16, at 3-7; Hutchinson, supra note 16, at 758-59; Sandel, supra note 73, at 15-16.
Its most influential current incarnation is law and economics theory. Sez, e.g., Englard, The
System Builders: A Critical Appraisal of Modern American Tort Theory, 9 J. LEcAL Stup. 27, 33-34,
48-51 (1980); Wright, Actual Causation v. Probabilistic Linkage: The Bane of Economic Analysis,
14 J. LeGAL STUD. 435, 436 (1985). The latter theory, despite roots in liberal individual-
ism, has all but abandoned concern for individual autonomy and adopted an essentially
collectivist viewpoint according to which aggregate welfare is the primary concern. See
Bush, Between Two Worlds: The Shift from Individual to Group Responsibility in the Law of Causa-
tion of Injury, 33 UCLA L. Rev. 1473, 1505-06 & n.107 (1986).
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surrogate for aggregate welfare.”® The Individual Satisfaction and So-
cial Solidarity standards follow in importance, interpreted in both cases
as devices for securing acquiescence and acceptance of an established
collective or corporate order. The Individual Autonomy and Social Jus-
tice standards are both relatively unimportant in this vision, if not inimi-
cal to it. The Personal Transformation standard may also be similarly
ranked, unless it can be interpreted as promoting acquiescence in some
way.

The third ordering rests on a Communitarian or Relational vision
of society in which the greatest good is the connection of the individual
self to others in interpersonal and communal relations.?? In this order-
ing of standards, the Personal Transformation and Social Solidarity
standards are most important since both focus, according to their plain-
est interpretations, on the effectuation of interpersonal connections.
The Social Justice standard is also important, interpreted in all four
senses.”® First, according to the modification of attitudes and social sol-
idarity interpretations, it fits directly into this vision. Second, according
to the protection of individuality interpretation, the Social Justice stan-
dard is also important, despite the de-emphasis on individuality in this
vision. The reason is that, in order for the recognition of and connec-
tion to the other to have the greatest value, the self must have substance
and value as well.7® For the same reason, Social Justice interpreted as
elimination of suffering is also important in this vision. Therefore, both
the Social Justice standard—in the protection of individuality and elimi-
nation of suffering senses—and the Individual Autonomy standard are
important here in the same kind of constraining or conditioning role
that the Social Justice standard plays in the Individualist vision. The

76. As noted above, see supra note 34, the workshop discussions paid little attention to
the question of whether allocative efficiency—as distinct from administrative economy—
was an important quality standard. However, it is viewed in the literature as an important
standard, which might be called the Aggregate Welfare standard. See supra note 75. For
those who advocate this standard, it certainly would be foremost in the Collectivist vision’s
ordering of standards, and the Social Control standard must therefore be seen as a surro-
gate for the Aggregate Welfare standard. I also note that it is possible to see this vision as
assigning the greatest good to maximizing the aggregate welfare of a particular class,
rather than that of society generally, in which case the Social Control standard is a surro-
gate not for aggregate welfare but for class privilege.

77. This is the vision of communitarian political theory, at least in part. Seg, e.g., M.
SANDEL, supra note 16, at 62-65, 143-54, 168-83; Bush, supra note 75, at 1537-42; Macneil,
supra note 16, at 934-39, 944-45. This vision is reflected presently in a variety of fields
besides political theory. See, e.g., J. AVERBACH, JusTICE WiTHOUT Law? (1983) (history); R.
BELLAH, supra note 16 (sociology); C. GILLIGAN, supra note 51 (developmental psychology);
J- LyncH, THE LANGUAGE OF THE HEART (1985) (research medicine).

78. The importance of so many interpretations of the Social Justice standard in this
vision suggests to me that advocates of the Social Justice standard may hold a Communi-
tarian rather than an Individualist vision of society, and may thus have much in common
with advocates of the Personal Transformation and Social Solidarity standards. Articula-
tion of the commitment to interpersonal recognition and connection common to all three
standards might suggest measures of dispute resolution quality that all could support. As
for the idea, implied above, that visions are mutually exclusive, se¢ infra text accompanying
notes 81-82. See also infra note 80.

79. See M. SANDEL, supra note 16, at 143, 150, 154-61; Bush, supra note 75, at 1552-53.
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Individual Satisfaction and Social Control standards are least important
in this ordering.

I believe this outline of the three orderings of quality standards and
their underlying visions, while necessarily sketchy, helps to make sense
of the conflicting and ambiguous interpretations of quality standards de-
scribed in Part IV.80 According to my thesis, there are operating under-
neath the discussion three quite different and powerful visions that
shape three different orderings of the same quality standards, and in
each ordering the six quality standards are given very different interpre-
tations. However, since none of these orderings, and certainly not the
underlying visions, was articulated in the workshop discussions, clearly
or otherwise, the standards by themselves were fraught with confusion
and ambiguity.

Clearly, to go back to David Luban’s insight, these three orderings
are competing and not complementary definitions of quality, and a clear
problem of choice is posed. It is also clear, according to the discussion
in Section A, that the choice cannot be avoided by segmenting the uni-
verse of disputes and applying different standards in different contexts.
Each of the three orderings rests on a vision that encompasses society as
a whole, and each, therefore, would be seen by its proponents as appli-
cable across the board. Therefore, the problem of choice of standards is
very real. If, as I argue, the best tool for choice is dialogue, then the
dialogue must encompass the articulation and discussion of not only the
standards and priority-orderings themselves, but also the underlying so-
cietal visions. My definition of quality in dispute resolution, as implied
by comments throughout this report, is the ordering of standards based
on the Relational vision, in which interconnection of individuals is the
guiding principle.

Whichever of these three standard-orderings is accepted, the impli-
cation of Section A is that it would apply across the board irrespective of
context. Does this imply further that each standard-ordering would dic-
tate one ideal dispute resolution process to be used for all disputes?
This would run counter to the strong view expressed by many at the
workshop that diversity of process was a good thing. The answer to the
question posed is probably no. Whatever the quality standard or order-

80. The typology of visions laid out in the text is, as stated, sketchy and preliminary,
and can certainly be questioned and improved. It is presented here as a starting point for
discussion, not a developed theory. I note, for example, that there is no reference to a
possible Socialist vision. The reason is that, in my view, the attempt to describe a Socialist
vision and conception of the good winds up repeating one of the visions already sug-
gested: a vision in which individual dignity is the highest good, or one in which collective
welfare (or workers’ welfare) is the highest good, or one in which interpersonal connection
is the highest good. That is, the Socialist vision, where it is expressed, seems to rest on
one or the other of these three conceptions of the good, which I see as primary competi-
tors. Others also have suggested that the Socialist vision is not distinct, but rests on some
other more fundamental vision of self and society. See, e.g.,, Levinson, supra note 39, at
1480-82; Macneil, supra note 16, at 939-43. However, I am open to argument on this
point, as on other aspects of the suggested typology of visions. My main point is to sug-
gest that whatever they may be specifically, such competing visions exist, and heavily influ-
ence, perhaps determine, positions on dispute resolution quality standards.
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ing of standards, contextual differences will, as noted above,8! affect the
way the standard is implicated, and hence require different processes to
respond appropriately.82 At the same time, however, the concept of a
broadly applicable single ordering of standards does suggest that, even
with specific process differences, there might be reason to contemplate a
certain uniformity in what might be called process priorities. For exam-
ple, if the Individualist vision standard-ordering were adopted, it would
make sense to require, in every case, some type of process element
designed to guard against discriminatory operation or impact, although
the specific design would certainly have to vary according to context.83
Similarly, if the Relational vision were adopted, it would make sense to
require, in every case, some process element designed to evoke mutual
recognition between the parties in the most effective way possible.84
Again, the specific design would and should vary according to context.
Thus, while there would still be process diversity under any of the three
visions, there would also be a degree of commonality of general process
priorities.

Finally, the picture of three underlying societal visions and three
quality-standard orderings suggests an explanation for another ambigu-
ity reflected in the workshop proceedings: the ambiguous character of
the ADR “movement” as a whole. Depending on who is speaking, the
trend toward greater interest in and use of diverse dispute resolution
processes, whether out of or in court, can seem like three entirely differ-
ent phenomena: ADR is an opening up of new avenues for individual
choice and fulfillment of individual needs—the consumer movement of
dispute resolution; or ADR is a highly effective and therefore dangerous
strategy for tightening social control over, and expanding opportunities
for exploitation of, the weak by the powerful; or, ADR is the manifesta-
tion in the legal system and its surrounding structures of an expanded
interest, in the larger society, in changing the basis of our social life
from acquisition to relation—the ‘“‘dawning of a new age,” as one
speaker at the workshop sardonically put it.

Clearly, these three interpretations, or stories, of the ADR move-
ment stem from the three underlying societal visions mentioned above.
Each is plausible, given the corresponding societal vision. Each is sepa-
rated from the others by a wide gulf of difference in vision.

In keeping with my belief in the Relational vision, with its accompa-
nying quality standard-ordering, I interpret the ADR movement—and
especially its expansion of mediative and party-connecting activity in
various forms—as a potential move in this direction. However, I stress

81. See supra note 72 and accompanying text.

82. As for the notion of a process-context grid, suggested by some at the conference
and advocated by me in the past, I am not now sure that, given the number and complexity
of relationships between contexts and sub-objectives, it would be a feasible task, although
Larry Mohr may convince me otherwise.

83. Some authors come close to suggesting this. See, e.g., Brunet, supra note 17, at 47-
56; Delgado, supra note 33, at 1402-04.

84. See, e.g., Bush, supra note 33.
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the word “potential” in my interpretation of ADR because I am not sure
that the ADR movement’s potential to express a larger shift to relational
values will be realized. There are many reasons to believe that ADR will
be swept into the gravitational field of the Individualist or Corporate
visions, the one arguing for greater emphasis on protection of rights in
ADR and the other arguing for efficiency and party satisfaction as the
only concerns. Some workshop participants expressed similar concerns,
although perhaps for different reasons than mine. One way to keep rela-
tional values alive, I believe, is to articulate more fully the Relational
vision of ADR and of justice itself—to identify appropriate quality stan-
dards and to demand that ADR in practice fulfill its potential to live up
to these standards.83

Beyond this concern for the fate of ADR, there is another reason to
encourage clearer articulation of the Relational vision. The Individual-
ist and Corporate visions of society and of dispute resolution have been
articulated much better than the Relational vision. Clearer articulation
of the Relational vision, in contradistinction to the other two, is impor-
tant if the ultimate choice between competing definitions of quality is to
be a sound one. -

C. A4 Closing Conundrum

The last comment suggests a conundrum that I cannot really re-
solve, but that has been running beneath the surface of my analysis and
that I want to acknowledge before closing this report. Two notions have
permeated my analysis: the view that definitions of quality are inconsis-
tent and that choice among them is necessary and desirable, and the
'view that dialogue is a crucial tool for clarifying the options and reach-
ing this choice. I have identified both of these as aspects of the singu-
larist viewpoint on quality standards. In these last few paragraphs,
following my sketch of the three visions, these notions reappear several
times: “the three orders compete, and a problem of choice is posed,”
“the best tool for choice is dialogue,” and “whichever order is accepted
would apply across the board.” In short, I continue to conclude that,
confronted with the three visions, the appropriate response is to apply
the singularist approach of dialogue, choice, and universal application.
However, others may conclude that the appropriate response to the dif-
ferent visions is to appreciate the diversity they represent, encourage
bargaining or exchange with holders of different visions, combine ele-
ments from the three into a kind of eclectic vision, or the like. In es-

85. To some extent this is beginning to happen. Seg, e.g., Bush, supra note 10; Menkel-
Meadow, supra note 13; Millhauser, supra note 33; Riskin, supra note 7. Nevertheless, much
more can be done in this direction. It is important, for example, to avoid the tendency to
adopt “codes of practice” for mediators and others that establish without much discussion
standards reflective of the Individualist rather than the Relational vision. See Bush, supra
note 10; Riskin, supra note 7. On the other hand, it is equally important to demand, for
example, that mediators both strive to evoke mutual recognition between the parties and
guard against oppressive overreaching, rather than simply preside over (and push) the
“march to agreement” that many have rightly criticized. See generally Bush, supra note 10.
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sence, they may take what I have called a pluralist response to these
three visions.86

The conundrum is that this methodological difference over how to
approach visions of quality and society is itself part of the larger difference
in visions. Thus, it appears to me that the singularist methodological
prescriptions are products of, and dependent on adoption of, the Rela-
tional or Communitarian vision, which posits that a common good ex-
ists, in dispute resolution as in other areas of social life, and that it can
be discovered or revealed by dialogue, which is also good in itself. In
contrast, the pluralist prescriptions are products of the Individualist vi-
sion, which sees the good as necessarily individually defined and subjec-
tive. As a singularist, I want others to clarify and make choices among
societal visions and definitions of quality; but to suggest this is to ask
others to begin by adopting a Relational vision, which is itself the sub-
ject of argument. On the other hand, a pluralist will want to emphasize
eclecticism and individual choice in identifying quality; but to suggest
this methodology is to ask others to begin by adopting the Individualist
vision. If this connection between methodological assumptions and
larger societal visions exists, the conundrum is that singularists and plu-
ralists may have trouble even talking to each other about quality, unless
one adopts the vision of the other in the first place!

To solve this conundrum is not only beyond the scope of this paper,
but also, at the moment, beyond my ken. I invite suggestions on this
point from both singularist and pluralist readers. Of course, the conun-
drum suggests that pluralists may have considerable difficulty accepting
some of my singularist analysis. I can only hope that their commitment
to pluralism extends far enough to allow for a few singularists to stick
their oar in from time to time.

86. This point was raised by Marc Galanter in his comments on an earlier draft of this
report, and it suggested to me the conundrum described in the text.



